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Part 1: Introduction 

 

In 2018, then Federal Justice Minister Jody Wilson-Raybould, a “woman born to noble 

[Kwak’wala] peoples”, said that “we must save the next generation of Indigenous youth from the 

vicious and interrelated cycles of victimization and incarceration.” Indeed, whereas more than a 

quarter of adults in both federal and provincial corrections are of Indigenous identity, Statistics 

Canada reports that for youth in custody the proportion jumps to nearly one half.  

 

That same year, Marlene Poitras, a member of the Mikisew Cree First Nation, and current Alberta 

Regional Chief of the Assembly of First Nations, interrelated these grossly disproportionate rates 

of incarceration to the residential school system, both condemned by Supreme Court of Canada 

as systemically racist institutions (see e.g. R v Ipeelee, 2012 SCC 13 [Ipeelee/Ladue], paras 59- 61) 

deeply rooted through generations of widespread bias against Indigenous peoples, cultures and 

world views (see e.g. R v Williams, [1998] 1 SCR 1128, para 58) with trappings of poverty and the 

entwinement of victimization and offending. Indeed, Statistics Canada reports that 80 per cent 

of reserves have median incomes below the poverty line. 

 

My presentation today seeks to identify both successes and failures in that system, a forum of 

proclaimed justice that remains in crisis. Given the limited time, I will focus my comments on why 

and how the framework in R v Gladue, [1999] 1 SCR 688 [Gladue] can be utilized prior to and 

during judicial interim proceedings. Doing so, I claim, creates new processes that systemically 

and individually vitiate disadvantage and, importantly, upholds Indigenous rights whether via the 

Royal Proclamation, affirmed by the Constitution Act, or the United Nations Declaration on the 

Rights of Indigenous Peoples, which Canada purports to fully support, without qualification.  

 

But first, I pose a question to the practitioners attending this conference, raised insightfully by 

The Honourable Lance Finch, former Chief Justice of British Columbia, in a paper aptly titled        

The Duty to Learn: Taking Account of Indigenous Legal Orders in Practice, that being: “[T]he 

Crown [recognizes] that organized societies pre-existed within the territorial limits of what is now 

Canada. It is artificial to separate the concept of pre-existing societies from that of pre-existing 

legal orders. Canada was, and remains, a multijural nation, in fact if not in law. The need to take 

this reality into account, to “make space” for Indigenous legal orders, raises big questions for the 

practice of Canadian law. [H]ow, from a practical perspective, [can we] effect this recognition?” 

In the context of criminal law and specifically bail, how can we actuate judicial interim release 

conditions that are defined through the lens of diverse Indigenous realities?  



Part 2: Legal Framework 

 

Below, I provide a selection of jurisprudence connected by a golden thread of substantive equality.  

 

In Andrews v Law Society of British Columbia, [1989] 1 SCR 143, a decision of Bertha Wilson, the 

first female Justice of the Supreme Court of Canada, the Supreme Court expressly recognized 

that not all differences in treatment result in inequality, and that identical treatment may in fact 

result in inequality.  

 

The justice system claim of formal equality in sentencing was believed to have been laid to rest 

in the watershed Gladue decision in 1999. Justices Peter Cory and Frank Iacobucci, writing for the 

unanimous panel of seven, considered the trial decision relating to Jamie Tanis Gladue who was 

convicted of manslaughter in relation to the stabbing death of her fiancée. Gladue was the first 

SCC decision that interpreted Section 718.2(e) of the Criminal Code. The Supreme Court 

concluded that the sentencing judge erred in law because he did not show consideration of the 

systemic or background factors which may have influenced the appellant to engage in criminal 

conduct, or the possibly distinct conception of sentencing held by the appellant, by the victim’s 

family, and by their community. Importantly, the Supreme Court accepted that Indigenous 

conceptions of corrective justice place primary emphasis on the ideals of restoration.  

 

Here I note that tabula rasa is not the path forward. During my undergraduate studies at Simon 

Fraser University, I placed great focus on learning about the biological and cultural heritage that 

flows from my Woodlands Cree ancestors who, in adherence to the fundamental tenet of all my 

relations, engaged my Anglo-Saxon ancestors in a process of trans-cultural diffusion that 

burgeoned into the Red River Settlement. I discovered how careful application of the learning 

wheel’s four directions can restore natural equilibrium and fitness for those broken by 

intergenerational effects of foreign intervention. My review of codified laws governing the Red 

River Metis bison hunts revealed how the equal celebration of diverse cultural, lingual, and 

religious backgrounds, a paradigm commonly referred to as multiculturalism, coalesced into one 

multijural identity that, for a moment in our collective history, fostered substantively equality. 

 

However, for Gladue, the growing pains inherent in such a paradigm shift were immediately 

observed in courtrooms across Canada. For example, in R v Poucette, 1999 ABCA 305, the 

Memorandum of Judgement at para 14 provided: 

 

It is not clear how Poucette, a 19-year-old, may have been affected by the historical 

policies of assimilation, colonialism, residential schools and religious persecution that 

were mentioned by the sentencing judge. While it may be argued that all aboriginal 

persons have been affected by systemic and background factors, Gladue requires that 

their influences be traced to the particular offender. Failure to link the two is an error in 

principle. 



 

Unfortunately, that ad hominem fallacy remains in use. Rather than refuting the Supreme Court’s 

direction, the individual is personally attacked for being unable to demonstrates linkages to 

Gladue factors. It is clear that our profession’s membership has both conscious and unconscious 

agendas that continue to distort the proper application of Gladue. The result? Aegrescit medendo 

or bad medicine. Both terms identify the single greatest obstacle for recognition and meaningful 

incorporation of Gladue principles within our profession. What then can remedy such deficit?  

                     

As a starting point, I turn to R v Lavallee, [1990] 1 SCR 852, a decision of Justice Bertha Wilson, 

the first female Puisne Justice of the Supreme Court of Canada, which held that expert evidence 

is often needed when stereotypes and myths are inherent in a lay-person's reasoning. In view of 

the above, I ask the practitioners here whether you would readily admit the expertise of, say an 

Elder or Knowledge Keeper who seeks to educate the court as to the distinct modes of sentencing 

that provide their population with a just, peaceful and safe society. Well, for those here who 

agreed to undertake that Duty to Learn, I am worried that you may be in the minority. 

 

As result, in Ipeelee/Ladue, Justice LeBel, writing on behalf of a panel of six (Justice Rothstein 

dissenting in part), stated that since Gladue, the statistics indicate that s. 718.2(e) of the Criminal 

Code had not had a discernible impact on the overrepresentation of Aboriginal people in the 

criminal justice system which could be attributed to a fundamental misunderstanding and 

misapplication of both s. 718.2(e) and the Court’s decision in Gladue. In attempt to resolve what 

the Supreme Court perceived to be “ambiguities”, as opposed to what Justice Wilson described 

in Lavellee, the panel directed that courts must take judicial notice of such matters as the history 

of colonialism, displacement, and residential schools and how that history continues to translate 

into lower educational attainment, lower incomes, higher unemployment, higher rates of 

substance abuse and suicide, and of course higher levels of incarceration for Aboriginal peoples, 

and that counsel have a duty to bring that individualized information before the court in every 

case, unless the offender expressly waives her/his right to have it considered. Of importance, the 

Supreme Court made clear that a just sanction is one that reflects proportionality. Uniformity 

hides inequity, impedes innovation and locks the system into its mindset of jail. The Supreme 

Court, in stating that there is a constitutional imperative under sections 7 and 12 of the Charter 

to avoiding excessive concern about sentence disparity, sought to motivate judges to craft 

sentences in a manner that would be meaningful to Aboriginal peoples. The Supreme Court 

reinforced the importance of Gladue reports, which it claimed is indispensable to a judge in 

fulfilling his/her duties under s. 718.2(e) of the Criminal Code. The Supreme Court again made 

clear that failure to apply Gladue in any case involving a person of Aboriginal identity would 

run afoul of this statutory obligation and would constitute an error justifying appellate 

intervention. So, by “any case”, the Supreme Court meant to include applications for bail, right? 

 

Part 3:  Jurisdictional Scan 

 



In R v Antic, 2017 SCC 27 [Antic], Justice Wagner, on behalf of a panel of nine, stated at para 66:  

It is time to ensure that the bail provisions are applied consistently and fairly. The stakes 

are too high for anything less. Pre-trial custody “affects the mental, social, and physical 

life of the accused and his family” and may also have a “substantial impact on the result 

of the trial itself” […]. An accused is presumed innocent and must not find it necessary to 

plead guilty solely to secure his or her release, nor must an accused needlessly suffer on 

being released […]. Courts must respect the presumption of innocence, “a hallowed 

principle lying at the very heart of criminal law… [that] confirms our faith in humankind”. 

Antic dovetails perfectly with the principles of substantive equality that underlie Gladue and 

Ipeelee/Ladue. A jurisdictional scan reflects slowly growing application of these principles at bail:   

 

1. R v DDP, 2012 ABQB 229. Lee J. Break and Entering into a Dwelling House. Bail Review. 
Strong Case. Bad Record. Cash Bail. House Arrest. Reporting. No Substances. Treatment.  
 
[9]      Based on my understanding of the Supreme Court of Canada’s decisions 

in Gladue in 1999, and most recently in 2012 in Ipeelee, they expressed grave concerns 

with the Courts not fully taking into account the specific and special circumstances of the 

Aboriginal offence on sentencing. While neither case specifically addresses Aboriginal 

persons in applications for Judicial Interim Release, I conclude that in addition to the 

rights of all Canadians under the Charter to reasonable bail, persons of Aboriginal status 

applying for bail should have their individual special circumstances considered as well 

irrespective of the existence of the primary, secondary or tertiary grounds. The failure to 

consider an Aboriginal person’s special circumstances during the often lengthy, 

protracted and stressful pre-trial period would amount to ignoring the important reality 

of our criminal justice system, which is that pretrial custody can adversely, directly and 

inevitably affect the Aboriginal offender long before the time he/she is sentenced. If the 

rehabilitation of the Aboriginal offender is to be deal with meaningfully, it should begin 

as soon as possible; and if the recidivism rates for Aboriginal offenders are to be brought 

down, their special and individual circumstances must be addressed at the pre-trial 

custody stage. 

  

[13]   I conclude then based on the unique circumstances as an Aboriginal that this 

Accused has brought forward, and in light of the Supreme Court of Canada’s decisions in 

the sentencing of Aboriginal persons generally which I find apply to pre-trial custody 

and bail applications, this Accused should be released and begin his treatment and 

rehabilitation program, rather than languish at the Remand Centre in custody. I 

conclude that the special circumstances as an Aboriginal that the Accused has advanced 

are sufficient to justify his release at this time. These special circumstances include the 

alcohol and drug addictions of the Accused which require immediate treatment, and the 

fact that the Accused was brought up in very tragic circumstances by a mother who was 

also drug and alcohol dependent, but who has since 1999 become self-sufficient and who 



now has a key role in the Salvation Army’s Treatment Program. The other sad details of 

this Accused’s upbringing and existence have been described at length in the mother’s 

letter and undoubtedly dovetail with many of the criminal convictions that appear on 

the Accused’s lengthy record. 

 

2. R v Whitebear, 2018 ABCA 300, O’Ferrall JA. Second Degree Murder. New Evidence. 
Gladue Report. Material Change in Circumstances. Adjourned Sine Die for QB Review.  
 
[3] [W]hen the charge is murder, the onus is on the accused to show why his 
detention is not justified or necessary. In this case, the bail justice found that the onus 
had not been discharged and denied the applicant judicial interim release on all three 
grounds. 

[4]     The problem which permeates this and other similar bail applications by people 
with little or no family, assets, money or sureties, no fixed abode and no supports, is 
how such accused can possibly discharge the onus. The problem is particularly prevalent 
among aboriginal accused, although it is by no means limited to aboriginal accused. 

[5] [T]he applicant was recently accepted into a pilot project that assists aboriginal 
accused with bail: the Gladue Principle Judicial Interim Release Program Pilot Project. As 
part of that project, a report on the applicant’s Gladue factors was prepared. None of 
this evidence was before the bail justice at the first bail hearing. Obviously, the bail justice 
cannot be said to have erred by not considering evidence that was not before him. 
However, both parties agree that this evidence is of some relevance and may be 
characterized as a material change in circumstances.  

3. R v Achneepineskum, 2015 ONSC 5700, Newton J. Second Degree Murder. Secondary 
Issues. Unresolved Anger. Bail Denied.  
 
[26]  The Crown does not dispute Mrs. Baxter's fitness to stand as Surety.  Similarly, the 
Crown does not dispute that Gladue factors are present and that Gladue principles apply. 

[28]      The Crown relied on the following statement from R v Brant, [2008] OJ No 5375: 

What the principles in Gladue do alter is the method of analysis which the 
justice must use in determining whether detention is justified.  Specifically, 
the Court must look at whether the sureties offered, in the content of the 
Aboriginal culture, can control the accused’s behavior.  The Court must also 
look at whether the detention of the Aboriginal accused has a 
disproportionately negative impact on the accused, and whether that 
impact could be alleviated by strict bail conditions.  Finally, the Court must 
look at whether Aboriginal law and customs provide the assurance of 
attendance in court and protection of the public that are required for 
release.  Each case will be dependent on its specific facts, but a broader 
analysis is required where the accused is an Aboriginal. 



[29]      The Crown also relied on the following statement from R v Robinson, 2009 ONCA 
205: 

It is common ground that principles enunciated in the Supreme Court of 
Canada in R v Gladue have application to the question of bail. However the 
application judge cannot apply such principles in a vacuum. Application 
of Gladue principles would involve consideration of the unique systemic or 
background factors which may have played a part in the bringing the 
particular Aboriginal offender before the courts.  The exercise would involve 
consideration of the types of release plans, enforcement or control 
procedures and sanctions that would, because of his or her particular 
Aboriginal heritage or connections, be appropriate in the circumstances of 
the offender and would satisfy the primary, secondary and tertiary 
grounds for release. 

[30]      The Crown notes that Mr. Achneepineskum is, as his grandmother testified, an 
angry young man and that there is no evidence that this anger has been dealt 
with.  Indeed, while this offence was committed he was bound by a probation order which 
required him to attend rehabilitation for issues including anger management. Mr. 
Achneepineskum did not report for probation. 

4. R v Heathen, 2018 SKPC 29. Agnew PCJ. Offence Alleged Not Stated. Bail Granted. 
Finding that Gladue Does Not Apply to Bail.  
 
[1]    On March 14, 2018 Ronald Heathen came before me for a judicial interim release 
hearing.  The Crown opposed his release.  In the course of submissions,  defence raised 
the applicability of the Supreme Court of Canada’s decision in R v Gladue, 1999 CanLII 679 
(SCC), [1999] 1 SCR 688 [Gladue].  I ordered the release of Mr. Heathen, and indicated 
that I would provide written reasons on the Gladue issue alone at a later date.  I did not 
want to delay Mr. Heathen’s release in order to write these reasons, when I had already 
decided that he could be released notwithstanding my conclusion that Gladue does not 
apply to judicial interim release. 
 
[45]     The idea that Gladue should be extended to bail has no basis in the Criminal Code.  
The cases which make such an extension offer no theoretical justification for so doing: 
they simply assert or assume its applicability as an a priori truth, with no analysis to 
support that assertion.  
  
[46]  In four separate decisions over the course of 17 years, the Supreme Court of 
Canada has had the opportunity to declare that Gladue should be applied to bail hearings.  
Each time, the Court has chosen not to direct lower courts to take such a step.  Even in 
Antic, when the Supreme Court laid out an explicit set of rules for bail courts to follow, 
the Court did not see fit to mention Gladue.  It would seem that the Supreme Court of 
Canada is not interested in expanding Gladue to a bail context. 
  

https://www.canlii.org/en/ca/scc/doc/1999/1999canlii679/1999canlii679.html
https://www.canlii.org/en/ca/scc/doc/1999/1999canlii679/1999canlii679.html


[47]  I accordingly conclude that Gladue has no place in bail hearings.  Culture-specific 
considerations which speak to the primary, secondary or tertiary grounds with respect 
to the specific accused before the bail court will always be potentially relevant, but are 
not Gladue-related: they have nothing to do with the Gladue factors outlined in Gladue 
or Ipeelee, and they are not unique to Aboriginal accuseds but are applicable equally to 
all accused persons seeking judicial interim release. 
 

5. R v Hope, 2016 ONCA 648. Epstein JA. Second Degree Murder. New Trial Ordered. 
Gladue Principles Apply. Release Conditions Unknown. 
 
[6]  I emphasize that as Mr. Hope comes before me awaiting trial, he is entitled to the 
presumption of innocence. While he lost the benefit of that presumption upon his 
conviction, that conviction has been set aside. I cannot ignore the conviction because it is 
part of the history of the case and explains why I am now considering bail pending trial at 
a point when Mr. Hope has served almost seven years in prison. However, the conviction 
is otherwise irrelevant to the application. 
 
[7]   I have concluded that in all of the circumstances Mr. Hope has met this onus. 
However, before turning to each of the three grounds, I make two observations. 
 
[8]    First, Mr. Hope is of aboriginal descent. 
 
[9]    Ontario courts have accepted that Gladue principles apply to bail hearings. […]. 
 
[12]      I am of the view that Gladue principles inform certain aspects of my analysis. 
 
[13]      Second, I observe that the reason this court quashed the convictions and ordered 
a new trial is a primarily on the basis that the jury was not properly instructed on 
Mr. Hope’s defence of self-defence. 
 

6. R v Brennan Nicholas, 2016 ONSC 5949. Rady J. First Degree Murder. Crown Application 
for No Contact Order per Section 516(2) and 515(11). Gladue Factors Applied. Crown 
Application Denied.  
 
[1]    Mr. Nicholas is charged with first degree murder.  The issue presented in this case 
had to do with a non-communication order [with the accused’s mother Ms. Desormeaux] 
and Mr. Nicholas’ application to change its terms.  […].   

[5]    The Crown took the position that there is a risk Ms. Desormeaux will interfere with 
the administration of justice given certain past events – her lack of cooperation on a 911 
call; her interference when police came to arrest her son on a robbery charge; and her 
exaggeration of his mental health issues to health care providers said to be designed to 
assist him in avoiding trial on the robbery charge. 



[6]    Counsel for Mr. Nicholas emphasized his client’s close and supportive relationship 
with his mother, his youth, his vulnerability given his mental health issues, the difficult 
situation in which he finds himself, both in terms of the serious charge against him but 
also his confinement at Elgin Middlesex Detention Centre, as well as his aboriginal 
heritage status as a member of the Oneida Nation of the Thames. 

[8]    Ms. Desmoreaux and her son had not spoken since his arrest in October 2015.  She 
is First Nations woman also living on the Oneida First Nation.  She was born in Canada and 
has no criminal record.  Indeed, I understand that she has never been charged with an 
offence.  

[9]    She is an educated woman with a master’s degree in social work and she works as 
a community development specialist with a neighbouring First Nation. 

[10]      Ms. Desormeaux swore an affidavit in support of this application.  Paras. 7 and 8 
are of particular importance.  She deposed: 

7. In First Nations culture, family comes first and is always there in times of 
need.  I love my son.  Our forced separation is a spiritually painful and harmful 
experience for me.  I am sure that it is the same for him.  Like all First Nations 
people, I have a spiritual bond with my children and now am physically 
separated from Brennan and cannot see him or talk to him at the most 
vulnerable time in his life.  He has not seen or spoken to me for more than nine 
months.  I have only seen him through a video screen for fleeting moments at 
his video court appearances but he cannot see me. 

8.  Brennan is separated from his family and community.  He is only allowed to 
see and talk to two members of his immediate family [as the order, as 
amended originally stipulated].  This is not right.  I need to be there for him 
and he needs to know this.  His court proceedings must be a long and difficult 
process for him.  He needs my support to keep him strong.  He needs me as 
his mother, to visit him, to talk with him, to tell him stories and to be the loving 
mother I am.  He needs to have the same contact with other family members. 

[11]   Part of the evidence included a copy of the Gladue report filed in connection with 
Mr. Nicholas’ sentencing hearing following his conviction on the robbery charge.  […] 

[21]    Jurisdiction in this court having now been established, I turn to the merits of what 
is now the Crown’s application.  In my view, there is no compelling or persuasive reason 
why Mr. Nicolas should not be permitted to communicate with his mother.  I am not 
persuaded that Ms. Desormeaux poses a risk of interference with the court process or its 
proper administration.  It is true that she did not wish police to come to her home in 
response to the 911 call.  I cannot read any improper or sinister motivation in that. […]. 

[22]   She did interfere with the police when they came to arrest her son.  She was 
arrested but never charged, suggesting to me that her intervention was not viewed as 



either criminal or serious enough to warrant a charge.  Moreover, given the background 
outlined in the Gladue report, her son’s mental health problems, his youth, his 
vulnerability – her reaction is perhaps understandable. 

[23]    I am not certain it is fair to characterize her description of her son’s mental health 
concerns to doctors were deliberately exaggerated for a sinister reason and it appears to 
me that she was advocating for him to ensure he received the care he needed.  Context 
is important and a review of the entire transcript of the voir dire supports that conclusion. 

[25] Some explanation for her feelings of mistrust of police are gleaned from the 
material filed by the Crown and addressed more directly in the Gladue report.  And I have 
already discussed the other issues.  As already noted, context is important. 

[26]   One can readily understand Ms. Desormeaux’s desire to protect [given] 
the Gladue report where Ms. Desormeaux is described as “particularly” loving and 
caring.  She described the conflicts and tensions in their community.  She also described 
Mr. Nicolas’ mental health problems, which in my view, are significant.  His circumstances 
at EMDC are outlined.  All of this provides insight into her motivation, which does not 
logically lead to the conclusion that the Crown suggests.  

[27]  In summary, I see no rational basis on which the non-communication order is 
justified.  Mr. Nicholas needs the support of his mother and the ability to communicate 
with her as he faces this very serious charge and the lengthy legal process that lies ahead.  

7. R v Chocolate, 2015 NWTSC 28, Shaner J. Sexual Assault. Bail Granted. Family Sureties. High 
Cash Deposit. House Arrest. No Substances. No Contact with Complainant. Report to RCMP. 
Remain in Jurisdiction. Carry Copy of Release Conditions.  
 
40]        The Crown argues that in the context of bail, Gladue factors are relevant only to 
the tertiary ground.  This is because a judge or justice hearing a bail application is required 
by s. 515(10)(c)(iv) of the Criminal Code take into account sentencing implications, that is, 
whether an accused is potentially facing a lengthy prison term, in determining if pre-trial 
detention is justified.  The Crown argues that sentencing considerations do not come into 
play in assessing the primary and secondary grounds and accordingly, the potential 
sentence plays no role. […]. 

 
[49]        In my view, honouring the constitutional right to reasonable bail requires 
consideration of the socio-economic factors present in the life of any accused, 
regardless of whether they are Aboriginal.  For many Aboriginal people who come 
before the courts, however, the factors identified in Gladue will form a large part of 
their overall socio-economic context. It would be unreasonable and unfair to conclude 
detention is justified based solely on an accused’s criminal record and/or the 
circumstances of the alleged offence without considering the role Gladue factors may 
have played in leading to that person committing criminal acts in the past, being 
charged again and, consequently, seeking bail. There simply must be more than a 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec515subsec10_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html


superficial review of an accused’s past criminal conduct and/or the circumstances 
leading to the current charge. 
 
[50]        An examination of the intergenerational impact of the residential school 
system, cultural isolation, substance abuse, family dysfunction, poverty, inadequate 
housing, low education levels and un- or underemployment on an Aboriginal offender 
may inform questions about why an accused has an extensive criminal record and, if 
applicable, why that person has demonstrated an inability to comply with pre-trial 
release conditions in the past.  They will also inform the decision about whether, given 
the accused’s circumstances, there are release conditions which can be imposed so 
that future compliance is realistic and concerns about securing attendance at trial, 
public safety and overall public confidence in the justice system are meaningfully 
addressed.    
 
[51]        In summary, the socio-economic factors identified in Gladue are necessary and 
relevant considerations in determining whether detention is justified on any of the 
three grounds in s. 515(10) of the Criminal Code. 

  
[62]        Mr. Chocolate acknowledged many of his encounters with the justice system 

found their roots in alcohol abuse.  He proposes that he abstain from alcohol and drugs 

while on bail.   It is prudent to impose this condition and, given Mr. Chocolate’s 

participation in Alcoholics Anonymous while he was serving his last term of 

incarceration, as well as the fact he will be living in a home free of intoxicants, it is 

realistic to expect he will have the ability to comply. 

  

[63]        In summary, there is a reasonable basis for the Crown’s concern that Mr. 

Chocolate would re-offend if released.  These can, however, be addressed by the 

combination of reliable sureties who are prepared to supervise him and the imposition 

of strict conditions which limit substantially movement in the community and the 

opportunity to engage in criminal behaviour. […]. 

 

[74]  It is trite that pre-trial detention is the exception, and not the rule. In the present 

circumstances, depriving Mr. Chocolate of his freedom while he awaits a trial which has 

not been set down would likely cause a reasonable person, properly informed about the 

legislative provisions, the values captured in the Charter and the actual circumstances of 

the case, to lose confidence in the justice system and its commitment to honouring the 

presumption of innocence and the right to reasonable bail, among others. 

 

 

 

8. R v Magill, 2013 YKTC 8. Ruddy PCJ. Impaired Causing Death, Breaches et al. Reverse 
Onus. Bail Granted. Sureties and Cash Deposit. Culturally Relevant Treatment. 
Community No-Go. No Contact. Reporting. Approved Residence. Curfew. Abstention.  

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html#sec515subsec10_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-46/latest/rsc-1985-c-c-46.html


 

[16]        There is no dispute in my mind that Gladue principles apply to bail hearings; the 

question is how. […]. 

 

[24]        While Ipeelee, like Gladue, was written in the context of a sentencing decision, it 

provides indispensible guidance for other decisions that an adjudicator is faced with, 

including whether or not to release on bail. […]. 

 

[25]        However, while notice of the consequences that flow from the Aboriginal history 

of dislocation must be taken, and Gladue and Ipeelee make it clear that […] courts need 

also be aware that recognition of these matters can in fact operate perversely, as is 

pointed out at para. 67 of Ipeelee: 

 

Socioeconomic factors such as employment status, level of education, family 

situation, etc. appear on the surface as neutral criteria.  They are considered as 

such by the legal system. Yet they can conceal an extremely strong bias in the 

sentencing process. Convicted persons with steady employment and stability in 

their lives, or at least prospects of the same, are much less likely to be sent to jail 

for offences that are borderline imprisonment offences.  The unemployed, 

transients, the poorly educated are all better candidates for 

imprisonment.  When the social, political and economic aspects of our society 

place Aboriginal people disproportionately within the ranks of the latter, our 

society literally sentences more of them to jail.  This is systemic discrimination.  

 

[26]    These socioeconomic factors play an equally, if not more important, role at the 

bail stage of a criminal charge. An accused with a poor employment record, substance 

abuse issues and an unstable family and community support network is more likely to 

be detained, even though these are the very results that flow from the Canadian history 

of colonialism, dislocation and residential schools.  A judge has the obligation to 

evaluate the application of bail criteria to ensure that the result does not serve to 

perpetuate systemic racial discrimination.  

 

[27]    Although a sentencing judge, like a judge in a bail hearing, requires information 

about the individual before him or her, there does not need to be a causal link made 

between systemic factors and the individual’s circumstances: “the interconnections are 

simply too complex” (para. 83, Ipeelee). 

 

[28]  Generally, in the sentencing context, the court is provided with a fairly 

comprehensive report containing Gladue information about the individual being 

sentenced; in this jurisdiction, either through a Gladue report, which is preferable, or a 

pre-sentence report with Gladue content. This requirement for documentation is 



necessarily relaxed in the bail hearing context, as explained by Baynton J. at para. 16 of R 

v Wilson (1997), 160 SaskR 47 (QB): 

 

The rules of evidence applicable to a trial do not apply to judicial interim release 

hearings.  These proceedings by their very nature must in most cases be 

conducted summarily and on short notice.  If the rigid procedures of a trial have 

to be met, the result will be delay, inconvenience, and additional expense, and 

the spirit and intent of the bail provisions will be defeated. Hearsay evidence can 

be considered if it is reliable or trustworthy, but the parties must have the 

opportunity to contradict or challenge such evidence.  The only question is the 

weight to be given to the hearsay evidence considered on summary applications, 

not whether such evidence is admissible. 

 

[29]        Indeed, this bail hearing ran on the basis of counsel’s submissions, coupled with 

a letter from a clinical counsellor Mr. Magill has been seeing, and testimony from a 

proposed surety.  Materials filed in support of Mr. Magill’s bail review were also referred, 

and, on the continuation day, I received input from some of the family and community 

members who were present in court.   

 

[30]        Mr. Magill is a member of the Ross River Dena Council, and he grew up in the 

community of Ross River.  I take judicial notice of the fact that virtually everyone in Ross 

River has been touched by the legacy of colonization and residential schools, and its 

effects are indeed pronounced.  Alcohol consumption is extremely high, as is 

unemployment, and there is a high rate of offending within the community relative to 

other Yukon communities. 

 

[31]        Mr. Magill has seen and experienced first-hand the effects of the residential 

school system.  His father, a member of the Kwanlin Dun First Nation, along with several 

of his aunts and uncles attended residential school.  Growing up, Mr. Magill learned from 

them to use alcohol to hide from the hurt.  There is no doubt he has a pronounced 

addiction and is in need of treatment. 

 

[36]        In terms of the ability of the proposed release plan to address secondary ground 

concerns, in addition to attending the Kapown residential treatment program, Mr. Magill 

advanced three sureties, his friend and cousin Terry Ollie, his mother Marie Atkinson and 

his mother’s partner Christopher McLaughlin.  He proposes to stay with Mr. Ollie and his 

family in Whitehorse before and after the completion of the program. […]. 

 

[47]        [I]n considering how we treat Aboriginal accused at this stage of the criminal 

process, we must bear in mind the terrible legacy of past government policy, and 

recognize the resulting socioeconomic problems and the contribution of these factors to 



the shockingly disproportionate representation of Aboriginal offenders within our 

corrections systems.  Given the bias towards conviction and longer sentences that has 

been demonstrated to flow from a denial of bail, it is critical to acknowledge these 

realities at an early stage of a criminal charge. 

 

[48]        In the result, I am satisfied that any concerns can be met through imposition of 

the proposed release plan. 

 

[49]        Mr. Magill is in need of treatment for alcohol abuse.  His counsellor and counsel 

at the bail hearing indicate that this intervention will be more effective if it is situated in 

a context that recognizes the systemic factors that underlie his addiction and can provide 

culturally relevant treatment options. This type of programming is not available at the 

WCC, and it as well seems that the available treatment is ‘pre-treatment’ rather than the 

intensive intervention that Mr. Magill seeks and needs.  It is, however, available at the 

Kapown Rehabilitation Centre. Arrangements have been made; funding is in place.  

 
9. R v Cyr, 2012 SKQB 534, Dawson J. Second degree murder. Crown Opposed on Tertiary 

Ground. Family Sureties. Problematic Residence.   
 
[52]    The public perception and confidence in the administration of justice is heavily 

influenced by the aboriginal status of the accused. The Gladue, supra, principles pervade all 

aspects of the criminal process when First Nations persons are involved. At the heart of it is 

the concern there are systemic disadvantages that result in disproportionate representation 

of natives in our prisons. 

 

Part 4:  Conclusion 

Review of the above jurisprudence reveals a slow but growing attempt to apply Gladue principles 

in a meaningful way to bail. That said, we can and must do much better. In the interim, Indigenous 

peoples continue to be subjected to over-use of sureties, ineffective and arguably breach 

inducing non-Indigenous treatment conditions, and other conditions of release conditions that 

are not defined through the lens of diverse Indigenous realities.  

 

As a Crown Prosecutor and now a Defence Lawyer, I have spent the past four years working with 

and for diverse Indigenous populations across Alberta. In that time, I have come to appreciate 

the vast repertoire of ideas, beliefs, and adaptations that, over the course of thousands of years, 

enabled Indigenous populations to thrive and grow in diverse locations. I invite you to join me in 

the Duty to Learn.  


