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What is Estate Planning?
The process of planning for your future.

 It involves:

 Getting organized as to your assets and deciding how 
you want them distributed at your death. 

 Deciding whether a will or a trust is better for your 
needs;

 Deciding whether you want to save on taxes and finding 
the best way to achieve that;

 Preparing for incapacity by having

1. a power of attorney for financial reasons 

2. an advanced health care directive



Wills & Trusts
What is a will? What is a trust?

 Document drafted for the purpose of 
directing how assets will be distributed 
at death. 

 Testator (person creating the will) 
retains control of their assets until 
death. 

 It is revocable meaning the testator can 
change or cancel the document at any 
time until his death or incapacity. At 
which time, the document becomes 
irrevocable. 

•A document drafted with the purpose of 
directing how assets will be distributed at death 
or in the event of incapacity. 
•A trust is a contractual relationship between 
the trustor (person creating the trust)and the 
trustee (person given the power to manage the 
trust) to hold and manage property for the 
benefit of others.
•It is also revocable and like a will, can be 
changed or cancelled prior to the death or 
incapacity of the trustor. The trust becomes 
irrevocable at the occurrence of either death or 
incapacity. 



Key Differences between a Will and 
a Trusts
WILL

TRUST

 Must be probated (there are 
exceptions to probate)

 A will must be executed 
meaning witnessed and signed.

 Cheaper at the outset to create if 
simple… could be more 
expensive on the tail end due to 
probate fees, executor’s fees, 
attorney’s fees and court costs. 

 Does not become effective until 
death.
 No title change
 Not effective during incapacity 

of testator. 

 No probate or court involvement 
unless court administration is 
elected. 

 Must be funded (all trust assets 
must be re-titled in the name of 
the trustee “as trustee of SAID 
Trust”) to be valid 

 More expensive in the outset… 
cheaper on the tail end

 Is effective during the incapacity 
of the trustor because a 
successor trustee can be 
appointed avoiding the need for 
a guardianship proceeding. 



Deciding between a will and a trust
 The answer depends on the family’s circumstances 

(minor children or not); size of the gross estate (over 
$100,000 or less); assets making up the bulk of the 
estate (probate or non-probate); particular client’s 
affinity for control; amount of money client wants to 
spend in the beginning versus how much they are will 
to have spent in the end.   



Deciding between a will and a trust
 Example: Husband and Wife, two minor children, assets:, 

life insurance policies on both spouses for $500,000 each, 
$5000 joint checking acct, $30,000 joint savings and 
personal property (furniture, some jewelry etc).  Will or 
Trust?
 Although the life insurance policy will be counted in the gross 

assets causing the estate’s value to be outside the parameters 
of the Small Estates Act, the life insurance policies and the 
joint bank accounts are non-probate assets and will therefore 
pass outside the will.  This means that there is only the 
personal property assets that should be provided for in the 
will.  

 Also, they would need to appoint a guardian and successor 
guardian to care for their minor child which cannot be done 
in a trust. 

 Combined with a financial power of attorney and an advanced 
health care directive, our couple above will have an 
appropriate estate plan that suits their needs. 



Powers of Attorneys and Advanced 
Health Care Directives Definitions
 Principal: the person created the document and 

granting the power to the agent. 

 Agent: the person receiving the power. 

 Power of Attorney: legal document executed by a 
principal granting authority to an agent or attorney-in 
fact. 

 Attorney-in-fact: same as agent. 

 Advanced health care directive: either a individual 
health care instruction or a health care power of 
attorney. 



Powers of Attorney
 Two Types: Financial or Health Care

 Financial Power of Attorney:  Documents drafter which 
designates a person (attorney-in-fact) who will make 
financial management decisions on behalf of an 
individual, in the event of that individual’s unavailability 
or incapacity

 Health Care Power of Attorney: legally enforceable 
document which authorizes another person (agent) to 
make medical decisions for an individual, when that 
individual can no longer make them. 



Advanced Health Care Directive
 Includes is either or both  

 Individual health care instructions

 A patient’s oral or written directions concerning a health care 
decision for the patient.  

 Does not name an agent

 Good for clients who have outlived their family and friends or 
who are separated (distance wise) from such people. 

 A power of attorney for health care reasons. 



Who should have an estate plan?
Newlyweds combining 
their assets 

Young families or older 
families with minor 
children 

Elderly, whether 
married or single

Blended families 
ala The Brady 
Brunch

Grandparents



Who should have an estate plan? 
Cont’d 

Especially, if your family looks 
like this



California Property Ownership
 Three types

 Community Property

 Quasi Community Property

 Separate Property



Intestate Succession

 Example: Couple: wife dies leaving husband with 2 
minor children. Husband remarries. New wife doesn’t 
have any assets. Husband dies before children reach 18 
without a will. 

 Asset distribution. New wife gets 1/3 and minor children 
get 2/3. You are the previous wife in heaven looking 
down. Do you think this distribution is fair? Is this the 
distribution that you would have wanted?



So, what happens if you die without 
an estate plan? 
 The CA Intestate 

Succession Law applies.

 The three types of 
property in CA 
(community property, 
quasi-community 
property and separate 
property) are distributed 
according to those rules.

 Community Property(CP) and 
Quasi Community Property 

(QCP) Ownership

H's share, 
50%

W's 
share, 
50%



CP and QCP Distributions under Intestacy 
Statute post H’s death

W's share, 50%W's share , 50%



Separate Property Distributions 
under Intestacy Statute Post H’s 
death 

W's 
share
100%

No surviving relatives

50%

50%

Surviving relatives

W's Share

Child/grandchild OR parent 
(s)/siblings



Separate Property Distributions 
under Intestacy Statute Post H’s 
death 

W's Share
33%

Surviving 
Children or 

grandchildren 
67%

Surviving Relatives



PROBATE



What is probate?

 The legal proceeding used to finalize a deceased 
person’s estate. 

 Probate could take up to at least 8 months  and could 
take up to years depending on its complexity and 
whether there are any contexts. 

 Probate can be costly. 



Probate Fees
 Attorney’s Fees: Set by Statute (See schedule below)

 Executor’s Fees: Set by Statute
 Fees are as follows 4% of first $100K of the estate, 3% of the 

next $100K, 2% on the next $800K, 1% on the next $9 million, 
.5% on the next $15 million, for amounts above $25 million, a 
reasonable amount will be set by the court. 

 If there is both an executor and an attorney for the executor, 
these fees are paid twice

 Initial Filing Fee: $395

 Appraisal costs for court appointed referee:  1/10 % of 
the total value of appraised assets with a minimum of $75 
and a maximum of $10,000. 

 The above fees do not take into account any fees associated 
with a will contest; or probate publication fees which are 
necessary. 



Probate in Action

Couple: 
 Married 25 yrs 

 Husband chokes on a 

pork chop during 

dinner and dies.

Mortgage: 
$500,000
FMV: $1.5 mil

Husband’s Estate: titled solely 
in H’s name= $4,000,000

C Corp’s Stocks: 
$300,000

Checking & 
Savings:  
$200,000

Remaining assets 
including Picasso 
($1 mil):  Total: $2 
mil



Probate in Action Cont’d

Will goes to probate

Costs of Probate= $111,000

Attorney’s fees= 
$53,000

Executor’s 
fee= $53,000

Appraiser’s 
fee= $4,000

Addt’l court fees=approx. 
$1000
(Pub. fees, filing fee, 
other mandated fees)



When to update your estate plan
 If the law changes which happens very often in this 

area.

 Your circumstances change, for example:

 You acquire substantial assets such as a house or 
inheritance

 You get married, divorced or remarried. 

 Your net worth increases possibly subjecting you to 
estate taxes. 

AVOID an Anna Nicole moment!!!!!!!!!!



Introduction to tax planning
 Federal Estate tax: tax levied on the transfer of wealth 

at death

 Federal Gift tax: tax levied on the transfer of wealth 
during life (inter vivos transfers). 

 Generation skipping tax: a tax on the transfer of 
wealth, at death or inter vivos on a generation skipping 
transfer. 



Five take away points

•A TRUST isn’t for EVERYONE. Know your 
assets and your circumstances. 

•Regularly update your planning.

•Most importantly, make the decisions for 
yourself while you still can or the court will 
make them for you.  

•Almost everyone should have an estate plan, 
especially families with minor children

•Get ORGANIZED and Get INFORMED 
early



Thanks for 
coming!


