
THE STATE OF NEW HAMPSHIRE 
 

ROCKINGHAM, SS.    SUPERIOR COURT 
 
 

Brent Tweed 
23 Fort Hill Road 

Nottingham, New Hampshire 03290 
 

and 
 

G&F Goods, LLC 
23 Fort Hill Road 

Nottingham, New Hampshire 03290 
 

v. 
 

The Town of Nottingham 
P.O. Box 114 

139 Stage Road 
Nottingham, New Hampshire 03290 

 
and 

 
Donna Danis 

Chair, Nottingham Board of Selectmen 
P.O. Box 114 

139 Stage Road 
Nottingham, New Hampshire 03290 

 
 

COMPLAINT 
 
I. Introduction And Statement of Interest 
 

1. At its 2019 town meeting, the Town of Nottingham adopted an ordinance 

entitled “Freedom From Chemical Trespass Rights-Based Ordinance.” See Attached 

Exhibit #1. The ordinance creates a civil penalty in the amount of $1000.00 “per day of 

violation.” The ordinance also purports to make violators liable for damage, “measured 

by the cost of restoring the ecosystem or natural community to its state before the 

injury….”  
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2. The ordinance is not drafted in a manner that clearly identifies what 

actions create liability. However, the ordinance does identify five “statements of law,” 

which purport to characterize certain rights held by residents of the Town and also 

separate rights purportedly held by “ecosystems and natural communities.” The 

ordinance is also unclear as to what form the enforcement of this ordinance would take.  

3. Brent Tweed is an individual who resides in the Town of Nottingham. 

G&F Goods, LLC, is a Delaware limited liability company registered to do business in 

New Hampshire. The sole shareholder of G&F stock is the plaintiff Brent Tweed.  

 4. Given the overbroad and vague legal standards, the failure to adhere to 

established law concerning the role and limits placed on political subdivisions, the 

potential for abuse, and the potential for a fine in the amount of $1000.00 per day, as 

well as liability “for any injury to an ecosystem or natural community,” G&F Good’s 

ability to conduct day-to-day activities of the small business is chilled by the existence 

of an ordinance that threatens substantial penalties.  

 5. Brent Tweed, as an individual taxpayer of the taxing district, has a right to 

have the business of government conducted in an orderly manner and not to have his 

tax money spent on enforcement of an ultra vires and unconstitutional ordinance. 

Accordingly, the plaintiff asks this Court to: (a) declare the ordinance unconstitutional; 

(b) contrary to New Hampshire law and (c) unenforceable.  

6. The plaintiff also asks the Court to issue a temporary and permanent 

injunction against the Town of Nottingham barring the Town from taking any 

enforcement action, and to award the plaintiff reasonable attorney’s fees based on the 

substantial public benefit conferred by this action. 

II. Parties: 
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 7. The plaintiff Brent Tweed is an individual and a taxpayer with an address 

of 23 Fort Hill Road, Nottingham, New Hampshire, 03290. 

 8. The plaintiff G&F Goods, LLC, is a business entity registered to do 

business in the State of New Hampshire, with an address of 23 Fort Hill Road, 

Nottingham, New Hampshire, 03290. 

 9. The defendant Town of Nottingham is a body corporate and politic, with 

a principal place of business  

 10. The defendant Donna Danis is the chair of the Board of Selectmen of the 

Town of Nottingham. The Nottingham Town Office is located at 139 Stage Road, 

Nottingham, New Hampshire, 03290. The business mailing address for the Town of 

Nottingham is P.O. Box 114, Nottingham, New Hampshire. Ms. Danis is sued in her 

official capacity. 

III. Jurisdiction and Venue 

 11. This Court has jurisdiction over the plaintiffs’ state law claims pursuant to 

Part I, Article 8 of the New Hampshire Constitution, RSA 491:7 and RSA 491:22.   

 12. Venue is proper in Rockingham County as it is the individual plaintiffs’ 

county of residence, the county in which the plaintiff business entity is located, and the 

county in which the Town of Nottingham is located. 

 13. This Court has jurisdiction over the plaintiffs’ federal constitutional claims 

pursuant to 42 U.S.C. §1983. 

IV. The Ordinance  

14. The ordinance contains four parts, a preamble and three numbered 

sections, each of which is addressed in turn.  

A. The Preamble 
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15. The preamble starts by reciting two paragraphs inspired by the 

Declaration of Independence, which are edited for gender neutrality and to eliminate 

reference to God. The third paragraph asserts the view that the right of self-government 

is, “natural, fundamental, and unalienable,” along with the assertion that the right of 

self-government is secured to us by the United States Constitution and the Constitution 

of the State of New Hampshire. Thus far, the preamble simply restates general 

principles which are, in the main, uncontroversial. 

16. In preamble paragraph four, the ordinance asserts a right of the people of 

the Town of Nottingham to “to alter or replace” a system of local government as long as 

“the new system” does not “infringe other rights protected for us by state or federal 

law.” As set forth below, this assertion of a municipal right to legislate in any manner 

that does not infringe upon other protected rights runs afoul of well-established state 

law. 

17. Preamble paragraph five is a “legislative determination” that “chemical 

trespass” is detrimental to “our rights, health, safety, and welfare.” This paragraph also 

identifies causes for this harm as “corporate activities,” which are specified only as, “the 

physical deposition or disturbance of toxic wastes, including petroleum refining wastes, 

coal combustion wastes, sewage sludge, heavy metals, chemical residue from 

manufacturing processes, mining residuals, radioactive wastes, or any other waste that 

poses a present or potential hazards to human health or ecosystems….”  

18. Paragraphs six and seven of the preamble are a statement of revolutionary 

intent and an acknowledgement that the ordinance violates existing law. Those 

paragraphs read: 

As we are purportedly constrained by state and federal law, 
which courts interpret to require us to accept such harmful 
corporate activity, we the people of Nottingham are unable 
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under our current system of local government to secure our 
rights by banning said activity. 
 
Therefore, we deem it necessary to alter our system of local 
government, and we do so by adopting this Freedom of 
Chemical Trespass Rights-based Ordinance. 

 

19. While the preamble to the ordinance seeks to cloak itself in the 

revolutionary spirit by borrowing the words of Thomas Jefferson, the ordinance is in 

fact a more familiar, pedestrian, and repeatedly rejected, attempt to introduce home 

rule by means of a vote on an ultra vires town ordinance.  

B. Section 1 - Statements of Law 

20. Following the preamble, the ordinance contains five assertions, each of 

which purports to be a “statement of law.” None of these “statements of law,” however, 

accurately states the law of the State of New Hampshire and none of these “statements 

of law” are consistent with, or fit within, the governmental structure of our state. 

1. Statement of Law (a): Right to Self-Government.  

21. The ordinance asserts that, “[a]ll residents of Nottingham possess a right 

of self-government, which includes…the right to a system of local government founded 

on the consent of the people of the municipality.” This is incorrect as a matter of law. 

The residents of Nottingham possess a right of self-government as citizens of the State 

of New Hampshire. As such they have the right to participate in the election of our 

governor, and executive councilor, a state senator and members of the New Hampshire 

House of Representatives.  They also have the right to choose among the various forms 

of town government available to them under state law. It is the State of New Hampshire 

that is the wellspring of these rights, not the Town of Nottingham. 

2. Statement of Law (b): Right To A Healthy Climate. 
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22. The second “statement of law” is fashioned as a broad-but-undefined 

assertion of the existence of a right to “a climate system capable of sustaining human 

societies.” This “statement of law” then states that it “includes” (but presumably is not 

limited to) “the right to be free from all corporate activities” that “infringe on that 

right….” (Emphasis added). The ordinance then contains a partial, but incomplete, list 

of undefined items, some of which may include within their definitions various forms 

of pollution as activities that presumably would violate the ordinance.  

3. Statement of Law (c): Right To Clean Air, Water, And Soil.  

23. The third “statement of law,” just like the second, is fashioned as a broad-

but-undefined assertion of the existence of a right to “clean air, water and soil.” Like the 

second statement, this third “statement of law” states that it “includes” (but presumably 

is not limited to) “the right to be free from all corporate activities that release toxic 

contaminants into the air, water, and soil.” (Emphasis added). The ordinance then 

specifies “chemical trespass resulting from the physical deposition or disturbance of 

toxic wastes” as one activity that presumably would violate the ordinance.  

4. Statement of Law (d): Rights Of Ecosystems And Natural Communities. 

24. The fourth “statement of law” purports to give legal rights to non-person 

entities. It states that broad-but-undefined “ecosystems and natural communities,” 

possess the “right to naturally exist, flourish, regenerate, evolve, and be restored….” 

Under the ordinance, this right includes (but presumably is not limited to) “the right to 

be free from all corporate activities” (emphasis added) that threaten these rights, 

including (but presumably not limited to) chemical trespass resulting from the physical 

deposition or disturbance of toxic wastes. 

5. Statement of Law (e): Right to Protection from Governmental and Corporate 
Interference.  
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25. The fifth, and final, “statement of law” purports to establish a right held 

by all residents of Nottingham to enforce this ordinance “free from interference of 

corporations, other business entities, and governments.” It is unclear whether this 

provision is intended to preclude corporations, other business entities and governments 

from mounting a defense to an action brought against them in court, or whether it 

merely seeks to upend the political structure of the state and country by asserting the 

town’s supremacy over New Hampshire and the United States of America.  

26. This “statement of law” also seeks to establish something it identifies as 

“ceiling preemption,” a term unknown in New Hampshire law. In the context of the 

statute it appears that “ceiling preemption” represents a belief by the Town that the 

ordinance merely “expands rights,” and that this expansion of rights has no 

corresponding reduction on the rights of others. As set forth below, long-established 

and well-understood New Hampshire law defining state preemption prevents the 

Town from engaging in “ceiling preemption” in the field of environmental law and 

regulation. 

C. Section 2 – Enforcement 

27. Subsections (a) and (b) of Section 2 of the ordinance establish the penalties 

and damages for violation. Subsection (a) states that a business entity or government 

that willfully violates any provision of the ordinance shall be subject to a civil penalty in 

an amount of $1000 per day of violation and subsection (b) states that a business entity 

or government is liable for damages for any injury to “an ecosystem of natural 

community” for damages. Damages are to be measured by the cost of restoring the 

“ecosystem or natural community” to its state before the injury. The ordinance has no 

upper limit on the damages for which a business or government entity may be 
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responsible under the ordinance. The ordinance has no provision for holding 

individuals responsible for prohibited acts. 

28. Subsection (c) establishes the novel concept that “ecosystems and natural 

communities” within Nottingham may enforce or defend this ordinance through an 

action brought in the name of the ecosystem or natural community as the real party in 

interest.” The ordinance does not provide any standard by which a court may 

determine what actions constitute injury or what are the interests of the “ecosystem or 

natural community” or who decides among potentially competing interests held by the 

same “ecosystem or natural community,” which of the competing interests will prevail. 

29. Subsection (d) purports to establish a right for any resident “to enforce or 

defend” the ordinance “through an action brought in the resident’s name.” Further, this 

section purports to give any resident the “right to intervene in any action concerning 

this ordinance in order to enforce or defend it.”  

30. Subsection (e) states that if the Town fails to enforce or defend the 

ordinance, or if a court “fails to uphold this law or purports to declare it unlawful, the 

law shall not be affected.” The ordinance then states that regardless of municipal 

inaction or judicial declaration or construction of the law, “any resident may then 

enforce the rights and prohibitions of the law through non-violent direct action.”  

31. “Direct action” is defined as “any non-violent activities or actions carried 

out to directly enforce the rights and prohibitions contained within this law.” (Emphasis 

added).  Finally, section (e) concludes with what purports to be a command to the 

judicial branch, which reads, “If an action is filed in violation of this provision the 

applicable court must dismiss the action promptly, without further filing being required 

of direct-action participants.” (Emphasis added). 

V. Claims For Relief 
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32. The ordinance is contrary to United States and New Hampshire 

constitutional, statutory, and common law in at least four different and distinct ways, 

each of which would entitle the plaintiffs to relief. First, the ordinance purports to 

regulate conduct beyond that approved by the legislature and is therefore ultra vires. 

Second, the ordinance purports to regulate a field in which state law has already spoken 

and therefore is preempted by state law. Third, the ordinance is unconstitutional 

because it is both overbroad and void for vagueness and violates the First, Fifth and 

Fourteenth Amendments. Fourth, the ordinance expressly violates the New Hampshire 

Constitution in that is violates the separation of powers doctrine. 

A. Declaratory Judgment 

33. For the reasons set forth below, the plaintiffs are entitled to a declaratory 

judgment in which this Court declares that the provision of the ordinance are 

unconstitutional, violate New Hampshire statutory law, and are therefore 

unenforceable. 

1.  The Plaintiffs’ Have Standing To Pursue These Claims. 

34. In 2018, New Hampshire voters approved the following Amendment to 

N.H. Const. Part I, Art.8:  

 The public also has a right to an orderly, lawful, and accountable 
government.  Therefore, any individual taxpayer eligible to vote in 
the State, shall have standing to petition the Superior Court to 
declare whether the State or political subdivision in which the 
taxpayer resides has spent, or has approved spending, public funds 
in violation of a law, ordinance, or constitutional provision. 
 

The ordinance authorizes the Town to expend public funds enforcing the ordinance. 

Accordingly, the plaintiffs have standing to pursue a declaratory judgment in this court 

under the doctrine of taxpayer standing. 

35. Further, pursuant to RSA 491:22: 
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the taxpayers of a taxing district in this state shall be deemed to have 
an equitable right and interest in the preservation of an orderly and 
lawful government within such district; therefore any taxpayer in the 
jurisdiction of the taxing district shall have standing to petition for 
relief under this section when it is alleged that the taxing district or any 
agency or authority thereof has engaged, or proposes to engage, in 
conduct that is unlawful or unauthorized, and in such a case the 
taxpayer shall not have to demonstrate that his or her personal rights 
were impaired or prejudiced. 

 

The plaintiffs thus have standing under the additional statutory ground as set forth in 

RSA 491:22. 

36. Finally, The plaintiff G&S Goods, LLC, is a limited liability corporation 

engaged in business of buying and selling recreational equipment. As such, the 

ordinance subjects G&S Goods, LLC to fines of up to $1000 per day.  

2. The Town Lacks Statutory Or Other Authority To Adopt The 
Ordinance And The Ordinance Is Thus Ultra Vires 
 

37. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

38. Pursuant to RSA 31:39, towns such as Nottingham have limited authority 

to adopt ordinances and bylaws. The ordinance exceeds the authority granted to the 

municipality by statute, as RSA 31:39 contains no provision authorizing the Town to 

engage in widespread environmental regulation. The legislature has: 

plenary power over municipalities [that is] limited only by 
provisions of our State Constitution which grants municipalities 
only the right to control the form of their local government as 
enacted in their charters. N.H. Const. pt.1, art. 39…. Otherwise the 
legislature may grant, withhold, or withdraw local control as it sees 
fit.  
 

Seabrook Citizens for Defense of Home Rule v. Yankee Greyhound Racing, Inc., 123 N.H. 103, 

108 (1983)(quoting Region 10 Client Mgt., Inc. v. Town of Hampstead, 120 N.H. 885, 888 

(1980)). Stated otherwise, “[t]owns are merely subdivisions of the State and have only 
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such powers as are expressly or impliedly granted to them by the legislature.” Hooksett 

v. Baines, 148 N.H. 625, 628 (2002)(quoting Public Serv. Co. v. Town of Hampton, 120 N.H. 

68, 71 (1980). 

 39. Further, the Town has no authority to authorize independent enforcement 

action by individual citizens. RSA 31:39-c reads: 

Any town may establish, by ordinance adopted by the legislative 
body, a system for the administrative enforcement of violations of 
any municipal code, ordinance, bylaw, or regulation and for the 
collection of penalties, to be used prior to the service of a formal 
summons and complaint. Such a system may be administered by a 
police department or other municipal agency.  

 
Thus, to the extent that the ordinance purports to authorize individual residents to 

enforce the provisions of the ordinance, the ordinance adopts an enforcement 

mechanism that impermissibly extends beyond the legislatively-authorized methods 

and should be declared contrary to New Hampshire law and unenforceable. 

40. New Hampshire law contains no provision allowing Towns to enact 

ordinances which would allow “ecosystems and natural communities” to be treated as 

parties to a lawsuit. To the extent that the ordinances purports to permit “ecosystems 

and natural communities” to be treated as parties to a lawsuit, the ordinance should be 

declared to be contrary to New Hampshire law and unenforceable. 

41. The ordinance includes a provision allowing for damages that exceeds the 

maximum penalty. RSA 31:30, III establishes the maximum penalty for violation at 

$1000 per violation. To the extent that the ordinance purports to allow for money 

damages to “be paid to the Town of Nottingham to be used exclusively for the full and 

complete restoration of the ecosystem or natural community,” the ordinance 

impermissibly increases the maximum penalty authorized by statute, and should be 

declared to be contrary to New Hampshire law and unenforceable. 
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42. The ordinance purports to create “ceiling preemption,” a doctrine 

unknown to New Hampshire law. Even if the doctrine was known to New Hampshire 

law, the legislature has not authorized towns to incorporate the concept in the 

regulation of the environment at the municipal level. Accordingly, this part of the 

ordinance should be declared to be contrary to New Hampshire law and unenforceable. 

3. The Town Is Precluded From Regulating The Subject Matter Of The 
Ordinance By The Doctrine Of Preemption. 
 
43. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

44. It is well settled that towns cannot regulate a field that has been 

preempted by the State. Town of Salisbury v. New England Power Co., 121 N.H. 983, 985 

(1981). “The preemption doctrine flows from the principle that municipal legislation is 

invalid if it is repugnant to, or inconsistent with, State law.” Casico v. City of 

Manchester, 142 N.H. 312, 315 (1997). Thus, preemption will occur when local legislation 

either expressly contradicts a statute or otherwise runs counter to the legislative intent 

underlying a statutory scheme. 

45. That the State has created a comprehensive statutory scheme governing 

environmental regulation can hardly be disputed. Pursuant to RSA 21-O, the state has 

established the Department of Environmental Services. RSA 21-O:1, states that, “the 

department of environmental services, through its officials, shall be responsible for the 

following general functions; (a) water pollution control; (b) water supply protection; (c) 

regulation of waste disposal generally, and as it affects water quality; (d) maintenance 

of state owned dams; (e) inspection of dams; (f) flood control; and (g) air pollution 

control.  
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46. Each of these areas, and well as other subject matters ancillary to these 

areas of authority, are governed by a state-wide, detailed scheme of statutes and 

administrative rules that govern environmental protection in New Hampshire. Under 

this statutory scheme, the duty of enforcement ultimately rests with the Office of the 

Attorney General, Bureau of Environmental Protection, created by RSA 7:8-a. 

47. The ordinance proposes different, vague, and overbroad standards that 

are contrary to the state-created scheme of environmental protection. For example, the 

ordinance repeatedly purports to prohibit “all corporate activities” (emphasis added) 

that: (a) “infringe” the right to a “healthy climate”; (b) “release toxic contaminants into 

the air, water, and soil,”; or (c) “threaten” the “rights of ecosystems and natural 

communities”. To the extent that these provisions purport to ban all such activity, the 

ordinance is contrary to state law, is preempted, and must be declared invalid. 

4. The Ordinance Is Unconstitutionally Overbroad and Void For Vagueness. 

48. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

49. A statute can be impermissibly vague for either of two independent 

reasons: (1) it fails to provide people of ordinary intelligence a reasonable opportunity 

to understand what conduct it prohibits; or (2) it authorizes or even encourages 

arbitrary and discriminatory enforcement.” State v. Gatchell, 150 N.H. 642, 643 (2004). 

50. The structure and plain language of the ordinance causes the ordinance to 

fail both of these tests. The ordinance completely fails its obligation to define the rights 

and responsibilities of Nottingham residents. Rather than seeking to define the line 

between permissible and impermissible conduct, the ordinance merely creates a non-

exhaustive list of some of the actions which constitute a violation. Indeed, each of the 
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operative provisions contain sentences which use the word “include” twice in 

identifying some, but clearly not all, of the illegal conduct.  

51. For example, statement of law (b) states that Nottingham residents have a 

“right to a climate system capable of sustaining human societies, which shall include 

the right to be free from all corporate activities that infringe on that right, including 

chemical trespass….” The language of the ordinance strongly suggests that the use of 

the word “including” is non-exhaustive, meaning there is unenumerated conduct 

outside of the laundry list of “included” activities which also causes liability to attach. 

However, a reasonable person reading the ordinance would have no idea what that 

conduct might consist of. 

52. By its express terms, the ordinance does not define a level of activity at 

which liability attaches, nor does it describe specific actions which cause liability to 

attach. For example, the ordinance does not identify an activity or a level of 

“deposition” or “chemical trespass” which renders a “climate system” incapable of 

“sustaining human societies.”  

53. Likewise, the ordinance does not identify an activity or a level of “release 

of toxic contaminants” or “chemical trespass” that would render air, water or soil 

“unclean” and thus violative of the ordinance.  

54. The ordinance does not identify a level or degree of “corporate activities” 

or “chemical trespass” that would infringe the rights of “ecosystems and natural 

communities” to “exist, flourish, regenerate, evolve and be restored.” Indeed, the 

ordinance does not even define “ecosystems and natural communities.”  

55. An ordinary person reading the ordinance would have no idea what 

activities could bring him or her, or a corporation on whose behalf he or she acts, within 

the purview of the ordinance. It is well established that operating a motor vehicle 
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releases some ”toxic contaminants” into the air. If a person drives a motor vehicle in the 

town, while acting as an agent of a corporate entity, then that person likely acts in 

violation of the ordinance and could be required to pay a $1000 fine for each day that he 

or she operates the motor vehicle.  

56. This is but one example of an activity protected by state law that this 

ordinance could be construed to ban. As such, the ordinance is unconstitutionally vague 

on its face and must be declared unconstitutional. 

57. Further, when an ordinance bans so much protected activity, it is also 

subject to arbitrary and discriminatory enforcement. The ordinance provides no 

standards by which to assess which activities violate the ordinance. 

58. The ordinance is also overbroad and must be declared unconstitutional. 

“A statute is void for overbreadth if it attempts to control conduct by means which 

invade areas of protected freedom.” State v. MacElman, 154 N.H. 304, 309 (2006)(quoting 

State v. Pike, 128 N.H. 447, 450-51 (1986)).  

59. The purpose of the overbreadth doctrine is to protect persons who, 

although their speech or conduct is constitutionally protected, may well refrain from 

exercising their rights for fear of criminal sanctions by a statute susceptible of 

application to protected expression.” Id. A municipal ordinance can be overbroad if it 

has this same chilling effect on state created rights. 

60. The ordinance is overbroad for the same reasons set forth above 

addressing issues related to pre-emption, and those paragraphs are expressly 

incorporated herein by reference. 

5. The Ordinance Violates the First And Fourteenth Amendments 

61. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 
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62. The First Amendment to the United States Constitution provides that no 

law shall abridge the “right of the people … to petition the Government for a redress of 

grievances.” U.S. Const. Amend. I. 

63. The First Amendment is made applicable to the states by the Fourteenth 

Amendment. 

64. The ordinance purports to divest corporations and other business entities 

of their constitutional right to petition the government for redress of grievances in that 

it strips corporations of: (a) their status as “persons” under the law; (b) their power to 

assert that state or federal laws preempt the ordinance; and (c) their power to assert that 

the Town of Nottingham lack the authority to adopt the ordinance. 

65. Thus, the ordinance suppresses the plaintiff’s right to make a 

complaint to, or seek the assistance of, the government for redress of grievances 

related to the ordinance. 

6. The Ordinance Violates The Fourteenth Amendment’s Equal Protection 
Clause. 

 
66. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

67. The Fourteenth Amendment to the United States Constitution provides 

that no state shall “deny to any person within its jurisdiction the equal protection of the 

law.” U.S. Const. amend. XIV, §1.  

68. The ordinance denies the plaintiffs equal protection because it arbitrarily 

restricts the activities of corporate persons while imposing no similar restriction on 

similar activities undertaken by natural persons or unincorporated associations. 

69. Arbitrary and irrational discrimination violates the Equal Protection 

Clause. See, Bankers Life and Casualty Company v. Crenshaw, 468 U.S. 71 (1988). 
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70. The distinction in the ordinance between corporate entities and natural 

persons bears no reasonable relationship to the apparent intent of the ordinance. 

Assuming that the purpose of the ordinance is to prevent pollution and despoliation of 

natural resources, drawing a distinction between natural persons and corporate entities, 

each of whom may commit the damage to the environment, is completely irrational.  

71. Further, to the extent that the ordinance seeks to establish “ecosystems” 

and “natural communities” as jural persons, there is no rational basis to conclude that 

these entities would have an interest in having their “right to naturally exist, flourish, 

regenerate, evolve, and be restored” impaired by corporate entities, but would 

somehow accept the same treatment if performed by natural persons. 

72. Imposing this type of liability on corporations alone, to the exclusion of 

natural persons or unincorporated associations, bears no rational relationship to any 

legitimate governmental interest. Instead, the ordinance’s exclusion restriction on the 

activities of business entities is unreasonable, arbitrary, and capricious. 

7. The Ordinance Violates The Takings Clause Of The Fifth And 
Fourteenth Amendments To The United States Constitution. 

 
73. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

74. The Fifth Amendment to the United States Constitution, as made 

applicable to the states by the Fourteenth Amendment, prohibits the government 

from taking private property for public use without just compensation. 

75. Regulation that deprive a property owner of all beneficial use of his 

or her property requires compensation under the Takings Clause. 
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76. The striking breadth of the conduct prohibited by the ordinance 

constitutes a taking that deprives private property owners of beneficial use of 

their land to such an extent that the ordinance constitutes a taking. 

77. The ordinance contains no provision that allows for compensation 

to be paid based on taking of property. 

78. Further, the ordinance includes “ecosystems” and “natural 

communities,” which necessarily include privately held land, as jural persons 

capable of litigating in court against the owner of the land. Governmental 

creation of a right of property to litigate against its owner amounts to a Fifth 

Amendment taking. 

8. The Ordinance Violates Part I, Article 37 of the New Hampshire 
Constitution.  

 
79. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

80. Part I, Article 37 of the New Hampshire Constitution reads as follows: 

Separation of Powers. In the government of this State, the three 
essential powers thereof, to wit, the Legislative, Executive, and 
Judicial, ought to be kept as separate from, and independent of, each 
other, as the nature of a free government will admit, or as is consistent 
with that chain of connection that binds the whole fabric of the 
Constitution in one indissoluble bond of union and amity. 

 
81. The separation of powers doctrine is “violated when one branch usurps an 

essential power of another.” Petition of Mone, 143 N.H. 128, 134 (1998).  

 82. The essential power and core function of the judicial branch of 

government is to decide cases coming before it. 

 83. The ordinance states that if “a court fails to uphold this law or purports to 

declare it unlawful, the law shall not be affected….” 
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 84. This bold assertion, if permitted to remain in place, would assert the right 

of the Town and its people to ignore rulings of this court. Further, the ordinance 

purports to grant “[a]ny resident, and any ecosystem or natural community, …the right 

to intervene in any action concerning” the ordinance.  

 85. The legislative body for the Town of Nottingham – the town meeting – has 

no authority to deprive, reduce, or in any way affect the rulings of this Court.  

86. Further, the Town of Nottingham has no authority to pass a rule granting 

a right of intervention in cases being heard in the judicial branch. Intervention in 

superior court cases is permitted pursuant to Superior Court Rule 15. The Town has no 

authority to alter, amend, or ignore the Superior Court Rules. 

B. Temporary And Permanent Injunction. 

87. All preceding and following paragraphs are hereby restated and 

incorporated herein by reference. 

88. In addition to the relief requested above, and for the reasons set forth 

above, the plaintiff also asks this court to impose a temporary and permanent injunction 

barring the Town of Nottingham from taking any action to enforce the ordinance. 

VI. Request For Attorney’s Fees 

89. The plaintiffs ask this Court to award reasonable attorney’s fees under the 

substantial public benefit doctrine. Enforcement of this unconstitutional and illegal 

ordinance has the potential to harm all residents of the Town of Nottingham. 

Accordingly, if successful, the plaintiff’s effort to have the ordinance declared 

unconstitutional, illegal, and invalid benefits all members of the Town of Nottingham 

community. 

 WHEREFORE, the plaintiffs respectfully ask that this Honorable Court: 
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A. Issue a declaration that the ordinance is invalid for the reasons set forth in this 

Complaint; and 

B. Issue a temporary and permanent restraining order barring the Town of 

Nottingham from taking any enforcement action against any resident of the 

Town of Nottingham and any business entity located there; and 

C. Order the defendants to pay reasonable attorney’s fees; and 

D. Grant such other relief as may be just and proper. 

       Respectfully Submitted 
 
       BRENT TWEED 
       and 
       G&F Goods, LLC 
 

       By their attorneys, 
      Lehmann Law Office, PLLC 
 
 
 
   March 27, 2019 /s/Richard J. Lehmann 
      Richard J. Lehmann (Bar No. 9339) 
      835 Hanover Street, Suite 301 
      Manchester, N.H. 03104 
      (603) 731-5435 
      rick@nhlawyer.com 
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FREEDOM FROM CHEMICAL TRESPASS RIGHTS-BASED ORDINANCE 

ESTABLISHING A COMMUNITY RIGHTS-BASED ORDINANCE FOR NOTTINGHAM, NH,     
THAT PROHIBITS ACTIVITIES AND PROJECTS THAT WOULD VIOLATE                               

RIGHTS SECURED BY THE ORDINANCE 

Preamble 
We hold these truths to be self-evident, that all people are created equal, that they naturally are 
endowed with certain unalienable rights, that among these are life, liberty, and the pursuit of happiness. 
That to secure these rights, the people institute governments, which derive their just powers from the 
consent of the governed. 

Further, that whenever any form of government becomes destructive of these ends, it is the right of the 
people to alter or abolish it, and to institute new government, laying its foundation on such principles 
and organizing its powers in such form, as to them shall seem most likely to effect their safety and 
happiness. 

This right of self-government, as stated in the Declaration of Independence, is natural, fundamental, 
and unalienable. It is also secured to us by the United States Constitution and the Constitution of the 
State of New Hampshire. 

Pursuant to that right of self-government, if our current system of local government infringes our 
rights, we, the people of Nottingham, have the right to alter or replace that system with one that secures 
and protects our rights, as long as the new system does not infringe other rights protected for us by state 
or federal law. 

It is our legislative determination that chemical trespass resulting from the following corporate 
activities, namely the physical deposition or disturbance of toxic wastes, including petroleum refining 
wastes, coal combustion wastes, sewage sludge, heavy metals, chemical residue from manufacturing 
processes, mining residuals, radioactive wastes, or any other waste that poses a present or potential 
hazard to human health or ecosystems, is detrimental to our rights, health, safety, and welfare.  

As we are purportedly constrained by state and federal law, which courts interpret to require us to 
accept such harmful corporate activity, we the people of Nottingham are unable under our current 
system of local government to secure our rights by banning said activity. 

Therefore, we deem it necessary to alter our system of local government, and we do so by adopting this 
Freedom from Chemical Trespass Rights-based Ordinance. 

Section 1 – Statements of Law 
(a) Right of Self-Government. All residents of Nottingham possess a right of self-government, which 
includes, but is not limited to, the following rights: first, the right to a system of local government 
founded on the consent of the people of the municipality; second, the right to a system of local 
government that secures their rights; and third, the right to alter any system of local government that 
lacks consent of the people or fails to secure and protect the people's rights, health, safety, and welfare. 
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Any action to annul, amend, alter, or overturn this Ordinance shall be prohibited unless such action is 
approved by a prior Town vote at which a majority of the residents of the Town voting approve such 
action. 
 
(b) Right to a Healthy Climate. All residents of Nottingham possess a right to a climate system capable 
of sustaining human societies, which shall include the right to be free from all corporate activities that 
infringe that right, including chemical trespass resulting from the physical deposition or disturbance of 
toxic wastes, which, for purposes of this ordinance, includes petroleum refining wastes, coal 
combustion wastes, sewage sludge, heavy metals, chemical residue from manufacturing processes, 
mining residuals, radioactive wastes, or any other waste that poses a present or potential hazard to 
human health or ecosystems. 

(c) Right to Clean Air, Water, and Soil. All residents of Nottingham possess the right to clean air, 
water, and soil, which shall include the right to be free from all corporate activities that release toxic 
contaminants into the air, water, and soil, including chemical trespass resulting from the physical 
deposition or disturbance of toxic wastes. 

(d) Rights of Ecosystems and Natural Communities. Ecosystems and natural communities within 
Nottingham possess the right to naturally exist, flourish, regenerate, evolve, and be restored, which 
shall include the right to be free from all corporate activities that threaten these rights, including 
chemical trespass resulting from the physical deposition or disturbance of toxic wastes. 

(e) Right to Protection from Governmental and Corporate Interference. All residents of Nottingham 
and the Town of Nottingham possess the right to enforce this Ordinance free of interference from 
corporations, other business entities, and governments. That right shall include the right of residents to 
be free from ceiling preemption, because this Ordinance expands rights and legal protections for people 
and nature above those provided by less-protective state, federal, or international law. 

Section 2 – Enforcement 
(a) Any business entity or government that willfully violates any provision of this Ordinance shall be 
subject to a civil penalty in an amount of $1,000 per day of violation. 

(b) Any business entity or government that willfully violates any provision of this Ordinance also shall 
be liable for any injury to an ecosystem or natural community caused by the violation. Damages shall 
be measured by the cost of restoring the ecosystem or natural community to its state before the injury, 
and shall be paid to the Town of Nottingham to be used exclusively for the full and complete 
restoration of the ecosystem or natural community. 

(c) Ecosystems and natural communities within Nottingham may enforce or defend this Ordinance 
through an action brought in the name of the ecosystem or natural community as the real party in 
interest. 

(d) Any resident of Nottingham may enforce or defend this Ordinance through an action brought in the 
resident’s name. Any resident, and any ecosystem or natural community, also shall have the right to 
intervene in any action concerning this Ordinance in order to enforce or defend it, and in such an 



 

Page 3 of 3 
 

action, the Town of Nottingham shall not be deemed to adequately represent their particularized 
interests. 

(e) If the Town of Nottingham fails to enforce or defend this law, or a court fails to uphold this law or 
purports to declare it unlawful, the law shall not be affected, and any resident may then enforce the 
rights and prohibitions of the law through non-violent direct action. If enforcement through non-violent 
direct action is commenced, this law shall prohibit any private or public actor from filing a civil or 
criminal action against those participating in such non-violent direct action. If an action is filed in 
violation of this provision, the applicable court must dismiss the action promptly, without further 
filings being required of direct-action participants. “Direct action” as used by this provision shall mean 
any non-violent activities or actions carried out to directly enforce the rights and prohibitions contained 
within this law. 

Section 3 – State and Federal Constitutional Changes 
Through the adoption of this Ordinance, the people of Nottingham call for amendment of the New 
Hampshire Constitution and the federal Constitution to recognize expressly a right of local 
self-government free from governmental restriction, ceiling preemption, or nullification by corporate 
“rights.” 

 
ENACTED AND ORDAINED this _____ day of ______________, 20_____, by the Town of 
Nottingham, in Rockingham County, New Hampshire. 
 
By:  
 
Signature _________________________________Print_____________________________________ 
 
 
Signature _________________________________Print _____________________________________ 
 
 
Signature _________________________________Print _____________________________________ 
 
 
Signature _________________________________Print _____________________________________ 
 
 
Signature _________________________________Print _____________________________________ 
 
 
Attest: _____________________________________________________________________________ 


