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THE UNITED ST ATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

WAYNE LAND AND MINERAL 
GROUP, LLC, 

Plaintiff, 

v. 

DELAWARE RIVER BASIN 
COMMISSION, 

Defendant, and 

DELAWARE RIVERKEEPER NETWORK : 
MAYA K. VAN ROSSUM, THE 
DELAWARE RIVERKEEPER, 

lntervenors-Defendants. 

3:16-CV-00897 
(JUDGE MARIANI) 

ORDER 

The background of this Order is as follows: 

Pending. before the Court are two motions with which non-parties ("Movants") seek to 

file amicus briefs in support of the Defendant Delaware River Basin Commission's Motion 

for Partial Summary Judgment (Doc. 169) and lntervenor~Defendants Delaware 

Riverkeeper Network and Maya K. van Rossum's Motion for Summary Judgment (Doc. 

171). (Docs. 177, 195.) On May 12, 2020, the Natural Resources Defense Council and 

Catskill Mountainkeeper filed their motion (Doc. 177), and on July 15, 2020, Damascus 

Citizens for Sustainability, Inc., filed its motion (Doc. 195). The Movants have filed their 

amicus briefs for the Court's review. (Docs. 179, 197.) 
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This Court previously set out the guidelines for amicus participation in an opinion in 

this case addressing motions filed by several non-parties. Wayne Land v. Delaware River 

Basin Commission, Civ. A. No. 16-CV-897, 2016 WL 7256945 (M.D. Pa. Dec. 15, 2016). 

"Meaning friend of the court, amicus curiae has historically been used to 
describe an impartial individual who suggests the interpretation and status of 
the law, gives information concerning it, and whose function is to advise in order 
that justice may be done, rather than to advocate a point of view so that a cause 
may be won by one party or another." Sciotto v. Marple Newtown Sch. Dist., 
70 F. Supp. 2d 553, 554 (E.D. Pa. 1999) (internal citation and quotation 
omitted). 

Amici status is typically granted when the following conditions 
are present: (1) petitioner has a "special interest" in the particular 
case, see Waste Management of Pa. v. City of York, 162 F.R.D. 
34, 36 (M.D.Pa.1995); (2) petitioner's interest is not represented 
competently or at all in the case, see Liberly Lincoln, 149 F. R. D. 
at 82; (3) the proffered information is timely and 
useful, see Hoptowit v. Ray, 682 F.2d 1237, 1260 (9th Cir.1982); 
and ( 4) petitioner is not partial to a particular outcome in the 
case, see Yip v. Pagano, 606 F. Supp. 1566 (D.N.J.1985), but 
see Hoptowit, 682 F.2d at 1260 ("there is no rule ... that amici be 
totally disinterested"). 

Id at 555. 

Courts in this Circuit have found that participation as amicus at the level 
of the trial court, as opposed to the appellate court, "is rather more the 
exception than the rule." Abu-Jamal v. Price, Civ. A. No. 95-618, 1995 WL 
722518, at *1 (W.D. Pa. Aug. 25, 1995; see also Yip, 606 F. Supp. at 1568 ("At 
the trial level, where issues of fact as well as law predominate, the aid of amicus 
curiae may he less appropriate t11an at tile appellate level."). Nevertt1eless, 
"[t]he extert, if any, to which an amicus curiae should be per11itted tQ 
participate in a pending action is solely within the broad discretion of the district 
court." Waste Management, 162 F.R.D. at 36 (citations omitted); see also In 
re Nazi Era Cases Against German Defendants Litig., 153 F. App'x 819, 827 
(3d Cir. 2005) ("[A] district court's decision to accept or reject an amicus filling 
is entirely within the court's discretion."). 
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2016 WL 7256945, at *1. 

A review of Movants' briefs indicates that they do not focus on the issue before the 

Court with the pending summary judgment motions, i.e., whether the proposed natural gas 

development undertaking is a "project" as defined in Section 1.2(g) of the Delaware River 

Basin Compact ("Compact") such that the undertaking is subject to DRBC review under 

Section 3,8 of the Compact. As is evident from the following summary, this Court does not 

write on a clean slate. 

Previously, in considering Defendant Delaware River Basin Commission's Motion to 

Dismiss the Complaint (Doc. 12), the Court determined that the issue presented the need to 

interpret terms of the contract, specifically the meaning of "project" under Section 1.2(g) as 

informed by the meaning of ·water resources" under Section 1.2(i). (Doc. 92 at 40.) The 

Court granted the motion to dismiss based on the following findings: 

On the face of Plaintiffs Complaint ... it is apparent that its proposed activities 
within the Delaware River Basin constitute a "project" within the meaning of that 
term as defined in Sections 1.2(g) and 1.2(i) of the Compact. Accordingly, the 
Compact requires Plaintiff to submit an application to the Commission for a 
determination as to whether its proposed "project" has a "substantial effect on 
the water resources of the Basin" and, if so, whether the Commission shall 
approve or disapprove such project based on its determination that the project 
would or would not substantially impair or conflict with the Commission's 
comprehensive plan. Compact at § 3.8. 

(Doc. 92 at 43.) The Circuit Court confirmed that the Compact was to be "construed as a 

contract under the principles of contract law." Wayne Land and Mineral Group LLC v. 

Delaware River Basin Commission, 894 F.3d 509, 527 (3d Cir. 2018). However, the Circuit 
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Court disagreed with this Court's determination that the proposed activities constituted a 

"project," concluding that '1he meaning of the word 'project' as used in the compact is 

ambiguous" and, therefore, the district court's decision on the merits was premature. Id. 

The Circuit Court explained that 

[b]ecause We interpret the Compact as a contract and we have determined that 
it is ambiguous as to whether Wayne's proposed activities are subject to the 
Commission's project review authority under § 3.8, we are left to use "other 
interpretive tools to shed light on the intent of the Compact's drafters.• Tarrant 
[Reg'/ Water Dist. V. Herrmann, 569 U.S. 614, 631 (2013)]. The problem, 
however, is that those interpretive tools require factual determinations to be 
made about the Compact drafters' intent. See Sumitomo Machinery Corp. of 
Am., Inc. v. A/liedSignal, Inc., 81 F.3d 328, 335 (3d Cir. 1996) (remanding a 
contractual dispute to the district court for further fact-finding because, "[w]hen 
a contract is ambiguous, the 'fact-finder must attempt to discover what the 
contracting parties ... intended [the disputed provisions] to mean' " ( alterations 
in original) (citation omitted) ). The District Court must have the opportunity to 
evaluate in the first instance how other interstate compacts, the parties' course 
of performance, and the negotiation and legislative history of the Compact, 
among other evidence, bear on the question of intent. The interpretation that 
should prevail is the one that aligns best with the drafters' intent. 

894 F.3d at 534. 

Thus, the posture of this case upon remand is for the Court to evaluate the identified 

interpretive tools' bearing on the question of intent. From this baseline, the Court will 

consider the pending summary judgment motions. 

While the Court does not minimize Movants' expertise in certain areas and their 

interest in this case, their proposed briefs do not aid the Court in ascertaining the drafters' 

intent regarding the meaning of the term "project" in Section 1.2(g) and the scope of 

DRBC's review jurisdiction in Section 3.8. The briefs do not address the Circuit Court's 
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identified ambiguity or provide insight into how negotiation and legislative history of the 

Compact, the DRBC's course of performance, and other interstate compacts bear on the 

question of the drafters' intent-issues which will be at the heart of the analysis of the 

pending summary judgment motions. For these reasons, the Court will deny the motions for · 

leave to file amicus briefs. ;/J,. 
ACCORDINGLY, THIS Ji!._ DAY OF JANUARY 2021, IT IS HEREBY 

ORDERED THAT: 

1. The Motion for Leave to Appear and File Brief as Amici Curiae (Doc. 177) filed by the 

Natural Resources Defense Council and Catskill Mountainkeeper is DENIED; 

2. The Motion for Leave to Submit an Amicus Curiae Brief by Damascus Citizens for 

Sustainability, Inc. (Doc. 195) is DENIED. 

Robert D. Mar ···· ; 
United States District Judge 
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