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The Delaware Riverkeeper Network and Maya K. van Rossum, the 

Delaware Riverkeeper ( collectively "DRN"), submit this Reply Brief in support of 

their Motion for Summary Judgment against Wayne Land and Mineral Group, 

LLC ("WLMG"). 

I. INTRODUCTION 

DRN's Moti.on for Summary Judgment seeks a determination that the 

planned hydraulic fracturing activities proposed by Plaintiff Wayne Land Mineral 

Group LLC ("WLMG") are a "project" within the meaning of the Delaware River 

Basin Compact ("Compact"), and are therefore, subject to the review authority of 

the Defendant Delaware River Basin Commission ("Commission" or "DRBC"). 

WLMG argues that the only projects that the Commission has any jurisdiction to 

review are those identified by the U.S. Army Corps of Engineers as civil works. 

WLMG espouses the view that the Commission may only review a project if it 

could undertake that project itself. These strained assertions are contradicted by 

the Compact's plain language, about which there is no ambiguity, and also by the 

undisputed factual evidence of the Compact drafter's intent to provide a 

comprehensive planning mechanism for the interdependent uses of the water 

resources of the Delaware River Basin. WLMG continues to equate hydraulic 

fracturing and its planned natural gas development with a sink in office tower or a 

water fountain in a school, or sprinkler system in a hospital or church. Do not let 
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WLMG's hyperbole detract from the seriousness of the deleterious effects of 

hydraulic fracturing on water quality and quantity and the environmental 

consequences of the proposed natural gas development in the Basin. 

II. ARGUMENT 

A. THE COMMISSION'S GENERAL POWERS COMPLEMENT, NOT 
LIMIT, THE COMMISSION'S REFERRAL AND REVIEW POWERS 

Nothing in the Compact suggests that the Commission's general powers 

under Section 3.6 limits the Commission's review powers under Section 3.8. 

Further, WLMG's argument that its limited definition of "projects" applies to and 

overrides the Commission broad grant of general power makes no sense. The 

general powers of the Commission as to what it may acquire, construct own, or 

operate is wide reaching:: 

3.6General Powers. The commission may: (a) Plan, 
design, acquire, construct, reconstruct, complete, own, 
improve, extend, develop, operate and maintain any and 
all projects, facilities, properties, activities and services, 
determined by the commission to be necessary, 
convenient or useful for the purposes of this compact; 

Compact at 3.6(a). 

3 
2343811.1/50897 

tom
Highlight

tom
Highlight



Case 3:16-cv-00897-RDM Document 192 Filed 06/24/20 Page 6 of 25 

WLMG argue that the review power must be limited to "projects" and only 

those "water resource development projects." 1 

WLMG claims that the Commission's authority to construct projects is 

equivalent to its authority to review and approve projects. Doc. 186 at 36. WLMG 

offers no support for the position that the Commission must possess the authority 

to undertake a project it is reviewing. WLMG's assertion that the Commission's 

referral and review powers under Section 3.8 are functionally equivalent, "parallel" 

or "coterminous" to some limited power to construct water resource development 

projects falls flat. 

WLMG misstates the grants of general powers to the Commission in the 

Compact. Section 3.6(a) contains a broad grant of general powers to the 

Commission, for any and all projects,facilities, properties, activities and services 

that the Commission determines to be necessary for the Compact. The grant of 

power under Section 3.6(a) applies to any of the above-mentioned undertakings, 

which are determined by the Commission to be "necessary, convenient or useful 

for the purposes of this compact." 

WLMG claims that Article 3 alone defines the scope of projects. The plain 

language of those powers include the identification of any undertaking that is 

1 The definition of "Project" also includes the words "service or activity" in its definition: 
"Project shall mean any work, service or activity ... " 
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"necessary, convenient or useful for the purposes of this compact.'' Section 3.6(a). 

The Commission's general powers, not surprisingly, are general to the purposes of 

the Compact as a whole 

Try as it might, WLMG cannot write Article 5 out of the Compact. Article 

5 specifically addresses the pollution control authority of the Commission. 

WLMG states that its claim does not "implicate" Article 5; however pollution was 

one concern addressed by the Compact, and embodied in the purpose of Section 

lJ(e}: "to encourage and provide for the planning, conservation, utilization, 

development, management and control of the water resources of the basin" and "to 

apply the principle of equal and uniform treatment to all water users." Article 5 is 

relevant, as a purpose of the Compact. The grant of power to the Commission to 

undertake any project, facility, service or activity that it deems necessary under the 

contract includes any undertaking related to the purpose of pollution control, which 

is specifically addressed in Article 5. Further, Article 5, Pollution Control, beings 

by stating that the Commission may undertake investigations and surveys, and 

acquire, construct operation and maintain projects and facilities to control potential 

pollution." As with Article 4 (Water Supply), Article 6 (Flood Protection), Article 
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7 (Watershed Management) and Article 8 (Recreation), the Commission is 

instructed with respect to projects, and "projects and facilities." 2 

WLMG's false equivalence becomes clear when looking to the Rules of 

Practice and Procedure Section 2.3.5A and 2.3.5C, which allow federal agencies, 

like the U.S. Fish and Wildlife Services and National Park Service to refer projects 

to the Commission for review. 18 C.F.R.§ 401.35(a). Projects falling within the 

RPP exceptions may be referred by a federal or state agency to the Commission. 

The U.S. Fish and Wildlife Service exercised referral to the Commission, 

recognizing that the Commission is "the one agency that can evaluate natural gas 

development holistically" and provide a "comprehensive assessment of the 

cumulative impacts" on the Special Protection Waters of the Basin. Doc 33-3, 

Exhibit A. 

B. CUMULATIVE EFFECTS ARE RELEVANT TO THE PROJECT 
DETERMINATION AND COMPACT INTERPRETATION 

WLMG reduce the concept of"project" to the least of its parts through the 

multi-stage dissection of the definition "project." Despite this disembodiment, the 

Commission does not and cannot limit its review to civil works recommended by 

the Army Corps of Engineers. The Compact forbids the Commission from 

conducting its review in a vacuum. First, the Compact recognizes the 

2 Articles 8 refers only to to "facilities and projects." 
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Commission's ability to develop and effectuate plans and policies regarding 

resources of the basin, and dictates that the Commission adopt and promote 

policies for water conservation, control, use and management: 

The commission shall develop and effectuate plans, 
policies and projects relating to the water resources of the 
basin. It shall adopt and promote uniform and 
coordinated policies for water conservation, control, use 
and management in the basin. It shall encourage the 
planning, development and financing of water resources 
projects 

according to such plans and policies. 

Compact § 3 .1. Such planning, and the adoption of such policies, requires 

consideration of basin-wide impacts that would flow from the introduction of 

natural gas development and all its associated land uses and water uses. This 

cannot be done in the vacuum of one individual proposed wellsite; it requires 

exploration of build-out scenarios and cumulative impacts. Second, Section l .2(g) 

of the Compact explains that a "project" is any work or activity "which is 

separately planned, financed, or identified by the commission," and Section 3.6(b) 

allows the Commission to establish "standards of planning, design and operation of 

all projects and facilities in the basin which affect its water resources ... " Id. §§ 

1.2(g) (emphasis added), 3.6(b). 
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Further, cumulative impacts the Commission must also give equal and 

uniform treatment to all water users. Compact at§ 1.3(e). 

Section 4.1 of the Compact further expands the Commission's power to plan 

and regulate the use of resources through plans and projects, stating that the 

Commission: 

shall have the power to develop, implement and effectuate 
plans and projects for the use of the water of the basin for 
domestic, municipal, agricultural and industrial water 
supply. To this end, without limitation thereto, it may 
provide for, construct, acquire, operate and maintain 
dams, reservoirs and other facilities for utilization of 
surface and ground water resources, and all related 
structures, appurtenances and equipment on the river and 
its tributaries and at such off-river sites as it may find 
appropriate, and may regulate and control the use thereof 

Id.§ 4.1 (emphasis added). Tens of millions ofwaterusers depend on the 

Commission to manage the water resources of the Basin. 

The GAO Review relied on by WLMG confirms that cumulative impacts are 

relevant. The GAO report noted that the DRBC only considered the considered the 

impact of any permit "on the immediate geographic area surrounding the user," but 

"does not have data showing to what extent all approved permits affect water use 

throughout the Delaware River Basin." WLMG Exhibit 29 at p. 33. 
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The Commission is charged with protecting the Delaware River Basin's 

resources from pollution and overuse, and with planning for their use by current 

and future generations. The Commission must maintain water quality and consider 

the public interest when weighing the development or conservation of basin 

resources. These duties allow - and require -the Commission to regulate natural 

gas development activities, both with regard to any individual sites and on a basin

wide basis. 

C. WLMG REWRITES THE DEFINITION OF FACILITY 

WLMG Conveniently ignores the multiple provision of the definition of 

"Facility" definition to suggest that some of its planned activities are construction 

activities that are not "permanent" and therefore, cannot be facilities or projects. 

WLMG's conclusion reads out multiple facets of the definition of facility that 

suggest its breadth. For example, WLMG ignores the facilities include 

"improvements thereof and thereon" and reference to "any and all things and 

appurtenances necessary, useful or convenient" Compact Section 1.2( e ). In 

addition, WLMG gives no weight to the undeniable expansive language, "without 

limiting the generality of the foregoing" and "or to conserve and protect the water 

resources of the basin or any existing or future water supply source, or to facilitate 

any other uses of any of them" 
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WLMG omits any analysis of the phrase "improvements" Long held that 

construction activities are improvements to land. The Compact makes no 

distinction as to permanent or non-permanent nature of any "improvement" nor 

does it employ the more specific term "fixture." An improvement is anything that 

enhances or augments the value or quality of the real property. Improvements are 

commonly understood to include any clearing or draining of land, preparation of 

land for building site, erection of a building, grading of land, resurfacing, preparing 

law for agricultural purposes. 41 Am. Jur. 2d Improvements § 1. A well is an 

improvement to real property. Id, citing Stapleton v. Jack Cushman Drilling & 

Pump Co. Inc., 291 P.3d 418, 421 (Idaho 2012). In the end, WLMG proposes to 

rewrite the definition of facility as follows: 

2343811.1/50897 

( e) "Facility" shall mean any real or personal property, 
v1ithin or without the basin, and improvements thereof or 
thereon, and any and all rights of way, water, water 
rights, plants, struetures, maehinery and equipment, 
aequired, eonstrueted, operated or maintained for the 
beneficial use of water resources or related land uses 
ineluding, without limiting the generality of the 
foregoing, any and all things and appurtenances 
neeessary, useful or eonvenient for the control, 
collection, storage, withdra,,,val, diversion, release, 
treatment, transmission, sale or eirnhange of water; or for 
navigation thereon, or the development and use of 
hydroelectric energy and power, and public recreational 
facilities; or the propagation offish and wildlife;-er-te 
eonserve and protect the water resources of the basin or 
any existing or future water supply source, or to faeilitate 
any other uses of any of them; 
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The full definition of facility makes clear that WLMG's "planned development of 

natural gas" falls squarely within its terms. WLMG's determination to equate 

beneficial use with "public use" rather than as it typically understood, as a general 

legal right to access, such as use in mining, irrigation, house hold use, recreation, is 

wrong. See, e.g., Montana v. Wyoming, 563 U.S. 368 (201 l)(discussing beneficial 

use in the context of western water law); 35 P.S.§ 691.1 (Pennsylvania Clean 

Streams Law, definition of pollution, and listing the equivalent beneficial uses that 

might render water "harmful, detrimental or injurious to public health, safety or 

welfare, or to domestic, commercial, industrial, agricultural, recreational, or 

legitimate other beneficial use"). 

The Third Circuit indicated the ifWLMG's proposed activities involved 

"[ d]eliberative, repetitive use of water," DRBC jurisdiction could be satisfied. 

Wayne II at 530. (identifying that the Court would need to pay "careful attention" 

to determine if hydraulic fracturing could also fall under DRBC jurisdiction due to 

the "[d]eliberative, repetitive use of water,"). WLMG intends deliberative and 

repetitive use of water through equipment and structures for wastewater 

management, and water resource protection, and those equipment and structures 

are facilities under the Compact. 

WLGM suggests that DRN asserts that schools and other commercial 

building are projects or that home shower or water fountains is a deliberative use 
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of water. Deliberative does not mean "casual." Deliberative does not mean 

"incidental." Hydraulic fracturing is water-based at its core. WLMG admits that 

its planned water management structures are an "essential" part of its "planned 

natural gas development activities." Further where WLMG intends to put that 

development differs from toilets and sinks connected to a water fountain, septic 

tank or municipal water supply. 

D. THE COMMISSION HAS NO UNEXPLAINED INCONSISTENCY 

WLMG urges that this Court to reject the Commission's approach to natural 

gas development activities as an "unexplained inconsistency," relying on National 

Cable & Telecommunications As 'n v. Brand X Internet Services., 545 U.S. 967 

(2005) .. The National Cable case applies administrative law. Second, the case 

actually stands for the proposition that if the agency adequately explains the 

reasons for a reversal of policy, "change is not invalidating," Id. Further, the case 

embraces the concept that policies can change as technology develops: "An initial 

agency interpretation is not instantly carved in stone. On the contrary, the agency 

... must consider varying interpretations and the wisdom of its policy on a 

continuing basis," Id at 981- 82 .. 

WLMG urges that this court apply administrative law principles in this 

instance, rejecting the Third Circuit's application of compact caselaw. Doc. 186, 
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n. 2. As discussed in National Cable & Telecommunications, the Chevron analysis 

permits the agency deference, noting that the Court in Chevron "deferred to an 

agency interpretation that was a recent reversal of agency policy." 467 U.S. at 

857-858, 

The U.S. Supreme Court welcomed a "fresh analysis of the problem" by the 

agency, in applied regulations to a new industry that had never been regulated 

before, finding "nothing arbitrary" and "adequate rational justification for the 

Commission's conclusions." Id. 1001-02. 

The legislative history of the Compact, discussed at length in the DRBC's 

Motion for Partial Summary Judgment, reveals that the drafters predicted that such 

"fresh analysis was expected as new developments occur. For example, William 

Miller, the drafter of the Compact, predicted the Commission would have authority 

over then-unknown water resource activities. He described drafting the Compact 

as "writing a constitution," Delaware River Basin Compact: Hearing Before PA S. 

Legislative Comm., 57 (Mar. 28, 1961). WLMG's expert historian Dr. Greenwald 

acknowledged that this demonstrates that "the Compact was aiming to be 

sufficiently broad to address things that might occur many years down the road t at 

you couldn't necessarily anticipate at that time." DRBC Motion Exhibit I, at 

165:13-18, Mar. 3, 2020. 

13 
2343811.1/50897 

tom
Highlight



Case 3:16-cv-00897-RDM Document 192 Filed 06/24/20 Page 16 of 25 

E. THE COURSE OF CONDUCT EVIDENCE IS CLEAR AND 
RELEVANT 

The Commission has repeatedly reviewed pipelines, docks, wharves, 

bridges, and landfills as projects. For example, in 1963, the Commission reviewed 

the application of the Delaware River and Bay Authority for construction of a 

second Delaware Memorial Bridge. Docket D-1963-12, Commission Exhibit, 

Bush Declaration Exhibit 23. The parties' course of performance, or course of 

conduct" under the Compact is highlysignificant' evidenc.e of its understanding of 

the compact's terms." Tarrant, 569 U.S. at 636 (citation omitted); see also, North 

Carolina, 560 U.S. 330, 346 (2010). 

The course of conduct of the Commission includes the Commission's own 

Rules of Practice and Procedure ("RPP"), which explicitly subject natural gas 

development activities to Commission review. Natural gas transmission lines and 

appurtenances are reviewed when "they would pass in, on, under or across an 

existing or proposed reservoir or recreation project area as designated in the 

Comprehensive Plan; [or] such lines would involve significant disturbance of 

ground cover affecting water resources; ... "§§ 401.35(b), (b)(6); 401.35(a)(l2). 

Natural gas pipelines are also subject to review under Id. § 401.35(b)(7). 

The referral and review authority of the Commission reflects the interplay 

between geography, authority and infrastructure. WLMG would have this Court 
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determine that only infrastructure plays a role in determining the Commission's 

authority. The definition of facility explicitly sets forth importance of geography 

to the analysis. To limit the Commission authority to "Projects" as conceived by 

the Army Corps of Engineers in 1961 ignores the value of a single agency to 

address of the water resources of the Basin. The Commission has consistently 

exercised review authority over projects, by virtue of their geography in relation to 

particular locations identified in the Comprehensive Plan. 

WLMG argues that the course of conduct analysis required by the Third 

Circuit is not applicable because neither the Commission nor WLMG is a signatory 

to the Compact, and therefore, the dispute is not between contracting parties. Do . 

186 at n.2. WLMG's reliance on Carchman v. Nash, 473 U.S. 716, 719 (1985) is 

misplaced. Carchman is distinguished from the interstate compact at issue here. 

The Detainer Agreement at issue in Carchman was "not directed at the formation 

of any combination tending to the increase of political power in the states, which 

may encroach upon or interfere" with federal powers. According, the Supreme 

Court held only that the agreement was subject to "federal construction" and not 

state construction, citing Cuyler v. Adams, which specifically examined whether 

the Detainer Agreement .is an interstate compact and holds that a construction of an 

interstate agreement presents a federal question. 449 U.S. 433,438 (1981); New 

Hampshire v. Maine, 426 U.S. 363, 96 S.Ct. 2113, 48 L.Ed.2d 701 (1976) (holding 
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that the "application of the Compact Clause is limited to agreements that are 

'directed to the formation of any combination tending to the increase of the 

political power in the States, which may encroach upon or interfere with the just 

supremacy of the United States.'" Id. at 369 (citations omitted)). 

Accordingly, there is no caselaw supporting WLMG's suggestion that this 

Court should employ generally applicable principles of statutory construction. The 

lack of conflict among the signatories to the Compact does not render course of 

performance evidence, in the form of the types of dockets handled by the 

Commission over the past 35-plus years irrelevant. 

A Senate report on the Compact bill states that under the legislative 

authorizations in effect at the time, the federal government and the states focus on 

functions that were different, interdependent and potentially conflicting 

development, use or control of water resources. S. Rep. No. 87-854, 15-17 (1961). 

"In brief, there is one river, one basin, all water resources are functionally 

interrelated, and each use is dependent upon the other. Therefore, one 

comprehensive plan and one coordinating and integrating agency is essential for 

efficient development and operation." Id. at 17. The DRBC's comprehensive plan 

would provide the framework in which federal, state and private enterprise may 

operate. Id. at 1. In that respect, Section 3.8 of the Compact would serve as a 

screening tool. Id. at 26 ("Section 3 .8 is a screening section which enables the 
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commission to test proposed projects which have a substantial effect on the water 

resources of the basin so that any future projects will conform to the 

comprehensive plan, or at least would not substantially impair or conflict with the 

plan."). 

Lastly, contrary to the assertions of WLMG, the GAO did not state that the 

TRP A is unique among commissions in that it is the only commission to have been 

given broad authority over land use planning and development. Doc 186 at 38. 

The GAO observed that the TRP A has structure and governance that is "generally 

similar" to the Commission and that the TRP A has "greater regulatory 

responsibility and "more extensive land use planning authority than these 

commissions." WLMG Exhibit 30 at 18. 

F. WLMG IS NOT ENTITLED TO PARTIAL SUMMARY JUDGMENT 

WLMG urges this court to sua sponte grant partial summary judgment to 

WLMG. Such a grant would be inappropriate here because WLMG did not file for 

summary judgment, partial or otherwise. Sua sponte grants of summary judgment 

without notice to the parties "is not the preferred method by which to dispose of 

claims." Gibson v. Mayor & Council of City of Wilmington, 355 F.3d 215,224 

(3d Cir. 2004). A district court "runs the risk of unduly prejudicing the parties" and 

creating serious, if unintended consequences." 
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Grants of summary judgment to parties not filing for summary judgment are 

disfavored. Here, WLMG misreads Gibson's limited exception to the notice 

requirement. In Gibson, the Third Circuit affirmed a sua sponte grant of summary 

judgment against the plaintiff on the first day trial, not at the briefing stage. 

Further, any limited exception does hot apply when the party bearing the burden of 

persuasioi:i is the party who did not file for summary judgment. 

It is well established that noncompliance with the notice provisions of the Federal 

Rules deprives a court of the authority to grant summary judgment. See Fed. R. 

Civ. P. 56(£) (permitting a sua sponte grant only "[a]fter giving notice and a 

reasonable time to respond ... "). 

The party bearing the burden of persuasion cannot throw off that burden by 

simply requesting that the court find in its favor. The party filing summary is 

under no obligation to come forward with all of its evidence to obtain summary 

judgment; it merely has to demonstrate that plaintiff could not satisfy the elements 

of its claim .. DL Res., Inc. v. FirstEnergy Sols. Corp., 506 F.3d 209, 224 (3d Cir. 

2007) (vacating and remanding the District Court's sua sponte grant of summary 

judgment, as prejudicial and lacking notice, against the party without the burden of 

persuasion in the proceedings and in favor of a party not filing for summary 

judgment). Forrest v. Parry, 930 F.3d 93, 113 (3d Cir. 2019), cert. denied sub 

nom. City of Camden, New Jersey v. Forrest, 140 S. Ct. 902, (2020) (reversing and 
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remanding for plain error as an error 'jeopardizing the integrity of the 

proceeding." (citing Pennsylvania Environmental Defense Foundation v. Canon-

McMillan School Dist., 152 F.3d 228, 234 (3rd Cir. 1998). 

Here, WLMG has the burden of persuasion in this case. The parties have 

not received notice that the Court is considering a summary judgment motion. 

Accordingly, summary judgment for WLMG is not appropriate. 

III. CONCLUSION 

For the foregoing reasons, and reasons set forth in its Main Brief, DRN 

respectfully requests that this Honorable Court grant the Motion to for Summary 

Judgment. 

Dated: June 24, 2020 
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