
XTO Energy Challenging Unwarranted Criminal Charges  
by Pennsylvania Attorney General

• Evidence proves XTO did not cause the release of produced water.

• Criminal charges are unprecedented, baseless and an abuse of prosecutorial discretion.

• Criminalizing a small recycling spill sends the wrong environmental and legal message.

XTO Did Not Cause the Spill

During an inspection on November 16, 2010, the Pennsylvania Department of Environmental Protection discovered a release  
of produced water from a temporary storage tank used for water recycling operations in Lycoming County.

There is no evidence to suggest that any employee of XTO Energy intentionally caused the spill of produced water on the  
Marquardt site, nor is there any evidence of knowing and intentional or reckless misconduct or negligence by XTO. XTO’s 
operation on the Marquardt site was conducted in accordance with all regulations and industry standards that were in effect  
at the time.

The likely explanation for the release of produced water is that it appears an individual working for the independent contractor 
managing the site moved water from the affected tank to other tanks on site and did not close the valve at the rear of the tank 
once the transfer was complete. When another independent contractor added water to the tank, it emptied out through the  
open valve.

XTO Responded Promptly and Aggressively and in Cooperation with the Commonwealth 

XTO took immediate steps to strengthen its spill prevention measures immediately following the Marquardt water spill. Despite  
not having caused the spill, XTO took full responsibility for the cleanup and contracted environmental consultants to manage  
site cleanup and remediation activities, which included soil and water sampling as well as soil excavation. These samples 
demonstrated that there was very limited immediate environmental impact, and that limited impact has since abated. All requests 
from Department of Environmental Protection for remediation at the site have been accommodated without reservation.

XTO worked quickly and cooperatively with authorities to clean up this small discharge of produced water at the time of release, 
and Department of Environmental Protection concluded in its December 2010 study that “an impact was not documented.”

This Type of Criminal Charge is Unprecedented, and Criminalizing Recycling Accidents  
Sends the Wrong Message 

This case does not warrant criminal prosecution. None of the factors that typically lead to a criminal case are present: the incident 
appears to have been caused by an act of simple negligence by an independent contractor and the environmental damage was 
minimal and promptly remediated, XTO has been cooperative with regulators at all stages, and without admitting liability, XTO has 
already reached an appropriate civil resolution of the matter with federal authorities.

The criminal charges filed by the Attorney General are unprecedented and an abuse of prosecutorial discretion. Criminalizing a  
small recycling spill sends the wrong message to an industry that has been asked by regulators, policymakers, and environmental 
organizations to increase its water recycling efforts in natural gas development and minimize the use of underground disposal.

Charging XTO under these circumstances could discourage good environmental practices, such as recycling. The action tells oil 
and gas operators that investing in and building infrastructure to recycle produced water exposes them to the risk of significant  
legal and financial penalties should a small, accidental release occur.

Settlement with the U.S. Environmental Protection Agency and Department of Justice

The Department of Justice conducted a full investigation for more than a year and concluded that criminal charges were not 
warranted. Without admission of liability, XTO has agreed with the Environmental Protection Agency and Department of Justice 
on reasonable civil penalties and preventative steps to avoid future accidents of this type. 

The fine imposed was $100,000. XTO has also largely implemented the containment strategy described in the consent decree  
as part of ongoing development within the region over the previous 18 months.

XTO Will Challenge the Attorney General’s Charges

Criminal prosecution will adversely affect XTO’s negotiations to bring about a civil resolution to this matter and negatively impact  
our efforts to build a constructive relationship with state regulators. A conviction under such unwarranted and baseless 
circumstances could have a disproportionate impact on XTO’s ability to secure future permits required for XTO to continue 
operating in the Commonwealth. 

Considering the circumstances of the spill, XTO is compelled to challenge the charges in the courts.


