Judicial Campaign Finance:

Can the Independence, Integrity, and Impartiality
of the Judiciary Survive
Unlimited Stealth PAC Expenditures
in Judicial Elections?
By Tim Cullen
On December 3, 2010, the late Chief Justice Jim Hannah and Justice Robert L. Brown presented their concerns to the Arkansas Bar
Association Board of Governors about judicial campaigns in neighboring states. “Millions of dollars were being spent in races for state
supreme court positions, and the television advertisements being run were pernicious, poisonous, and outright falsehoods. Though this
malady had not yet affected Arkansas, we believed that it was only a matter of time before the torrent of money and toxic ads inundated
our state.”1
Fast-forward to 2014. The justices’ concerns were prescient. Even The New York Times editorial page took note:
Judicial elections have always been a bad idea. The special-interest money unleashed by recent Supreme Court rulings has made them
even worse, greatly increasing the influence of political-action committees and supposedly independent groups financed by corporations, unions and other interests with issues before the courts.
*****
Similarly, the election on Tuesday for an open Supreme Court seat in Arkansas has been polluted by the involvement of the Law
Enforcement Alliance of America, a sketchy out-of-state group that has had ties to the National Rifle Association. 2
The Times editorial made reference to Citizens United v. Federal Election Commission.3 In that case, a nonprofit corporation sued the
Federal Election Commission to establish the right to produce and publicize a film about a presidential candidate within 30 days of a primary. The FEC initially prevailed. In 78 pages of plurality opinion, the Supreme Court partially reversed, holding that the federal statute4
barring independent corporate expenditures for electioneering communications violated the First Amendment.
The continuing debate over Citizens United illustrates the tension between the First Amendment protection for political speech (expressed
by unlimited money from corporations and associations) versus efforts to preserve the independence, integrity, and impartiality that is unique
and essential to the judiciary.
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“The continuing debate over Citizens United illustrates
the tension between the First Amendment protection for
political speech (expressed by unlimited money from
corporations and associations) versus efforts to preserve
the independence, integrity, and impartiality that is unique
and essential to the judiciary.“

In another very recent case touching on
money in politics, Williams-Yulee v. Florida
Bar,5 the Supreme Court went the other
way, affirming the discipline of a judicial
candidate for violation of a state’s rules on
campaign fundraising for a judicial election.
The majority in Williams-Yulee held that
a rule prohibiting judicial candidates from
personally soliciting campaign funds met the
strict scrutiny standard based on the state’s
compelling interest in protecting the integrity of the judiciary. Chief Justice Roberts’
majority opinion summarized:
Judges are not politicians, even when
they come to the bench by way of the
ballot. And a State’s decision to elect
its judiciary does not compel it to treat
judicial candidates like campaigners
for political office. A State may assure
its people that judges will apply the
law without fear or favor – and without having personally asked anyone
for money.6
Another bulwark of judicial impartiality is the notion that a biased judge must
recuse. One year prior to Citizens United,
the Supreme Court took up that issue in
Caperton v. AT Massey Coal Company.7 The
story in Caperton is so compelling, it could
be a work of fiction.8 The decision syllabus
summarized the facts:
After a West Virginia jury found
respondents, a coal company and its
affiliates (hereinafter Massey), liable
for fraudulent misrepresentation, concealment, and tortious interference
with existing contractual relations
and awarded petitioners (hereinafter
Caperton) $50 million in damages,
West Virginia held its 2004 judicial
elections. Knowing the State Supreme
Court of Appeals would consider the
appeal, Don Blankenship, Massey’s
chairman and principal officer, supported Brent Benjamin rather than
the incumbent justice seeking reelection. His $3 million in contributions exceeded the total amount
spent by all other Benjamin supporters and by Benjamin’s own committee. Benjamin won by fewer than
50,000 votes. Before Massey filed its
appeal, Caperton moved to disqualify
now-Justice Benjamin under the Due

Process Clause and the State’s Code
of Judicial Conduct, based on the
conflict caused by Blankenship’s campaign involvement. Justice Benjamin
denied the motion, indicating that
he found nothing showing bias for
or against any litigant. The court
then reversed the $50 million verdict.
During the rehearing process, Justice
Benjamin refused twice more to recuse
himself, and the court once again
reversed the jury verdict. Four months
later, Justice Benjamin filed a concurring opinion, defending the court’s
opinion and his recusal decision.9
The Supreme Court reversed, holding that
due process required Justice Benjamin’s recusal under these facts.
So any attempt to address the concerns
articulated by Chief Justice Hannah and
Justice Brown about the torrent of money
and toxic ads in Arkansas judicial races must
be squared with Citizens United, Caperton,
and Williams-Yulee.10
The Internal Revenue Code
Many PACs (political action committees)
are referred to as “527” groups. This comes
from 28 U.S.C. § 527 which defines the
characteristics of such organizations and their
tax status. 527 groups are tax-exempt organizations established to influence elections.
There are no limits on contributions to 527s.
527s must make periodic public reports of
their contributions and expenditures. A 527
group called “And for the Sake of Kids” was
the conduit for $2.5 million in contributions
to benefit Justice Benjamin in Caperton.
501(c) groups are also tax exempt nonprofit organizations.11 The groups pay no tax
on donations made to the group; however, in
the case of 501(c)(4) groups, funds used for
advocating for a particular candidate are subject to gift tax and income tax. Donations are
not tax deductible as charitable contributions,
but may be deductible as business expenses.
One of the key features of a 501(c)(4) is that
it does not have to disclose its donors. The
Law Enforcement Alliance of America is such
a group, and has refused to disclose their
sources of funding. 501(c) groups spent over
$600 million in the 2014 election.12
Caperton, Campaign Finance, and Due
Process Right to Recusal
But consider what the outcome might

have been if Don Blankenship (CEO of
Massey Coal) used a different strategy to
support Justice Benjamin. What if he wrote
his $3 million check to a perfectly legal
entity known as a 501(c)(4,) like the Law
Enforcement Alliance of America (LEAA)
instead of the 527 group “And for the Sake
of Kids?” Under current law, both 501(c)(4)
groups and 527 groups may accept unlimited contributions from individuals, corporations, or other associations. A 527 group
(like “And for the Sake of Kids”) must file
periodic reports of contributions and expenditures. But a 501(c)(4) like the LEAA may
participate in political campaigns, but is
not required to publicly disclose its donors.
Under current law, such groups may participate in the political process by producing and
funding polling, direct mail, television and
radio ads on particular “issues” and may even
directly support candidates so long as they do
not coordinate their effort with the candidate.
So Blankenship could have accomplished
the same goal—spending $3 million to elect
his preferred candidate, Brent Benjamin. But
he could have achieved this goal in secrecy.
The 501(c)(4) could have wrapped Benjamin
in the American flag and run endless television
commercials about his lifelong dedication to
West Virginia while simultaneously smearing
his opponent with ads depicting shadowy
criminals and ominous voice-overs claiming
Benjamin’s opponent was soft on child predators. And then when Benjamin was elected
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and the Caperton case was on review by the
West Virginia Supreme Court, there would
be no basis to seek his recusal. The Capertons
of the world might have their suspicions, but
any proof of Blankenship’s involvement in
the election would be scrupulously and legally
hidden from the public view.
The 2014 Arkansas Supreme Court Race
The Caperton story bears some similarities
to what happened in Arkansas in 2014, albeit
on a different scale, and with an ending that is
yet to be written. Here are the facts:
Judge Robin Wynne, a four-year incumbent on the Arkansas Court of Appeals,
announced his candidacy for position 2 on the
Arkansas Supreme Court. Position 2 would
be an open seat upon the announced retirement of Justice Donald Corbin. Wynne created a campaign committee, filed appropriate
reports, and commenced campaigning.
Tim Cullen (the author) announced that he
would also run for position 2.
Based on final campaign reports, Wynne
spent a total of $99,295.00 on his campaign.
Cullen spent $164,932.13 in total campaign funds.
Together, the Wynne and Cullen campaigns spent a total of $264,227.13 on the
statewide race.
In contrast, the LEAA spent at least
$317,280 on the race—more than the combined total both candidates spent. Comparing
apples to apples, the LEAA spent 10 times
what Cullen spent on television buys
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($317,280 compared to $31,750) and more
than 30 times what Wynne spent on television
buys ($317,280 compared to $11,470).13
The LEAA ran two ads—one was a positive
ad featuring Judge Wynne and extolling his
record of keeping criminals in jail. The other
was a negative ad accusing Cullen of being
soft on sexual predators. The source of the
funds that paid for the LEAA ads is unknown
because the LEAA refuses to disclose the identity of its donors.14
The negative LEAA ad was widely criticized.
Factcheck.org, a watchdog project for political advertising sponsored by the Annenberg
Public Policy Center at the University of
Pennsylvania, reviewed the ad and the Cullen
response, concluding:
[T]he LEAA attack ad is beyond the
pale. It comes at the 11th hour and
distorts the record in a blatant appeal
to fear and emotion. It is funded by
special interests, but we don’t know
the real intent of those behind the ad,
because the group does not have to disclose its donors. This kind of attack has
become all too common in races for
the legislative and executive branches
of government, but it is incompatible
with the code of judicial conduct and
has no place in judicial races.15
In fairness, the same Factcheck.org article
criticized Cullen for linking the LEAA ad to
Wynne, pointing out that the Wynne campaign denied any knowledge or involvement
with the purchase or subject matter of the
LEAA commercials.
Wynne won the election, carrying 40 of 75
counties, and winning the total popular vote
by a 52/48 margin. Wynne received 159,688
votes to Cullen’s 147,381.
Like Caperton, the third party (LEAA) spent
far more than the candidates themselves. In
Caperton, Don Blankenship’s involvement
was transparent, and his interest was apparent. But in the Arkansas example, the donor
or donors behind the LEAA expenditure are
unknown, and their interest in the outcome
of the race is unknowable.
Reform
Justice Brown chaired a task force to address
reforms in judicial elections in Arkansas.
Among the suggested reforms were a publiclyfinanced voter guide, a pledge by candi-

dates to abide by the letter and spirit of the
Judicial Code of Conduct, establishing a rapid
response team to respond immediately to false
advertisements, moving the runoff for judicial
elections to July, public financing of judicial
campaigns, limits on campaign contributions,
and recusal of judges receiving significant
contributions from litigants or their lawyers.
To date, none of the reforms suggested by the
task force have been implemented.16 Further,
these suggestions do not directly address the
unique problems with stealth PAC money in
judicial campaigns.
Absent some reform addressed to stealth
money in judicial races, involvement by
501(c)(4) groups in judicial elections will further undermine the independence, integrity,
and impartiality of the judiciary in at least
three ways.
First, there is the undeniable impact of
money on a campaign. Money is what fuels
the message by paying for all of a campaign’s
tools—professional consultants, polling,
direct mail, and radio and television production and air time. In Arkansas judicial races,
money is scarce. By comparison, in the recent
race for United States Senate in Arkansas, the
candidates and various interest groups spent
over $52 million.17 So a relatively modest
expenditure in a judicial race is a much more
economical way of advancing a 501(c)(4)’s
agenda.
Second, the involvement of 501(c)(4)
groups in judicial campaigns defeats transparency. All the money a judicial campaign raises
and spends must be publicly disclosed. Any
donor over $50 must be publicly disclosed.
Stealth PACs avoid any financial disclosure.
They have no obligation to ever disclose either
their donors or their expenditures.18 This creates a legal way to avoid transparency, and
denies litigants before the court the data to
exercise their due process right to seek recusal
of a judge on an objective standard of bias, as
announced in Caperton.
Finally, the issue-based attack ads funded
by 501(c)(4) groups in judicial races undermine the impartiality of courts. A judge’s
only duty is to uphold the law and the
Constitution. That duty is paramount, even
in the face of intense political pressure on the
hot-button issues of the day. Allowing outside
partisan interest groups to hijack judicial campaigns and make them about any particular
public-policy issue suggests a fundamental
misunderstanding of the proper role of the

judiciary in our Constitutional republic.
Reforms could be as simple as requiring any
group who seeks to meddle in judicial elections to disclose the identity of their donors
in the same manner that candidates must
disclose their donors. Without this disclosure,
the recusal standards announced in Caperton
become meaningless.
Judicial candidates should renounce the
involvement of any proxy groups in judicial
campaigns. A judge should insist that he
alone speaks for his campaign, and should
be very wary of any proxy group that seeks
to use his campaign to further their political
agenda. This is addressed in Rule 4.1(B)
which requires a candidate to take reasonable
measures to ensure third parties do not undertake prohibited activities. Comment 8 to Rule
4.1 currently states: “when an independent
third party has made unwarranted attacks on
a candidate’s opponent, the candidate may
disavow the attacks, and request the third
party to cease and desist.” The “may” in this
comment should be upgraded to “shall.”
Finally, the bar, the press, and the public
should demand to know who is behind the
curtain directing stealth expenditures in judicial campaigns, and ask what they seek to gain
from their involvement in judicial races.
Why Does It Matter
The founding fathers knew that the judiciary was the most fragile of the three branches
of government. It does not have the appropriation power that the legislature enjoys, or
the police powers of the executive branch.
Alexander Hamilton said it more eloquently,
writing under the pseudonym of Publius in
Federalist #78:
Whoever attentively considers the
different departments of power must
perceive, that, in a government in
which they are separated from each
other, the judiciary, from the nature
of its functions, will always be the least
dangerous to the political rights of the
Constitution; because it will be least
in a capacity to annoy or injure them.
The Executive not only dispenses the
honors, but holds the sword of the
community. The legislature not only
commands the purse, but prescribes
the rules by which the duties and rights
of every citizen are to be regulated. The
judiciary, on the contrary, has no influ-

ence over either the sword or the purse;
no direction either of the strength or of
the wealth of the society; and can take
no active resolution whatever. It may
truly be said to have neither FORCE
nor WILL, but merely judgment; and
must ultimately depend upon the aid
of the executive arm even for the efficacy of its judgments.19
Echoing Alexander Hamilton, Senator
Lindsey Graham more recently said:
The judiciary is the most fragile
branch of government. They have no
army. All they have is the force of
the Constitution, the respect of the
other branches of government, and
hopefully the support of the American
people. The one thing we don’t want
to lose in this country is an independent judiciary. We are putting the men
and women willing to serve in these
jobs through hell.20
The foundation of modern judicial ethics
seems to recognize the fragile state of the judiciary, and the importance of the public’s confidence in the courts’ legitimacy. As Canon 1
familiarly states: “A judge shall uphold and
promote the independence, integrity, and
impartiality of the judiciary, and shall avoid
impropriety and the appearance of impropriety.”
To preserve the very legitimacy of the judiciary, judicial candidates must stand firm and
vocal in the essential premise that law is not
politics by another name. Candidates must
forcefully and universally reject the idea that
voters should elect them based on their political point of view. Candidates must do much
more to educate the public that a judge’s role
is to decide cases based on the facts, the law,
and the Constitution. A judge is not a policymaker, and must not be beholden to any
interest group, political party, political action
committee (whether it be a 527 or 501(c)
(4)), or to any individual. And if a friendship
or business relationship or an intense political conviction fairly clouds a judge’s human
judgment, then he must disclose that fact and
honor a litigant’s due process right to a fair
and impartial tribunal by recusing.
There is no doubt this is a tough sell, especially to non-lawyers. The public has been
inundated with political discourse that is
much simpler. The political-industrial com-

plex21 polls the most basic issues and condenses them into the most compelling and
emotional sound-bites to win votes for their
candidate. Truth or accuracy rarely gets in the
way of a campaign talking point. But judicial
races must be different.
If Arkansas continues to elect judges, judicial candidates and lawyers must do much
more to help the electorate decode the messages. Tough on crime sounds good, until you
realize that point of view, taken to its extreme,
argues for trampling many of our most important liberties. Surely “fair” is more important
in a judge than “tough.” Anyone who stands
for election to a judicial post must be prepared
to defend why judicial elections are different
from all other elections, and must not simply
ride whatever political tide is rising.
Alternatively, the evidence that the system
of electing Justices is broken beyond repair is
compelling. Consider the influence of anonymous money that dwarfs the actual campaign
budgets, the fact that most direct contributions to judicial campaigns come from two
prominent bundlers—both who have frequent business before the court, the Maggio
debacle, the stunning recusal letters from
Chief Justice Hannah and Justice Danielson
in the same-sex marriage case, the disturbing
number of 4-3 decisions with vitriolic dissents, and the fact that most Supreme Court
races have been uncontested. It is tempting to
give up on elections entirely. The alternative is
a process where potential Justices are nominated based on merit by a broad-based panel of
diverse constituencies, and then appointed by
the governor. This is no panacea. Even judges
(and justices) in the federal system are accused
of political motivations. But perhaps such a
reform would counter-balance the destructive
political forces that seem intent on corrupting
Arkansas’ judicial system.
Appointing justices is not a perfect solution. But absent the political will by lawyers
to stand up for the unique role of an elected
judiciary, I believe our system is so wounded
right now that we should try something rather
than doing nothing to “uphold and promote
the independence, integrity, and impartiality
of the judiciary, and . . . avoid impropriety
and the appearance of impropriety.”22
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