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TO: Abby Conroy, Land Use Administrator 

Town of Salisbury Inland Wetlands and Watercourses Commission 

 

DATE:  July 21, 2022 

RE: Legal questions arising from the submission of an intervention petition by Michael 

Klemens re-2022-IW-064D 47 Dimond Road, Lakeville, the request for determination 

before the Salisbury Inland Wetlands and Watercourses Commission 

 

 

You have provided me with a copy of Klemens’ intervention petition dated July 11, 2022 

in the above-referenced request for determination of exemption. I have reviewed the intervention 

petition and applicable case law and provide (1) the following legal opinion and (2) offer 

guidance on processing of a request for exemption.  

  

  Conclusion: In short,  a request for exemption is not a proceeding in which the agency 

“approves conduct” and thus, consistent with Connecticut Supreme Court case law, the 

intervention into such proceeding is not authorized. If in the agency’s determination, any of the 

proposed activities associated with the request for determination of exemption do not fall within 

the scope of Connecticut General Statutes (C.G.S.) § 22a-40(a)(1)/Regulation of the Salisbury 

Inland Wetlands and Watercourses Commission (regulation) § 4.1.a and are “regulated 

activities,” those activities would be subject to the requirement for a permit.  Intervention is 

authorized in such permit application proceedings because the agency is approving conduct. 

 

Environmental intervention pursuant to C.G.S. § 22a-19 is applicable in proceedings when the 

agency is “approving conduct.” 

 

     Pursuant to C. G. S. § 22a-19 (a)(1) of the Connecticut Environmental Protection Act, a 

person:  

 

may intervene as a party on the filing of a verified pleading 

asserting that the proceeding or action for judicial review involves 

conduct which has, or which is reasonably likely to have, the effect 

of unreasonably polluting, impairing or destroying the public trust 

in the air, water or other natural resources of the state. 
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Further,  section 22a-19 (b) instructs the agency that “no conduct shall be authorized or 

approved which does, or is reasonably likely to, have such effect . . .” (Emphasis added.)   

 

Our Supreme Court has ruled that an environmental intervenor in a zone change 

proceeding did not have standing to raise in an appeal to the superior court on the zone change, 

issues of environmental harm to the natural resources of the state that would “result from the 

plaintiff’s [applicant’s] conduct in actually developing the property, not from the zone change.” 

Pond View, LLC v. Planning & Zoning Commission, 288 Conn. 143, 161 (2008).  The intervenor 

in Pond View was directed to the application process which involves approval of conduct.   

 

The proper forum for such challenges is their appeal from the 

commission’s decision granting the plaintiff’s special exception 

permit or, more specifically, approving the site plan. It is this 

application that actually involves the ‘conduct’ by the plaintiff—

i.e., the construction of a shopping center—that might lead to 

adverse environmental impacts that standing pursuant to § 22a-19 

is meant to guard against.  

 

(Emphasis added.)  Pond View, LLC v. Planning & Zoning Commission, 288 Conn. 143, 161 

(2008). 

 

In a request for declaratory ruling the agency is determining whether it has jurisdiction over 

the proposed activities.  The possible outcomes are:  

 

1) The agency rules that some or all of the activities are exempt; it has no jurisdiction over 

those activities because they fall within the statutory/regulatory exemption; no 

environmental issues are considered; no conduct is approved by the agency. 

2) The agency rules that some or all of the activities are not exempt, i.e., they do not fall 

within the exemption; prior to undertaking those activities the petitioner must apply for 

and receive a permit from the agency; no environmental issues are considered during the 

declaratory ruling proceeding but will be considered once the permit application has been 

filed; conduct will be approved/approved with conditions or denied at the conclusion of 

the permit application process. 

 

Thus, the agency does not consider environmental impact in determining whether proposed 

activities fall within the statutory exemption.  The agency is determining it has no jurisdiction. 

Accordingly, the agency is not authorized to consider environmental harm alleged by a person 

pursuant to the environmental intervention statute, because the agency has determined it has no 

jurisdiction.  If and when the agency determines it has jurisdiction over the activities and those 

activities require a permit, can an environmental intervenor present its proof on the allegations of 

environmental harm. 
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Guidance on exemptions/requests for declaratory rulings 

 

The state legislature has already determined that certain categories of activities are 

exempt from  regulation under the Inland Wetlands and Watercourses Act regardless of their 

environmental impact.  It is the agency’s responsibility, not the court’s nor a landowner’s, in the 

first instance to determine if the proposed activities for which the declaratory ruling is sought fall 

within the exemption.  Cannata v. Dept. of Environmental Protection, 215 Conn. 616, 629 

(1990).   

 

 The Salisbury Inland Wetlands and Watercourses Commission implements the wetlands 

statute by carrying out its duties assigned by statute. 

 

‘Administrative agencies ... are tribunals of limited jurisdiction and their 

jurisdiction is dependent entirely upon ... the statutes vesting them with 

power and they cannot confer jurisdiction upon themselves.... We have 

recognized that [i]t is clear that an administrative body must act strictly 

within its statutory authority, within constitutional limitations and in 

a lawful manner.... It cannot modify, abridge or otherwise change the 

statutory provisions ... under which it acquires authority unless the 

statutes expressly grant it that power.’ (Internal quotation marks omitted.) 

Celentano v. Rocque, 282 Conn. 645, 654, 923 A.2d 709 (2007). 

 

(Emphasis added.) Tilcon Connecticut, Inc. v. Commissioner of Environmental 

Protection, 317 Conn. 628, 648, 119 A.3d 1158, 1170 (2015).   

 

The Inland Wetlands and Watercourses Act (“Act”) sets out certain uses of land which 

are exempt from the requirements of the Act.  Section 22a-40 (a) (1) of the General Statutes 

contains the applicable agricultural exemption which regulation § 4.1.a mirrors: 

 

Sec. 22a-40. Permitted operations and uses. (a) The following operations and uses 

shall be permitted in wetlands and watercourses, as of right:  (1) Grazing, 

farming, nurseries, gardening and harvesting of crops and farm ponds of three 

acres or less essential to the farming operation, and activities conducted by, or 

under the authority of, the Department of Environmental Protection for the 

purposes of wetland or watercourse restoration or enhancement or mosquito 

control. The provisions of this subdivision shall not be construed to include 

road construction or the erection of buildings not directly related to the 

farming operation, relocation of watercourses with continual flow, filling or 

reclamation of wetlands or watercourses with continual flow, clear cutting of 

timber except for the expansion of agricultural crop land, the mining of top soil, 

peat, sand, gravel or similar material from wetlands or watercourses for the 

purposes of sale; 

 

(Emphases added.)  An activity which falls within the “permitted uses” of § 22a-40 or municipal 

regulation § 4.1a, is by definition not a “regulated activity:” 



July 21, 2022 

Page 4 of 6 

 

 

4 

 

 

Sec. 22a-38.  Definitions.  As used in sections 22a-36 to 22a-45a, inclusive: 

. . . 

 (13) "Regulated activity" means any operation within or use of a wetland or 

watercourse involving removal or deposition of material, or any obstruction, 

construction, alteration or pollution, of such wetlands or watercourses, but shall 

not include the specified activities in section 22a-40; 

 

(Emphasis added.)  General Statutes § 22a-38 (13); regulation § 2.1 (definition of “regulated 

activity”).  The wetlands statute does not define “farming.”  In the absence of a definition within 

the wetlands act, the provisions of general application apply.  In General Statutes § 1-1 (q) the 

legislature defined farming: 

 

 (q) Except as otherwise specifically defined, the words "agriculture" and 

"farming" shall include cultivation of the soil, dairying, forestry, raising or 

harvesting any agricultural or horticultural commodity, including the raising, 

shearing, feeding, caring for, training and management of livestock, including 

horses, bees, poultry, fur-bearing animals and wildlife, and the raising or 

harvesting of oysters, clams, mussels, other molluscan shellfish or fish; the 

operation, management, conservation, improvement or maintenance of a farm and 

its buildings, tools and equipment, or salvaging timber or cleared land of brush or 

other debris left by a storm, as an incident to such farming operations; the 

production or harvesting of maple syrup or maple sugar, or any agricultural 

commodity, including lumber, as an incident to ordinary farming operations or the 

harvesting of mushrooms, the hatching of poultry, or the construction, operation 

or maintenance of ditches, canals, reservoirs or waterways used exclusively for 

farming purposes; handling, planting, drying, packing, packaging, processing, 

freezing, grading, storing or delivering to storage or to market, or to a carrier for 

transportation to market, or for direct sale any agricultural or horticultural 

commodity as an incident to ordinary farming operations, or, in the case of fruits 

and vegetables, as an incident to the preparation of such fruits or vegetables for 

market or for direct sale. The term "farm" includes farm buildings, and accessory 

buildings thereto, nurseries, orchards, ranges, greenhouses, hoophouses and other 

temporary structures or other structures used primarily for the raising and, as an 

incident to ordinary farming operations, the sale of agricultural or horticultural 

commodities. The term "aquaculture" means the farming of the waters of the state 

and tidal wetlands and the production of protein food, including fish, oysters, 

clams, mussels and other molluscan shellfish, on leased, franchised and public 

underwater farm lands. Nothing herein shall restrict the power of a local zoning 

authority under chapter 124. 

 

(Emphases added.)  The statutory definitions set forth in General Statutes § 1-1 (q) are 

controlling unless the term in question is otherwise specifically defined in a statute.  Johnson v. 

Board of Tax Review, 160 Conn. 71, 75 (1970) (“To search for a definition beyond that in § 1-1 

would require us to ignore the specific direction that ‘agriculture’ and ‘farming’ shall be defined 
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as stated therein.  To do so would be improper.  Thus, we must apply the definitions prescribed 

by the legislature in § 1-1.”) 

 

 The agency’s task is to determine if all of the petitioner’s proposed activities fall within 

“forestry.”  Also to be determined is whether any proposed road/access to the activities is 

temporary or permanent and whether it is, as stated in the wetlands act’s exemption, directly 

related to the forestry application.  If it is not directly related, it will not satisfy the language of 

the exemption and is a regulated activity requiring a permit.  At a state DEEP conference on 

forestry in the past decade an informal survey of the towns present in the audience was 

conducted.  About half of the towns deemed the temporary roads for forestry proposals to fall 

within the exemption, while the other half deemed those access roads “regulated activities” and 

required a permit application.  There is no case law resolving this issue. 

 

 For permanent roads the Connecticut Supreme Court has issued two rulings, though it is 

difficult to reconcile them with each other.  In the first case, Taylor v. Conservation Commission, 

the Court ruled that the farming exemption “does not permit the filling of wetlands for the 

purpose of road construction, regardless of the road’s relation to the farming operation, because 

the statute clearly provides for the regulation of activities that require wetlands to be filled.”  

Indian Spring Land Company v. Inland Wetlands and Watercourses Agency, 322 Conn. 1, 19 

(2016).  In the Taylor case the proposed access road was to be made of gravel.  In the Indian 

Spring case, the Court held that the farming exemption:  

 

provides that road construction directly related to a farming 

operation is excluded from the regulatory oversight of municipal 

wetlands agencies, unless the manner of that construction 

implicates some other matter within the scope of that oversight, as 

in Taylor. Accordingly, the agency had no jurisdiction to attach 

special conditions to the plaintiff’s gravel access road into the 

northeast compartment, as the road was to be constructed solely for 

the purpose of transporting equipment onto the property to 

complete forestry work. 

 

Indian Spring Land Company v. Inland Wetlands and Watercourses Agency, 322 Conn. 1, 19 

(2016).  In Indian Spring the access road would be constructed with gravel as well as a concrete 

bridge spanning wetlands.  Both included gravel access roads with different outcomes. The later 

case (Indian Spring) explicitly affirmed the earlier case (Taylor).  Maybe the gravel access road 

in Indian Spring would not be placed in wetlands.  If that was the case, it would have been a 

critical fact for the decision to have included. 

 

 Once the agency has found activities to be exempt, a person is free to conduct exempted 

activities without a permit.  Wilkinson v. Inland Wetlands and Watercourses Commission, 24 

Conn. App. 163, 168 (1991).  No conditions may be imposed on the activities because the 

determination is an acknowledgement that the proposed activities fall within the exemption and 

outside of the agency’s jurisdiction. 
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 Thus, the focus of the agency is on the proposed activities and whether they fall within 

the exemption.  If the exemption applies, the agency has no jurisdiction over the activities.  If 

some but not all of the activities do not fall within the exemption, then those activities are 

regulated activities for which a wetlands permit is required.  Until the agency has ruled that any 

of the proposed activities are regulated activities, it is premature for the agency to inquire into 

the impact on the wetlands or watercourses.  Only when the agency has jurisdiction over an 

activity and the petitioner has filed an application for a permit, because it is a regulated activity, 

is the agency authorized to apply the environmental factors for consideration. 

 

 Please contact me for any further clarifications. 

 

 


