
 
 

Memo to: Salisbury Inland Wetlands and Watercourses Commission 

From: Abby Conroy, Land Use Administrator 

Date: July 25, 2022 

Subject: Agricultural Exemptions 

In accordance with Statute, the regulations of the Salisbury Inland Wetlands and Watercourses 

Commission identify that the following operations and uses shall be permitted in inland wetlands and 

watercourses, as of right: 

4.1.a. grazing, farming, nurseries, gardening and harvesting of crops and farm ponds of three acres or 

less essential to the farming operation, and activities conducted by, or under the authority of, the 

Department of Environmental Protection for the purposes of wetland or watercourse restoration or 

enhancement or mosquito control. The provisions of this subdivision shall not be construed to include 

road construction or the erection of buildings not directly related to the farming operation, relocation of 

watercourses with continual flow, filling or reclamation of wetlands or watercourses with continual 

flow, clear cutting of timber except for the expansion of agricultural crop land, the mining of top soil, 

peat, sand, gravel or similar material from wetlands or watercourses for the purposes of sale; 

 

In the 2021 publication for the Connecticut Bar Association Land Use Law Conference, Author, 

Attorney Michael A. Zizka clarifies that: 

“The Connecticut Supreme Court held that the exemption does not permit, as of right, the 

filling of wetlands to construct roads, irrespective of whether the roads are directly related to a 

farming operation. Taylor v. Conservation Commission, 302 Conn. 60 (2011) …  

 

In contrast, in a 2016 decision, Indian Spring Land Co. v. Inland Wetlands & Watercourses Agency, 322 

Conn. 1 (2016) the Court Concluded that: 

“The plain language of § 22a–40 (a)(1) provides that road construction directly related to a farming 

operation is excluded from the regulatory oversight of municipal wetlands agencies, unless the manner 

of that construction implicates some other matter within the scope of that oversight, as in Taylor.”  

 

Zizka continues: 

 

“In contrast, the Appellate Court has held that the phrase "with continual flow," as used in 

the broader phrase "filling or reclamation of wetlands or watercourses with continual flow," 

applies solely to watercourses. Red 11, LLC v. Conservation Commission, 117 Conn. App. 630, cert. 

denied, 294 Conn. 918 {2009). … The Appellate Court also held, in Red 11, that a landowner is entitled 

to the exemption for "farm ponds of three acres or less" only if he or she first proves that the proposed 

farm pond is "essential to the farming operation," as set forth in CGS § 22a-40(a)(1).” 
 



 
 

The burden on the applicant, when requesting a declaratory ruling under 4.1, is to demonstrate that their 

activity meets the pertinent language. The required documentation for such a request is typically less 

detailed than that required for an application for regulated activity. For example, a survey or wetlands 

delineation does not necessarily need to be submitted. 

 

Pertinent questions to the agricultural exemption (4.1.a.) might include: 

 

Is the proposed activity a timber harvest by a Forester licensed in the State of CT? ☐  Yes  ☐  No 

If yes, please provide the "notification of timber harvest form" 

 

Is the proposed activity being conducted by or under the authority of the DEEP for the purposes of 

wetland or watercourse restoration or enhancement or mosquito control? ☐  Yes  ☐  No 

If yes, please provide documentation from the DEEP. 

 

Is the proposed activity directly related to the farming operation (grazing, farming, nurseries, gardening 

and harvesting of crops)? ☐  Yes  ☐  No 

Please explain how? 

 

Does the proposal include a pond of three acres or less essential to the farming operation?  

☐  Yes  ☐  No 

How large is the pond? How is it essential to the farming operation? 

 
Does the proposal include road construction or the erection of buildings not directly related to the 

farming operation? ☐  Yes  ☐  No 

If no, please explain how the road/building is directly related to the farming operation.  

 

Does the proposal include relocation of watercourses with continual flow, filling or reclamation of 

wetlands or watercourses with continual flow? ☐  Yes  ☐  No 

If no, please demonstrate how the proposal will not result in relocation, filling, or reclamation of 

wetlands or watercourses with continual flow. 

 

Does the proposal include clear cutting of timber? ☐  Yes  ☐  No 

If yes, is the clear cutting for the expansion of agricultural crop land? ☐  Yes  ☐  No 

 

Does the proposal include mining of top soil, peat, sand, gravel or similar material from wetlands or 

watercourses for the purposes of sale? ☐  Yes  ☐  No 
 


