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SEEKING 20/20 CLARITY AMIDST COVID CHAOS SERIES 1 TRAINING

On June 5, 2020, Allison Wright presented a training on seeking 20/20 clarity amidst COVID 
Chaos.  The presenta*on can be found here and material can be found here.  The  training was 
done for Black Hawk College Business Training Center and Great River Human Resources 
Association.  The first part focused on

1. What do businesses need to be doing?

2. What do businesses need to plan for?

3. What's happening in Illinois and Iowa?

4. How does each state's current COVID position impact daily business decisions?

5. What are the CDC guidelines and OSHA standards?

6. What are the Entry protocols?

7. What are Remote work arrangements? and 

8. What are Employees self-reporting protocols?

The materials are invaluable to understanding what the crisis means to employers and their 
employees.  
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ILLINOIS IS MAKING ANOTHER RUN ON AMENDING WORKERS’ COMPENSATION – 
WORKERS’ COMPENSATION OMNIBUS BILL (HOUSE BILL 2455) 

Illinois took a second attempt to amend workers compensation as it relates to
COVID-19. The law creates a rebuttable presumption for a first-responder or an essential
worker who contracted COVID-19 while they were on the job. It also creates a rebuttable
presumption for any firefighter or police officer who dies because of having contracted
COVID-19 on the job between March 9, 2020 and Dec. 31, 2020.

Contraction of COVID-19 is evidenced by either (1) a confirmed positive laboratory test or (2) a
confirmed diagnosis of COVID-19 by a medical professional. To determine when a firefighter or
a police officer contracted COVID-19, the date of contraction is the date that they were
diagnosed with COVID-19 or were unable to work because of symptoms from COVID-19,
whichever came first.

Employers, however, have a few options for rebutting their employee’s claims. They can either
demonstrate that their workplace had been following up-to-date public health guidelines prior to
their employee’s contraction, or that their employee had been away from the workplace for a
period of 14 days prior to their injury claim.

Employers would not be charged for unemployment benefits given to their employee(s)
between March 15, 2020 and Dec. 31, 2020 due to COVID-19.

Furthermore, the law ensures that Illinois still qualifies for federal relief by extending
unemployment benefits, waives a one-week unemployment insurance waiting period, and
expands liability to non-instructional education employees who work in some capacity for an
educational institution or an educational service agency.

The Senate’s final vote on the bill was 50-4 on May 21, 2020 and the House’s 113-2 on May 22,
2020. This bill became effective on June 5, 2020. 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THE SUPREME COURT OF THE UNITED STATES EXTENDS ANTI-DISCRIMINATION 
PROTECTIONS TO. TRANSGENDER AND HOMOSEXUAL EMPLOYEES

On June 15, 2020, the Supreme Court of the United States (the “Supreme Court”) issued a
landmark ruling in Bostock v. Clayton County, Georgia, which included three consolidated with
similar claims of employment discrimination. In summary, the Supreme Court ruled that
employers cannot discriminate against a employees on the basis of transgender identity or
homosexuality. This new ruling expands existing federal protections to a larger class of
employees, creating significant exposure for employers who do not ensure that their workplaces
have appropriate antidiscrimination measures in place.

The Bostock Ruling

Title VII of the Civil Rights Act of 1964 (“Title VII”) prevents employers from failing or
refusing to hire, terminating, or otherwise discriminating against any individual on the basis of
the individual’s race, color, religion, sex, or national origin. 42 U.S.C. 2000e-2(a)(1). The issue
before the Supreme Court in Bostock was whether sex-based employment discrimination, as
prohibited by Title VII, encompasses discrimination based on an employee’s transgender 
identity or homosexuality.

Associate Justice Neil M. Gorsuch, one of President Trump’s appointed justices, wrote the
majority opinion of the Court. Justice Gorsuch was joined by Chief Justice John G. Roberts Jr.
and fellow Associate Justices Stephen G. Breyer, Ruth Bader Ginsburg, Kagan and Sonia
Sotomayor in a 6-3 majority vote declaring that Title VII’s designation of “sex” as a protected
trait extends broadly beyond the narrow biological designations of “male” and “female.” In
reaching its decision, the Court paid particular attention to the ordinary meaning of the term
“sex” in 1964 (the year when Title VII was enacted) and whether the 1964 Congress’s exclusion
of homosexual and transgender individuals from Title VII was intentional or simply
uncontemplated. The Court ultimately found that the traits at issue (transgender identity and
homosexuality) were ultimately and intrinsically dependent on sex and were thus included in the
broad meaning of Title VII. In his opinion, Gorsuch wrote:

In our time, few pieces of federal legislation rank in significance with the Civil Rights
Act of 1964. There, in Title VII, Congress outlawed discrimination in the workplace on
the basis of race, color, religion, sex, or national origin. Today, we must decide whether
an employer can fire someone simply for being homosexual or transgender. The answer
is clear. An employer who fires an individual for being homosexual or transgender fires
that person for traits or actions it would not have questioned in members of a different
sex. Sex plays a necessary and undisguisable role in the decision; exactly what Title VII
forbids.

Although the Court’s ruling in Bostock expands Title VII protections considerably, Justice
Gorsuch closes the opinion in stating that the prohibitions on discrimination are not absolute,
especially when an employer’s religious liberty is at issue. Religious institutions may be able to
circumvent Title VII’s antidiscrimination protections in employment relationships with
ministers. Employers may also raise a defense under the Religious Freedom Restoration Act of
1993 in claiming that compliance with Title VII’s antidiscrimination provisions would
substantially burden the employer’s free exercise of religion.
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The Bostock Cases

The three cases in Bostock were all concerned with the broader notion of sex-based
discrimination. Two cases, Bostock and Altitude Express Inc. v. Zarda, involved termination
from employment on the basis of homosexuality and the third case, R.G. & G.R. Harris Funeral
Homes Inc. v. Equal Employment Opportunity Commission involved termination from
employment on the basis of transgender identity.

Bostock concerns the termination of Gerald Bostock from his position as a child welfare services
coordinator in Clayton County, Georgia. Bostock started working for Clayton County in 2003
and received numerous accolades and positive performance evaluations for his work. In 2013,
Bostock attended a meeting at which his supervisor was present. At that meeting, an individual
belittled Bostock for his sexual orientation and his participation in a gay softball league. Not long
thereafter, Clayton County terminated Bostock, citing “conduct unbecoming of its employees.”

Altitude Express is another case involving termination on the basis of homosexuality. The
plaintiff, Donald Zarda, was a sky-diving instructor at Altitude Express in 2010. When doing
jumps with female clients, Zarda would inform them of his sexual orientation to attenuate any
fears they might have in being strapped to him (a man) for their jump. On one occasion, after
Zarda had made the jump with a certain female client, she alleged that Zarda had touched her
sexually and was using his sexual orientation as a cover-up. Zarda was then terminated from 
his employment with Altitude Express.

R.G. & G.R. Harris Funeral Homes Inc is distinct from the other two consolidated cases in that
the discrimination claim was based on an employee’s transgender identity. Aimee Stephens had
worked for R.G. & G.R. Harris Funeral Homes, Inc. for six years and had presented as a man
(her assigned sex at birth) for the majority of her employment but had made the decision to
undergo gender reassignment surgery. Stephens then informed her employer of her 
transgender status and that she would be presenting herself as female in the workplace. Not 
long after Stephens informed her employer of her transgender identity, she was terminated. 
Stephens then filed a complaint with the Equal Employment Opportunity Commission on the 
basis of sex discrimination.

Ultimately, the Supreme Court found that the employees in all three cases had been subjected 
to unlawful sex discrimination by their employers in violation of Title VII of the Civil Rights Act
of 1964.

Considerations for Employers

As a reminder, the Bostock ruling applies to employers who are subject to Title VII of the Civil
Rights Act of 1964. To be covered by Title VII, an employer must have fifteen (15) or more
employees for each working day in each of twenty (20) or more calendar weeks in the current or
preceding calendar year. Labor unions, employment agencies, and local, state, and municipal
governments are also subject to Title VII.

The Bostock cases create significant precedent for future claims of unlawful discrimination in
employment. Employers must take notice of these enhanced protections for homosexual and
transgender employees and consider whether their own policies adequately address these new
federal protections.
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Although the Bostock cases all focus on discriminatory termination of homosexual and
transgender employees, the Supreme Court’s ruling extends to all antidiscrimination protections
under Title VII. These protections prohibit a covered employer from engaging in a broad array of
discriminatory actions on the basis of an individual’s protected status under Title VII.

An employer cannot use an employee’s or applicant’s protected status as a basis for failing or
refusing to hire, terminating, or otherwise to discriminating against the individual with respect to
compensation, terms, conditions, or privileges of employment. Title VII also prohibits workplace
harassment on the basis of an employee’s protected status, which now includes homosexuality
and transgender status.

Employers should review their antidiscrimination and antiharassment policies and ensure that
such policies are amended to reflect the expanded protections under Title VII. 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BACK TO WORK: NEW DEPARTMENT OF LABOR REGULATIONS EXPAND THE 
FLUCTUATING WORKWEEK OVERTIME RULE

On May 20, 2020, the United States Department of Labor (the “DOL”) issued a new final rule 
providing employers greater flexibility to use the fluctuating workweek method of calculating 
overtime pay for salaried, nonexempt workers whose hours vary from week to week. With this 
method, an employee who is entitled to overtime pay receives a fixed weekly salary, which is 
divided by the number of hours the employee actually worked in the week to determine the 
week's base hourly rate. The employee will then receive an additional 0.5 times their base rate 
for each hour worked beyond 40 in the workweek. See 29 CFR 778.114. 

Prior to the new rule, there was confusion surrounding whether employers could use this 
method to calculate overtime pay for employees who receive bonuses and other incentive-
based pay. The new regulations provide clarity that employers may pay bonuses, premium 
payments or other additional pay, such as commissions and hazard pay, to employees without 
jeopardizing the fluctuating workweek method of compensation. This is intended to provide 
employers greater flexibility to promote health and safety in the workplace and budget for labor 
costs and still offer a nonexempt employee the consistency of a salary in combination with other 
pay, particularly incentive pay. 

The new rule will become effective on July 20, 2020.

The Fluctuating Workweek Method (29 CFR 778.114)

Under the Fair Labor Standards Act (“FLSA”), the fluctuating workweek method is an alternative 
to the regular method of calculating overtime pay, where employees earn an hourly wage and 
receive 1.5 times their regular rate of pay for overtime hours.  

Under the fluctuating workweek method, employees’ hours must actually fluctuate week-to-
week, and they must receive a fixed salary regardless of whether they work less than their 
regularly scheduled hours. There must also be a clear understanding between the employer 
and employee about how they are paid and employees must still be compensated at a rate not 
less than the applicable minimum wage rate for every hour worked each week. These eligibility 
criteria did not change with the new rule. 

If an employee paid under the fluctuating workweek method works more than forty hours in any 
given week, the employee is entitled to overtime pay of one-half (50%) of their regular rate of 
pay for those overtime hours. An employer must divide the number of hours worked in the 
applicable workweek by the weekly salary amount to determine the regular rate of pay for 
purposes of overtime calculation. Because the employees in question have fluctuating hours, 
the regular rate of pay will not be consistent from week-to-week. 

Clarification Under New Final Rule

The new final rule is intended to provide employers with a clearer understanding of how to 
correctly apply the fluctuating workweek method. 
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First, the employee’s salary must not be dependent on hours worked. Both the employer and 
employee must understand that the fixed salary serves as compensation for all hours 
worked within a workweek. If the salary varies along with the employee’s fluctuating hours, 
then the employer must not use the fluctuating workweek method, as it only applies to fixed 
salaries.

The DOL has clarified that there is no requirement that the employee’s work hours fluctuate 
below forty hours per week: the fluctuating workweek method is appropriate even when only 
the employee’s overtime hours fluctuate from week-to-week. The key factor for determining 
applicability for the fluctuating workweek method is that the nonexempt, salaried employee’s 
hours vary from week-to-week.

The new final rule notes that employers are prohibited from using the fluctuating workweek 
method while taking deductions from the employee’s weekly salary for full days not 
worked. In its final rule, the DOL states that such a practice is inconsistent with the statutory 
requirement that an employee be paid a full, “fixed” salary for any week in which he or she 
performs any work, regardless of whether the employee takes a full day off from work within that 
week. 

Employers who use the fluctuating workweek method for certain employees are not prohibited 
from taking occasional disciplinary deductions from that employee’s salary for willful 
absences or tardiness or for infractions of major work rules, so long as the deductions do not cut 
into the applicable minimum wage or overtime wage requirements. 

The DOL also addressed the potential issue that may arise when an employee’s fixed salary, 
when divided by the number of hours worked, equates to an amount that is less than the 
applicable minimum wage. This situation may occur in weeks where the employee works an 
unusually high number of hours. In such situations, the final rule states that the employer must 
make an additional payment to bring the employee’s fixed salary up to the applicable 
minimum wage if the employer is calculating the employee’s overtime pay under the 
fluctuating workweek method. If an employer fails to supplement the employee’s pay in such 
situations, then it will not satisfy the FLSA requirement that the fixed salary be sufficient to 
compensate the employee for all hours worked at a rate not less than the applicable minimum 
wage. 

The final rule states that payments to the employee in addition to the fixed salary, such as 
bonuses, premiums, hazard pay, and other additional pay under the fluctuating workweek 
method will not change the half-time rate for overtime hours worked in a given week. 
Additionally, the DOL states that commissions are compatible with the fluctuating workweek 
method. 

Those additional payments must be included in the employee’s “regular rate of pay” calculation. 
The DOL elaborates that this calculation is appropriate because employees will have already 
received the payment due to them for all hours worked, so the employer only needs to provide 
half-time (50% of the regular rate of pay) compensation for overtime hours in order to be 
compliant with the FLSA. 

This practice does not violate the FLSA’s prohibition on fluctuating salaries for purposes of the 
fluctuating workweek method because additional pay is supplemental to the fixed salary. So 
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long as the salary is consistent from week-to-week, then additional payments are appropriate 
under the fluctuating workweek method.  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IDHR RELEASES MODEL SEXUAL HARASSMENT PREVENTION TRAINING FOR 
EMPLOYERS

In 2019, the Illinois legislature passed the Workplace Transparency Act (the “WTA”), which 
amended portions of the Illinois Human Rights Act (the “IHRA”) and created a new requirement 
for employers with employees in Illinois (“Illinois employers”) to implement annual sexual 
harassment prevention training. This requirement extends to any employer who employs at 
least one employee in Illinois, regardless of whether the employer is based in Illinois. 
The WTA became effective on January 1, 2020 and requires that all Illinois employers 
facilitate a sexual harassment prevention training for all of their employees by December 
31, 2020. Illinois employers must continue to facilitate sexual harassment prevention training on 
an annual basis thereafter. 

The employees who must receive sexual harassment training include full-time, part-time, and 
short-term employees, as well as interns. Illinois employers are not required to provide 
sexual harassment training to independent contractors; however, it is recommended that they 
receive sexual harassment training if they will be performing work on-site and/or interacting with 
employees.

On April 28, 2020, the Illinois Department of Human Rights (the “IDHR”) released a model 
“Sexual Harassment Prevention Training” presentation in accordance with the WTA. The IDHR 
presentation covers the minimum requirements, which employers must address in their own 
sexual harassment prevention trainings in order to be compliant with Illinois law. Employers may 
use the IDHR training presentation or may also develop their own training and materials, so long 
as they are compliant with the WTA and IHRA. The following information must be included 
in an Illinois employer’s sexual harassment prevention training:

1. explanation of sexual harassment consistent with the IHRA;

2. examples of conduct that constitutes unlawful sexual harassment;

3. summary of relevant federal and State statutory provisions concerning sexual 
harassment, including remedies available to victims of sexual harassment; and

4. summary of responsibilities of employers in the prevention, investigation, and 
corrective measures of sexual harassment.

An employer should also keep track of the employees that have completed the annual sexual 
harassment prevention training. A certification of completion is included in the IDHR model 
presentation as well as at the end of this article. 

Employers should keep in mind that the IDHR model Sexual Harassment Prevention Training 
presentation is meant to illustrate the minimum requirements that an employer’s own training 
must include in order to satisfy legal requirements under the IHRA. It does not provide for active 
participation by employees nor does it account for unanticipated questions that may arise during 
a training. 

An employer’s responsibility for sexual harassment prevention in the workplace does not begin 
and end with providing a training: employers face significant exposure to liability for sexual 
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harassment in the workplace. It is vital that a sexual harassment prevention training cover 
more than just the bare minimum of statutory requirements. Participants in the training must not 
merely view the information; they also need to understand it.
 
The attorneys at Pappas Wright, P.C. are available to provide sexual harassment prevention 
trainings for employers who meet and exceed the new IHRA requirements added by the WTA. 
Our trainings utilize hypothetical scenarios and active participation to ensure that employees 
and supervisors have a robust understanding of sexual harassment in the workplace. We are 
prepared to answer questions which may come up throughout the training to ensure that training 
attendees walk away with a better understanding of sexual harassment in the workplace. 
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