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Introduction

 What is a vested right?

 Why do we have vested rights? 

 What is a nonconforming use? 
A nonconforming structure? 
A nonconforming lot?

COURSE 
OBJECTIVES

By the end of this course, you will
be able to answer the following:

What should you 
be leaving the 

room with today?



Introduction

 What  does the Zoning Act say 
about vested rights and the 
various ways that vesting 
occurs?

 Can nonconforming uses be 
changed and still retain their 
protection from new zoning 
regulations? What about 
nonconforming structures or 
lots?

 What is the Powers Test?

COURSE 
OBJECTIVES

What should you 
be leaving the 

room with today?



Introduction

 How have judicial decisions 
shaped the way provisions of 
the Zoning Act are interpreted 
and applied today?

 How do the legal protections for 
vested rights affect the work of 
the Zoning Board of Appeals? 
Planning Board?

 What can cause the termination 
of a vested right?

COURSE 
OBJECTIVES

What should you 
be leaving the 

room with today?



Introduction
OVERVIEW

What is a vested right?

➢ A right to use land for a particular structure or use that 
would be prohibited by the adoption of a new zoning 
provision. 

➢ Concept is rooted in the due process clauses of the 
following documents:

Massachusetts 
Constitution

• Article 10 

• Adopted in 1780

U.S. Constitution

• Fifth Amendment: 1791

• Fourteenth Amendment: 1869
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Chapter 40A 
Vested Rights: 
An Overview
HIGHLIGHTS

• Most statutory vested rights set

forth in G.L. c. 40A are found in

this section, which:

➢ Is notoriously disputed.

➢ Is dense and difficult to parse.

➢ Has been reviewed numerous

times by the courts.

Section 6 of the Zoning Act



Chapter 40A 
Vested Rights: 
An Overview
HIGHLIGHTS

Categories of Vested Rights

Permanent Vested 
Rights

Temporary Vested 
Rights ("Freezes")

Automatic Vested 
Rights

Vested Rights Requiring 
Governmental Action

vs.

vs.



Chapter 40A 
Vested Rights: 
An Overview
HIGHLIGHTS

Other Introductory Points

• Local zoning provisions may (and 
frequently do) provide more generous 
“vested” rights than the rights provided 
for under G.L.c.40A.

• The landowner bears the burden of 
proving eligibility for protection under a 
vested right.
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Chapter 40A 
Vested Rights

Nonconforming structures lawfully in 
existence and/or nonconforming uses 
lawfully begun before the first public 
notice of the planning board’s hearing 
on a zoning provision that would render 
the structure or use noncompliant may to 
continue to exist and are not required to 
conform to the new zoning provision.

G.L.c.40A, §6, ¶1, first sentence:

Nonconforming Uses or Structures
Prior to Public Hearing Notice

BREAKDOWN



Chapter 40A 
Vested Rights: The benefits conferred under a special permit 

or building permit issued before the first 
public notice of the planning board’s 
hearing on a zoning provision that would 
render the structure or use authorized under 
the permit noncompliant are protected as a 
vested right, provided that the use or 
construction authorized under the permit 
begins within 12 months after its issuance.   

G.L.c.40A, §6, ¶1, first sentence and ¶2: 

Special Permit or Building Permit
Prior to Public Hearing Notice

BREAKDOWN



Chapter 40A 
Vested Rights

Lawfully nonconforming single and two-
family structures may be altered, 
reconstructed, extended, or structurally 
changed, so long as it would not result in 
an increase in the nonconforming nature 
of the structure.  

G.L.c.40A, §6, ¶1, first sentence, 
second “except” clause: 

Single- or Two- Family Modifications

BREAKDOWN



If the modification would not 
increase the nonconforming 

nature of the structure . . .

The permitting authority must 
make a determination affirming 
that the modification would not 

increase the nonconforming nature 
of the structure. 

The building permit must be issued 
as-of-right. 

If the modification would
increase the nonconforming 

nature of the structure . . .

Proposal must undergo further scrutiny 
(under G.L. c.40A, §6, ¶1, second 

sentence) to determine whether the 
modification proposal would be 

“substantially more detrimental to the 
neighborhood.” 

If not "substantially more detrimental to 
the neighborhood," it is entitled to relief.

If "substantially more detrimental," the 
relief will be denied.



Chapter 40A 
Vested Rights
BREAKDOWN

Sample Zoning Provision

3. The provisions above shall not apply to the alteration, enlargement, 
structural change or reconstruction (collectively referred to herein as 
“alterations”) of a legally existing, nonconforming single or two family 
structure in the following circumstances:
a. The proposed alterations do not increase the maximum height of the pre-
existing structure; and
b. The proposed alterations comply with setback requirements, or, if they 
do not comply, the proposed alterations do not result in a decrease in the 
distance between any lot line and the nearest point of the structure.
For the purpose of this Zoning By-law, alterations meeting the criteria set 
forth in this sub-section C.3 shall not be deemed to increase the 
nonconforming nature of the structure, and are allowable as a matter of right. 
Upon determination of the Building Commissioner that this sub-section C.3 is 
complied with, the Building Commissioner may issue a building permit for the 
alterations. This provision does not preclude the Zoning Board of Appeals from 
determining that other alterations, extensions or reconstruction to a legally 
existing, nonconforming single or two family home do not increase the 
nonconforming nature of the structure.



Chapter 40A 
Vested Rights: Pre-existing nonconforming structures or 

uses may be extended or altered, provided 
that no such extension or alteration shall be 
permitted unless there is a finding . . . that 
such change, extension or alteration shall 
not be substantially more detrimental
than the existing nonconforming use to the 
neighborhood. 

G.L.c.40A, §6, ¶1, second sentence: 

Extension or Alteration of Nonconforming 
Uses or Structures

BREAKDOWN



IF
• There is an increase in the nonconforming nature of a 

single or two family dwelling, OR
• A modification is proposed to a structure or use other 

than a single or two-family dwelling AND
• No new nonconformity is created (which would require 

variance relief), 

THEN
• The issue is whether the proposed modification would 

be “substantially more detrimental to the 
neighborhood.” This can be determined by simple 
finding or by special permit, depending on the local 
zoning provision.

“Section 6 Finding”



CPTC 19

1.  Single or Two-Family

• Does not increase or intensify 

nonconformity

• Allowed by right after permit 

granting authority determination

2. Not a Single or Two-Family

• Extension complies with all 

zoning requirements

• §6 Finding required

Section 6 finding



CPTC 20

1. Single or Two-Family

• Intensifies nonconformity

• Permitted with §6 Finding

2. Not a Single or Two-Family

• Extension does not conform to zoning 

by-law

• Allowed by §6 finding only if permitted 

by local zoning by-law; otherwise, §6 

finding and variance needed 



CPTC 21

1. Single or Two-Family 

Extension A

• Intensifies nonconformity

• Permitted with §6 Finding

Extension B

• Creates new nonconformity

• Requires §6 Finding and a Variance

2. Not a Single or Two-Family  

Extension A

• Intensifies nonconformity

• If allowed by local zoning, §6 finding; otherwise, 

variance also required

Extension B

• Creates new nonconformity

• Requires §6 finding and a Variance



“Substantially More Detrimental”

Zoning provisions should provide detailed provisions as to what expansions or 
structural changes the city or town believes will constitute a “substantially more 
detrimental” structure to the neighborhood.  

Examples to Include

Explicit Standards Limitations on expansions or structural

changes (maximum increases in height,

width, bulk or floor area ratio)

Implicit Standards Detailed qualitative language to assist the

board in determining what constitutes

“substantially more detrimental to the

neighborhood.”



Chapter 40A 
Vested Rights
BREAKDOWN

Separate Lot Protection

Protection is provided for separately owned building lots in 
existence prior to newly-adopted zoning that rendered the 
lots nonconforming due to increases in lot area, 
frontage, width, yard, or depth requirements, provided 
that the lot:

➢ Has at least 5,000 square feet and 50 feet of frontage.
➢ Is used for a single- or two-family use.
➢ Conformed to then-existing requirements when legally 

created.
➢ Has been separately owned from any adjoining land at 

the time the more restrictive zoning requirement took 
effect.

Lot Protection



Chapter 40A 
Vested Rights
BREAKDOWN

Common Lot Protection

Protects no more than three adjoining building lots from 
increases in lot area, frontage, width, yard, or depth 
requirements to a lot for single or two-family use, provided 
that the lot:

➢ Is shown on a plan recorded or endorsed before the effective 
date of the increased zoning requirement.

➢ Has at least 7,500 square feet of area and 75 feet of frontage. 
➢ Complied with applicable zoning requirements when 

recorded or endorsed and with requirements in effect as of 
January 1, 1976.

➢ Was commonly owned with any adjoining land at the time of 
the effective date of the increased zoning requirement.

Lot Protection



Chapter 40A 
Vested Rights
BREAKDOWN

Subdivision Process Freeze

The land shown on a subdivision plan submitted to 
the planning board, if certain submission criteria are 
satisfied, shall be governed by the zoning in effect 
at the time of first submission of the plan for the 
duration of the time while the plan (or an amended 
plan) is being processed under the Subdivision 
Control Law. 

Freezes

G.L.c.40A, §6, ¶5



Chapter 40A 
Vested Rights
BREAKDOWN

Subdivision Plan Freeze

The land shown on an approved subdivision plan, if 
certain submission criteria are satisfied, shall be 
governed by the zoning in effect at the time of first 
submission of the plan for an 8-year period from 
the date of endorsement of the approval on the 
subdivision plan. 

Freezes

G.L.c.40A, §5



Chapter 40A 
Vested Rights
BREAKDOWN

ANR Plan Use Freeze

The use of land shown on an ANR Plan, if certain 
submission criteria are satisfied, shall be governed by 
the zoning in effect at the time of submission of the plan 
for a 3-year period from the date of endorsement that 
approval is not required.  

Freezes

G.L.c.40A, §6, ¶6



The filing of subdivision or ANR plans also provides
certain protections from amendments to:

• Board of health regulations (G.L. c.111, §127P)

• Subdivision regulations (G.L. c.41, §81Q)

Chapter 40A 
Vested Rights
BREAKDOWN

Additional Subdivision Plan Protections

Freezes



Chapter 40A 
Vested Rights
BREAKDOWN

Six-Year Enforcement Limit

A structure or use undertaken in 
accordance with an original building 
permit, despite the fact that the 
structure or use did not conform to 
zoning, is protected from zoning 
enforcement, provided that 6 years 
elapse from the date the zoning 
violation began and a zoning 
enforcement action is not duly 
undertaken and noticed during the 
six-year period.  

G.L.c.40A, §7, ¶2



Chapter 40A 
Vested Rights

Ten-Year Enforcement Limit

A structure erected in violation of 
zoning that is in existence for at 
least 10 years without a zoning 
enforcement action being duly 
undertaken and noticed within the 
ten-year period shall thereafter be 
deemed a legally non-conforming 
structure under G.L.c.40A, §6 and any 
local zoning provision that regulates 
non-conforming structures.   

BREAKDOWN

G.L.c.40A, §7, ¶3



Termination of Vested Rights
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Termination of 
Vested Rights
CHANGE OF 
NONCONFORMING 
USE 

If a lawfully nonconforming use is 
“changed” or “substantially extended,” 
it will lose its protected nonconforming 
status unless there is a local zoning 
provision that allows it to take place.

Change of Nonconforming Use



Termination of 
Vested Rights
CHANGE OF 
NONCONFORMING  
STRUCTURE

Reconstruction, extension or 
structural change to a structure begun 
after the first notice of hearing for:

• a substantially different purpose, or 
• for the same purpose in a 

substantially different manner, or
• for the same purpose to a 

substantially greater extent,

will not be protected under Section 6, 
but local zoning provisions may allow 
it.   

Nonconforming Structures



Vested Rights for Nonconforming Uses or Structures

Local governments can prohibit the expansion or change of preexisting 
nonconforming uses and structures (subject to certain protections 

afforded by the statute to single and two family homes.)

Where local zoning allows for expansion or 
change of preexisting nonconforming uses 

or structures, the expansion or change 
must comply with current zoning 

requirements.

If local zoning allows for expansion or change, 
the newly expanded structure or changed use 

must be subjected to the test requiring that 
the expansion or change not be substantially 

more detrimental than the existing 
nonconforming use or structure to the 

neighborhood. 



The first question must be answered in the affirmative, the second and third questions 
in the negative, for the change to the nonconforming use to be valid.

(3) Is the current use 
different in kind in its 

effect upon the 
neighborhood? 

(1) Does the use 
reflect the nature and 

purpose of the 
nonconforming use 
prevailing when the 
zoning took effect? 

(2) Is there a 
difference in the 

quality or character 
and/or degree, of the 

resulting use? 

The Powers Test

MUST BE 
“YES”

MUST BE 
“NO”

MUST BE 
“NO”



The Powers Test: Question 1 

Does the use reflect the nature 
and purpose of the 

nonconforming use prevailing 
when the zoning took effect? 



Is there a difference in the 
quality or character and/or 

degree, of the resulting use?  

The Powers Test: Question 2 



Is the current use different in 
kind in its effect upon the 

neighborhood? 

The Powers Test: Question 3 



Termination of 
Vested Rights
“THE MERGER 
DOCTRINE”

The “Merger Doctrine” describes the forced 
merging of separate lots that occurs when 
separately owned adjoining nonconforming 
lots are transferred to common ownership. 

Merging of Nonconforming Lots 
Transferred to Common Ownership



Termination of 
Vested Rights
“THE MERGER 
DOCTRINE”

Seltzer v. BOA of Orleans, 24 Mass. App. 733, 736 (1987)
Nonconforming, adjacent parcels that come into common 
ownership normally are treated as a single lot for zoning 
purposes, to minimize dimensional nonconformities. 

Merging of Nonconforming Lots 
Transferred to Common Ownership



Termination of 
Vested Rights
“THE MERGER 
DOCTRINE”

Asack v. BOA of Westwood, 47 Mass. App. Ct. 733 (1999)
A property owner is barred “from availing himself of a 
nonconforming exemption unless he includes his adjacent 
land in order to minimize the nonconformity.”

Merging of Nonconforming Lots 
Transferred to Common Ownership



Termination of 
Vested Rights
“THE MERGER 
DOCTRINE”

Marinelli v. BOA of Appeals of Stoughton, 440 Mass. 
255, 261 (2003)
“Adjacent lots held separately at the time the zoning 
change made them nonconforming, but [that were] 
subsequently acquired and held in common ownership, 
are not grandfathered as separate lots under §6.” 

Merging of Nonconforming Lots 
Transferred to Common Ownership



What 
constitutes an 
adjoining lot?

Two lots which come together only at a point are 
not adjoining lots for the purposes of the 

separate lot protection.

Sturges v. Chilmark, 380 
Mass. 246 (1980)

Two lots which adjoin each other for 
approximately 13 feet are considered adjoining 

lots.

Clark v. Zoning Board of 
Appeals of Nahant, 338 

Mass. 473 (1959) 

A road is a substantial physical barrier which, for 
practical purposes, prevents use of the two parts 

of the property as a unit. Therefore, lots 
separated by a road are not considered 

contiguous. 

Dowling v. board of 
Health of Chilmark, 28 

Mass. App. Ct. 547 
(1990)

There is no merger where a body of water 
separates the lots.

Heavy v. Board of 
Appeals of Chatham, 58 

Mass. App. Ct. 401 (2003)

Definition of “Adjoining” 



Termination of 
Vested Rights
NON-USE AND 
ABANDONMENT OF 
NONCONFORMING 
USES AND 
STRUCTURES

• Protected nonconforming status may be 
lost through non-use and/or voluntary 
abandonment.

• “A zoning ordinance or by-law may 
define and regulate nonconforming uses 
and structures abandoned or not used 
for a period of two years or more.”

• Municipalities must include this 
language in the local zoning for it to be 
enforceable. 

Non-Use or Abandonment: Chapter 40A, § 6, ¶3  



A
B

A
N

D
O

N
M

E
N

T

Intentional, e.g., by writing a letter describing intent to abandon a
nonconforming right.

This can also be achieved through G.L. c. 40A, § 6, ¶9, which states in part,
"The record owner of the land shall have the right, at any time, by an
instrument duly recorded in the registry of deeds for the district in which
the land lies, to waive the provisions of this section, in which case the
ordinance or by-law then or thereafter in effect shall apply."

N
O

N
U

S
E

The reasons for nonuse are irrelevant; any nonuse of a use or structure
for two years (or longer depending on local zoning) is considered nonuse
and results in a loss of protection.

40A, § 6, ¶3 

The statute and resulting case law create two independent and alternative ways
nonconforming protection may be lost:
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Questions?



Additional 
Resources
STATUTES

Exemptions: G.L. c.40A, §6

Statute of Limitations: G.L. c.40A, § 7, ¶2-3 

Referenced Statutes



Additional 
Resources
FURTHER SUPPORT

Citizen Planner Training Collaborative
www.masscptc.org

Department of Housing and Community Development
www.mass.gov/hed/economic/eohed/dhcd/

Mass Planners List Serve
http://masscptc.org/mailman/listinfo/massplanners_masscptc.org

American Planning Association-Massachusetts Chapter
www.APA-MA.org

Mass. Association of Planning Directors 
www.massplanning.org



Thank You!

www.masscptc.org


