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IV. The Court should deny or stay consideration of OED’s motion for summary judgment 
on Petitioner’s third claim because OED has not yet produced discovery relevant to that 
claim. 20 
 

INTRODUCTION 

 Petitioners filed this lawsuit in July 2020 because they had been waiting months for final 

decisions on their claims for unemployment benefits. Five months later, tens of thousands of 

Oregonians are still waiting for emergency wage replacement during a public health and 

economic crisis. When people wait months for unemployment benefits, they miss car payments 

and face utility shutoffs; they don’t have enough to eat; they pay rent with credit cards or miss 

rent payments altogether. The longer delays persist, the more the consequences compound and 

the harder it is to recover even when payment finally shows up. Delays of this magnitude are not 

inevitable. They are the result of the Oregon Employment Department’s (“OED”)1 past and 

present policy choices.  

 The undisputed facts show that tens of thousands of people are waiting for 

unemployment benefits decisions, that those delays last for months, and that Oregonians are 

suffering as a result. OED admits that it cannot predict when these delays will end. And although 

it is clear from the summary judgment record that the primary source of delay is that there are 

not enough adjudicators, OED nevertheless does not plan to hire more.  

The parties’ filings are voluminous, but whether Petitioners are entitled to summary 

judgment on their first and second claims boils down to two key questions. First, do the 

undisputed facts show that OED is taking an unreasonably long time to make final decisions on 

                                                 
1 Respondents in this lawsuit are the Oregon Employment Department and David 

Gerstenfeld, referred to collectively in this brief as OED.  
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claims for unemployment benefits? And second, does this Court have the power to provide 

meaningful relief for the tens of thousands of class members desperately awaiting decisions?  

The answer to both questions is yes. By any standard, months-long delays are simply not 

the “prompt” decisions required by ORS 657.267 and federal law, and this court unquestionably 

has power to order the agency to act faster to remedy such delays. Accordingly, as to Petitioners’ 

first two claims, this Court should grant Petitioners’ motion for summary judgment, deny 

Respondents’ cross-motion,2 and enter a limited judgment in Petitioners’ favor. In addition, 

because discovery is ongoing on Petitioners’ third claim for relief, this Court should deny 

Respondents’ cross-motion for summary judgment on that claim as well. 

POINTS AND AUTHORITIES 

I. Petitioners are entitled to summary judgment on their first and second claims for 
relief because tens of thousands of Oregonians are waiting an unreasonably long 
time for unemployment benefits decisions and it is within OED’s power to make 
decisions more quickly. 
 
In order to adjudicate the parties’ cross-motions for summary judgment on Petitioners’ 

first and second claims for relief, the Court must first decide whether, taking into account all 

relevant circumstances, it is reasonable for tens of thousands of Oregonians to wait many months 

for unemployment benefit decisions.  

OED has either explicitly agreed with, or failed to challenge, key facts set forth in 

Petitioners’ moving brief. It has also made numerous admissions of fact in its cross-motion. The 

following undisputed material facts show that the delays class members are suffering are 

                                                 
2 This brief is a combined reply in support of Petitioners’ motion for summary judgment 

and response in opposition to Respondents’ cross-motion for summary judgment. With respect to 
their opposition to the cross-motion, Petitioners incorporate their motion for summary judgment, 
and all supporting declarations and exhibits, in their entirety.   
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unreasonable as a matter of law.   

 A large number of Oregonians—many tens of thousands—are waiting 
to receive a decision from OED.   
 

 OED has not articulated the exact number of Oregonians waiting for either a payment or 

a formal denial they can appeal, but it is clear that they number in at least the tens of thousands. 

As of November 13, 2020, 88,404 people were still awaiting decisions to pay or deny at least one 

week of benefits. (Combined Opposition to Petitioners’ Motion for Summary Judgment [and] 

Cross-Motion for Summary Judgment (“Cross-MSJ”) 19:23). Those 88,404 people will require 

some form of adjudication by OED, meaning that OED must resolve an issue of eligibility that 

arose after initial monetary eligibility for benefits was approved. (Englander Decl, Ex. 4 (OED 

Dep.) 15:2-12). Separate from that huge number of people waiting for adjudication, OED 

references an additional 58,226 applications for PUA in an “application backlog” which are still 

awaiting initial processing by the Department, and therefore are also still waiting for payment or 

a formal denial. (Cross-MSJ 20:3; Gerstenfeld Decl. ¶ 51). Even if there is some overlap between 

the individuals who made the claims in these two groups, it is clear and undisputed that the 

number of Oregonians waiting for a benefits determination is large, in the tens of thousands. 

 Multi-month delays are common. 

 It is undisputed that multi-month delays in finalizing benefits applications are common.3 

                                                 
3 OED challenges as “misleading” Petitioners’ statement, in their motion for summary 

judgment, that at least 96,000 class members have waited “as long as seven months during an 
historic economic crisis to receive critical wage replacement.” (Cross-MSJ 20:20-21:3). They 
object to this statement because the figure “includes many applications that are not ‘as long as 
seven’ months old, but are much more recent.” (Cross-MSJ 21:3). The phrase “as long as seven 
months” clearly encompasses wait times less than seven months, so there is nothing misleading 
about Petitioners’ statement. But the most useful number to the Court is likely the wait 
experienced by the typical class member. It is undisputed that individuals whose claims are 
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Respondents have submitted an affidavit under ORCP 47 E challenging Petitioners’ allegations, 

including statements made by Petitioners’ expert George Wentworth, regarding conclusions 

drawn from the U.S. Department of Labor’s (“USDOL”) data regarding wait times in other 

states, and Oregon’s comparably poor performance. Because OED has not challenged the 

numbers it reports to USDOL, however, there is no issue of fact regarding the validity of the 

USDOL’s data about Oregon alone. OED does not dispute that Oregon is failing to meet the 

USDOL First Payment Standard, which generally requires Oregon to make at least 87% of its 

first payments within two weeks of the end of the first week the claimant is entitled to benefits. 

(MSJ 21:18-19). In September 2020, fewer than one in three (32.8%) first payments in Oregon 

were timely under this federal standard. (Wentworth Decl. ¶ 13). That same month, Oregon made 

only 43% of first payments within ten weeks. (Heilman Decl., Ex. 3). In sum, it is undisputed 

that more than half of Oregonians who received their first unemployment benefits check in 

September had been waiting longer than two and a half months.   

 The parties agree that adjudication is the biggest factor causing delays in OED’s 

finalization of claims. (Englander Decl., Ex. 2 (OED Decl.) 4:13-4:15, Ex. 4 (OED Dep.) 24:5-

26:3). Under USDOL standards, OED generally is supposed to complete 80% of adjudications 

                                                 
resolved in adjudication are waiting an average of 18 to 21 weeks—four and a half to five and a 
half months. (Englander Decl., Ex. 2 (OED Decl.) 3:25-4:3). Although averages are not a good 
yardstick for what is typical in all circumstances, they are most useful where there is a large 
sample size because it makes it less likely that outliers will skew the mean. The 18-to-21-week 
average is based how long it has taken OED to resolve the tens of thousands of issues in 
adjudication in recent months. USDOL data confirms that outliers are not skewing these 
numbers; right now, the large majority of non-monetary issues resolved in adjudication are 
resolved after a wait of longer than 10 weeks. (Heilman Decl., Exs. 5, 7). Petitioners submit that 
the low end of the 18-to-21-week average wait—four and a half months—is a reasonable, 
conservative estimate of the wait a typical class member currently faces. 
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within three weeks of detecting the eligibility issue. In September 2020, OED resolved only 

10.9% of ‘separation’ adjudications within 10 weeks, and only 34% of ‘nonseparation’ 

adjudications within 10 weeks. (Heilman Decl., Exs. 5, 7). The average wait time for Oregonians 

who had issues resolved in adjudication between March and September 2020 was 16 weeks. 

(Englander Decl., Ex. 2 (OED Decl.) 3:15-18).  

 Adjudication is not the only source of delay. Tens of thousands of Oregonians who 

applied for PUA are still waiting for processing, the first stage of an application, during which 

OED reviews the applicant’s information and decides if the claim is “valid” or “not valid.” 

(Englander Decl, Ex. 4 (OED Dep.) 101:22-102:1). A claim cannot be referred to adjudication, 

or placed on a suspense list, until after it has been processed. (See id. 102:7-17). For months, 

OED has told the public, and this Court, that it has worked through its backlog and processed 

nearly all claims received. (See, e.g., Respondents’ Reply in Support of Respondents’ Motion to 

Dismiss (“MTD Reply”) 14:1-4 (asserting that OED had processed 99% of the claims received 

for the year by early August)). Despite those representations, OED admits in its cross-motion 

that more than 58,000 PUA applications remain unprocessed—and that nearly 10,000 of those 

58,000 were filed earlier than September 30, 2020 and thus have been waiting, unprocessed, for 

more than two months. (Cross-MSJ 20:3-4).  

 In other words, current, undisputed data shows that tens of thousands of claimants are 

waiting months, and often many months, for payment. The individual Petitioners’ personal 

narratives about months-long delays are not anomalous; tens of thousands of Oregonians are 

having similar experiences.  

 /// 
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 Multi-month delays are contrary to the agency’s mission and create 
human suffering, including homelessness and hunger. 

According to OED, wait times of 16 weeks are “counter to the agency’s core mission of 

accurate and timely payment of UI benefits.” (Englander Decl., Ex. 6). Petitioners’ declarations 

detail the real-life impacts of those delays: resorting to donated food, foregoing medicine, losing 

possessions, and risking homelessness. OED does not dispute any component of the personal 

narratives submitted as evidence; it acknowledges the human suffering resulting from multi-

month benefit delays. (See Cross-MSJ 1:13 (“OED does not dispute that unemployed Oregonians 

are hurting.”)).   

 Multi-month delays will continue, indefinitely.   

It is undisputed that multi-month delays will continue, indefinitely. As of September 30, 

2020, there were 51,931 people waiting for formal adjudication. (Cross-MSJ 20:14-15). This 

number excludes tens of thousands of additional claims in “suspense” which also “generally, . . . 

means that [a claim] needs review by an adjudicator.” (Englander Decl., Ex. 4 (OED Dep.) 

206:6-25; see also id. 51:1-21 (identification of an issue for the suspense list means a claim is 

“probably” going to adjudication)). In October, OED estimated that claims sent to adjudication 

in August and September 2020 can expect waits of 18-21 weeks. (Englander Decl., Ex. 2 (OED 

Decl.) 3:25-4:3). It has not updated those estimates with more recent data in its cross-motion.   

OED’s position in mid-October was that it could not estimate when its adjudication 

timeframes would return to pre-pandemic levels. (Englander Decl., Ex. 2 (OED Decl.) 5:6-5:10).  

Over a month later, it still cannot. (Cross-MSJ 20:14). OED likewise cannot say when its first-

payment timeframes will return to pre-pandemic levels. (Englander Decl., Ex. 2 (OED Decl.) 

4:7-9). Accordingly, an undisputed fact in this case is that there is no end in sight to multi-month 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

PAGE 9- COMBINED REPLY IN SUPPORT OF SUMMARY 
JUDGMENT AND RESPONSE IN OPPOSITION TO CROSS-
MOTION FOR SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

waits for benefits decisions.  

 OED does not plan to hire more adjudicators even though hiring 
more adjudicators now would speed up decisions.  

 
 OED is so uncertain about when it will be able to make its way through the adjudication 

backlog that it cannot predict when it will return to pre-pandemic adjudication timeframes. 

(Cross-MSJ 20:14-16). OED also says that the primary driver of present delays is “the time it 

takes for a trained adjudicator to decide claim eligibility.” (Cross-MSJ 4:16). OED 

simultaneously asserts that it is not “feasible or desirable” to hire more adjudicators. (Id. 21:15). 

OED suggests it is so close to clearing the adjudication backlog that, by the time new 

adjudicators complete the new, abbreviated training schedule, their services will no longer be 

needed. (Id. 22:5-7).  

The math behind OED’s contradictory positions does not add up. Even under the most 

optimistic projections, OED will still have a significant adjudication backlog 6-10 weeks from 

now, when adjudicators hired today would be fully trained. As of November 13, 2020, 88,404 

people were awaiting decisions to pay or deny at least one week of benefits. (Id. 19:23-25). 

Given OED’s current adjudication capacity, the number of cases in adjudication, the number of 

cases waiting on the “suspense” list and likely to require adjudication, and the steady flow of 

new non-monetary issues identified each day, a conservative estimate is that it will take OED 

about 19 weeks—until April 2021—to work through the current adjudication backlog. Notably, 

this estimate assumes that OED will increase its monthly adjudication capacity to 15,000, above 

and beyond the number of issues resolved in the month of October.  

Based on OED’s own assertions, a a more likely outcome is that long adjudication delays 

will persist into summer 2021 or beyond. OED stated that a larger share of suspense-list issues 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

PAGE 10- COMBINED REPLY IN SUPPORT OF SUMMARY 
JUDGMENT AND RESPONSE IN OPPOSITION TO CROSS-
MOTION FOR SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

now require full-scale adjudication because of the high percentage of new employees who may 

lack the experience to quickly resolve issues without adjudication. (Englander Decl., Ex. 4 (OED 

Dep.) 68:19-69:5). And, as OED points out, there likely will be other, unexpected factors that 

affect adjudication capacity—for example, increased worker call-outs as prevalence of COVID-

19 increases. (Cross-MSJ 20:10). OED concedes that it will not be able to work through the 

adjudication backlog by the end of 2020 as predicted and states that it “does not have estimated 

timeframes for completion of adjudication.” (Id. 20:14).  

Whichever estimate is employed, hiring more adjudicators now would speed up 

finalization of class members’ claims. OED says it takes as little as 6 weeks, and at most 10 

weeks, to fully train new adjudicators. (Cross-MSJ 21:19-21). New adjudicators begin working 

on claims after 3 to 4 weeks of training. (Id.) And although OED asserts that training new 

adjudicators requires a “short-term” decrease in capacity because it must divert experienced 

adjudicators to training and mentoring roles, it does not even attempt to quantify the reduction. 

(Id. 22:1-4). That assertion is too vague to create a dispute of material fact. Cf. Rush v. Corvallis 

Sch. Dist. 509J, 291 Or App 252, 260 (2018).   

The summary judgment record provides no evidence that OED will eliminate months-

long waits for adjudication so soon that it is not “feasible or desirable” to hire more adjudicators. 

(Cross-MSJ 21:15.) To the contrary, the record shows that, if OED hired new adjudicators now, 

those adjudicators would be working on claims well before the agency returns to pre-pandemic 

adjudication timeframes.  

/// 

/// 
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 OED has not met the standard to avoid summary judgment under 
ORCP 47 E because the Court need not conclude that Oregon is 
moving more slowly than other states to rule in Petitioners’ favor.  

 
 Petitioners’ motion for summary judgment relies on a wide variety of evidence to 

establish that OED is taking an unreasonably long time to finalize class members’ claims for 

unemployment benefits. Part of the summary judgment record is a combination of lay and expert 

testimony explaining how national timeliness data reported to USDOL demonstrate that Oregon 

is taking longer than almost any other state to make first payments of unemployment benefits 

and to adjudicate non-monetary issues affecting eligibility for unemployment benefits. (See 

generally Wentworth Dec.; Heilman Dec.). In response, OED has submitted an attorney affidavit 

pursuant to ORCP 47 E, asserting that OED has retained experts who dispute that conclusion. 

(ORCP 47 E Declaration of Carla Scott (“47 E Decl.”) ¶ 2). Although this affidavit creates a fact 

question regarding Oregon’s pandemic performance relative to other states, it nevertheless does 

not defeat summary judgment. This Court does not need proof that Oregon is acting more slowly 

than other states to award summary judgment to Petitioners, as the undisputed material facts still 

establish unreasonable delay as a matter of law.  

 In opposing a motion for summary judgment with an ORCP 47 E affidavit, an attorney is 

not required to specify the issues on which the expert will testify. Two Two v. Fujitec Am., Inc., 

355 Or 319, 329 (2014). It is enough for the attorney to “aver that an expert is available and 

willing to testify to facts or opinions creating a question of fact[.]” Id. If, however, the attorney 

states in the affidavit “that an expert will address only specific issues raised in the motion for 

summary judgment, the affidavit alone will defeat summary judgment only on those specified 

issues. Other evidence will be required to defeat summary judgment on any unspecified issues 
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raised in the motion.” Id. at 330.  

 OED has filed an issue-specific declaration. The declaration asserts that 

Respondents have retained qualified experts who are available and willing to 
testify to admissible facts or opinions that will create material question[s] of 
disputed facts regarding several of the factual allegations and conclusions in the 
Declaration of George Wentworth submitted by Petitioners as expert testimony 
and in Petitioners’ motion for summary [judgment] at pages 21-29. In particular, 
these experts are available and willing to dispute several of Petitioners’ 
allegations characterizing reports issued by the United States Department of 
Labor as establishing that Oregon is acting on unemployment claims during the 
COVID-19 pandemic slower than other states. 

 
(47 E Decl. ¶ 2).  

This 47 E affidavit creates an issue of fact as to whether the USDOL data show that 

Oregon is acting on unemployment claims more slowly than other states. But this Court need not 

decide how Oregon ranks compared to other states to enter summary judgment in Petitioners’ 

favor on their claims of unreasonable delay. That is because the undisputed facts set out in 

Sections I.A.-E, supra, show that no factfinder could conclude that the months-long, widespread 

delays at issue meet the promptness requirement of ORS 657.267 or federal standards for 

timeliness of unemployment decisions—regardless of how Oregon’s timeliness compares to 

other states’.  

 The summary judgment record conclusively demonstrates that the delays class members 

are suffering are unreasonable as a matter of law. As a result, Petitioners are entitled to summary 

judgment on liability on their first and second claims for relief.    

II. The relief Petitioners seek is within this Court’s authority under the Oregon APA 
and would provide essential judicial accountability.  

 
Because Petitioners have shown they are entitled to summary judgment on liability on 

their first two claims, the next question is remedy. Petitioners ask this Court to require OED to 
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act with alacrity by adhering to timeliness standards in making final decisions on claims for 

unemployment benefits. They also ask this Court to direct OED to report claims denial rates for 

purposes of accountability. Because some of the dates in the proposed injunction will have 

passed by the date of the summary judgment hearing, Petitioners agree that those dates must be 

modified. But, in principle, the order Petitioners seek—an order requiring OED to act faster—is 

clearly within this Court’s authority under ORS 183.490. Furthermore, the record before the 

Court makes clear that judicial accountability is necessary.  

 The Court should not abstain from providing relief, and the 
California Court of Appeals’ decision in Acosta v. Brown is readily 
distinguishable. 

 
Respondents argue that the Court should abstain from enforcing federal regulations 

governing the timeliness of unemployment payments because the USDOL is better equipped to 

enforce those regulations. (Cross-MSJ 3:13-4:8). In support of that position, Respondents cite 

Acosta v. Brown, 213 Cal. App. 4th 234 (2013), a California case applying the doctrine of 

judicial abstention to dismiss a petition for a writ of mandamus compelling state officials to meet 

federal standards governing the timeliness of resolution of unemployment benefits appeals. 

Acosta is distinguishable for several reasons. 

First, in Acosta, USDOL had been active for years in monitoring California’s compliance 

with timeliness requirements and enforcing those requirements. Specifically, USDOL had issued 

a 10-page study identifying its concerns about the California agency’s timeliness of resolution of 

unemployment appeals and recommending how the agency could come into compliance. Id. at 

241. Three months later, USDOL informed California it had been placed “At Risk[,]” meaning 

its funding was in jeopardy. Id. at 242. USDOL did not take further corrective action because it 
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had made the policy determination that the only sanction available—pulling federal funding—

would be “inimical to the interests of the beneficiaries” of the unemployment benefits system. Id. 

The Acosta court’s decision to abstain therefore reflected a concern that, by intervening, it would 

be overriding USDOL’s policy judgment. Here, by contrast, there is no evidence anywhere in the 

summary judgment record that USDOL has reviewed or initiated any enforcement proceedings 

regarding OED’s long delays in finalizing unemployment benefits claims. In making a decision, 

therefore, this Court would not be interfering with USDOL’s authority.   

Second, Oregon case law weighs against abstention in this case. Oregon courts’ 

discussion of judicial abstention has focused on the difference between “ministerial” and 

“discretionary” duties. Lipscomb v. State, 305 Or 472, 478 n.4 (1977). Although courts should 

not interfere with discretionary political decisions, “where the duty to be performed is purely 

ministerial[,] . . . the courts, in a proper case, may exercise their authority.” Lipscomb, 305 Or at 

477. Here, OED’s duty to timely finalize and pay eligible claims is a purely ministerial, non-

political duty. See ORS 657.267 (directing OED to “promptly examine” each claim for 

unemployment benefits and “make a decision to allow or deny the claim”); 42 U.S.C. § 503(a)(1) 

(requiring that states provide methods of administrating unemployment insurance “reasonably 

calculated to insure full payment of unemployment compensation when due.”). 

Third, this case has less in common with Acosta than it does with Dunn v. New York State 

Department of Labor, 474 F. Supp. 269 (S.D.N.Y. 1979), a federal case in which the court 

ordered a state unemployment agency to comply with the Social Security Act’s timeliness 

requirements for administering unemployment benefits. In Dunn, the state agency “admitted that 

the funding problems they experienced had somewhat abated and they intend[ed] to comply 
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[with the timeliness requirements] in the very near future.” Id. at 275. The court noted that 

“while I may sympathize with the state’s budgetary problems, it is my job to balance these 

considerations against the hardships experienced by plaintiffs who may face months without 

benefits because the State does not act with reasonable promptness. In my view, problems with 

funding and staffing simply do not outweigh the necessity to promptly determine whether 

plaintiffs are entitled to unemployment benefits.” Id. at 275.  

Fourth, the procedural posture of Acosta was different. The “chief reason” Acosta 

distinguished Dunn was that the Acosta court was reviewing the trial court’s decision to abstain 

for abuse of discretion. Id. at 257. The appellate court emphasized the high degree of deference it 

accorded to the trial court: the appellate court could not overturn the lower court’s decision 

unless it “exceed[ed] the bounds of reason.” Id. at 257-58. No such deference applies here, where 

the Court, like the federal court in Dunn, is ruling on Petitioners’ claims in the first instance.  

The Oregon Legislature authorized Oregon courts to compel agencies to act when they 

are unreasonably delaying taking action or making a decision. ORS 183.490. This Court should 

not rely on a California case applying a California abstention doctrine to rule in OED’s favor, 

particularly where the federal agency to which the Court would be “deferring” has not stepped in 

to act. Abstention in this case would deprive tens of thousands of class members of rights to 

judicial review the Oregon Legislature intended them to have.  

 Elkhorn Baptist Church does not apply because failure to meet state 
and federal timeliness standards for unemployment benefits is not a 
“policy choice” entitled to deference.  

 
Respondents cite Elkhorn Baptist Church v. Brown to support their position that the 

agency’s “policy choices” are entitled to special deference during the pandemic. (Cross-MSJ 2:7 
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(quoting Elkhorn Baptist Church v. Brown, 366 Or. 506 (2020)). Failing to comply with state 

law requiring prompt benefits decisions, ORS 657.267, and federal law concluding that multi-

month delays in payment of benefits “defeats the purpose” of the unemployment benefits system, 

Cal. Dep’t of Human Res. Dev. v. Java, 402 US 121, 133 (1971), is not a “policy choice.” Unlike 

the discretionary decisions at issue in Elkhorn—whether to declare an emergency and how to 

exercise emergency powers to limit in-person gatherings to slow the spread of COVID-19—

complying with promptness requirements is a non-discretionary duty. See id. Furthermore, 

Elkhorn Baptist Church afforded extra latitude to Governor Brown’s policy choices because 

ORS 401.168 and other statutes specifically vest the governor with very broad “police powers” 

during an emergency. OED has pointed to no analogous statute here; Elkhorn Baptist Church 

simply does not apply.  

 Petitioner’s requested relief is within the scope of the APA and can be 
shaped by the Court as necessary. 

 
In their motion, Petitioners asked this Court to issue an order requiring OED to act with 

alacrity by adhering to certain timeliness standards in finalizing claims for unemployment 

benefits. Petitioners readily acknowledge that any summary judgment order would have to 

modify the deadlines proposed in their motion, several of which will have passed by the date of 

the summary judgment hearing. But, in principle, Petitioners’ requests fall squarely within the 

equitable power granted this Court by ORS 183.490. The appropriate relief for a violation of that 

statute is an order to act with greater alacrity. Bay River v. Envt’l Qual. Comm’n, 26 Or App 717, 

723 (1976). That is precisely what Petitioners have requested: an order to finalize claims more 

quickly, with clear benchmarks to make such an order meaningful and enforceable. An order 

simply requiring OED to act with alacrity, without any further specifications, risks rendering 
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judgment in Petitioners’ favor futile, because OED takes the unsupportable position that it is 

already acting with “utmost alacrity”. (Cross-MSJ 35:14). For the Court’s order to result in 

prompter agency action, it must be specific about what “alacrity” means. 

Petitioners also ask the Court to require OED to report claim denial rates so the Court can 

determine whether the agency is meeting deadlines through excessive denial of unemployment 

claims. This requested relief is also within the Court’s power. Courts have inherent authority to 

enforce their own orders. Cf. State v. Miller, 294 Or App 1, 5 (2018). That authority necessarily 

includes the power to require parties to provide information about compliance with those orders.  

OED says it could not “possibly factually or lawfully” comply with the timeframes 

Petitioners seek. (Cross-MSJ 43:20-22). With the caveat that the deadlines should be modified so 

that they occur after the date a summary judgment order issues, that is not the case. OED says, 

and Petitioners agree, that the primary source of present delays in finalizing claims is “the time it 

takes for a trained adjudicator to decide claim eligibility.” (Id. 4:15-16). The parties also agree 

that OED will not meet deadlines like those Petitioners suggest with its present workforce of 

adjudicators. As explained in Section I.E, supra, however, OED could speed up finalization of 

claims by immediately hiring and training more adjudicators. In the alternative, to the extent 

OED is correct that it will work through the adjudication backlog within the 6 to 10 weeks it 

takes to fully train new adjudicators, it should have no objection to any order requiring it come 

into compliance with pre-pandemic timeliness standards 10 weeks from now.  

Of course, OED is not required to meet deadlines by hiring more adjudicators; it may 

comply with deadlines this Court sets in whatever way it chooses. But the fact that it could move 

more quickly by hiring adjudicators shows that Petitioners’ requested relief does not ask OED to 
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do the impossible. 

Petitioners have asked for an appropriate order to act with more alacrity, and request that 

the Court include timeframes and reporting requirements to ensure meaningful compliance with 

such an order.  

 OED’s contradictory representations about its progress in speeding 
up the finalization of claims underscore the need for judicial 
accountability in this case.  
 

Throughout this lawsuit, OED has told the Court that, although there were problems in 

the past, it now has a handle on the crisis.4 In its cross-motion for summary judgment, OED 

continues that trend, exalting its own post-pandemic policy choices and disparaging those 

proposed by Petitioners. Its argument amounts to: trust us; we are doing the best we can. Judicial 

oversight is necessary here because OED has, for many months, provided incomplete and 

inconsistent information to the public and this Court.  

The undisputed evidence demonstrates that OED has continuously provided inaccurate or 

partial information to the public and the Oregon Legislature about its progress in addressing the 

humanitarian crisis of tens of thousands of Oregonians desperately waiting for benefits. For 

example, OED has obfuscated the number of Oregonians with claims in adjudication. On 

October 14, 2020, OED publicly reported 48,000 claims awaiting adjudication. These numbers 

                                                 
4 (See, e.g., Respondents’ Reply in Support of Motion for Protective Order 6:6 (faulting 

Petitioners for citing a news article about “past wait times” and trumpeting that OED had 
“processed 99%” of the claims it had received this year, without explaining that “processing” is 
only the first phase of evaluating whether a claim will be paid or denied); statement of counsel at 
Sept. 18, 2020 telephonic hearing that delays cited in Petitioners’ briefs on the protective order 
were “old news”; MTD Reply 13:19-20 (urging this Court to decline to exercise jurisdiction over 
Petitioners’ claims because “the agency is making significant progress in processing and 
adjudicating applications for benefits”)). 
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tracked statements to the Legislature in late September. (MSJ 42:10-11). Less than a week later, 

OED stated under oath that, as of October 15, 2020, there were actually 96,212 claims—more 

than double the number previously disclosed—needing adjudication. (Englander Decl., Ex. 2 

(OED Decl.) 2:12-16).  

OED has also offered contradictory information about how long desperate Oregonians 

can expect to wait if they have a claim in adjudication. OED stated under oath that it expects 

adjudication to take 20 to 21 weeks for issues placed in adjudication in August 2020 and 18 to 19 

weeks for issues placed in adjudication in September 2020. (Englander Decl., Ex. 2 (OED Decl.) 

3:25-4:3). At the same time it made that declaration, OED’s website told the public to expect 

waits of “12 to 14 weeks” in adjudication. (Englander Decl., Ex. 27). As of December 7, 2020, 

OED is still telling the public to expect 12-14 week waits in adjudication.5 

In addition, OED has also provided incomplete or incorrect information about its 

progress working through the backlog of claims waiting to be “processed.” OED told the 

Legislature, the public, and even this Court that it worked through its backlog and processed 

nearly all claims received. In this lawsuit, for example, OED stated it had processed 99% of the 

548,000 claims it had received for the year by early August. (MTD Reply 14:1-4). But OED 

neglected to explain that “processed” does not mean paid or denied—rather, “processing” is just 

the first step in reviewing a claim and determining whether it can be immediately paid or will 

require additional evaluation such as adjudication. (Englander Decl., Ex. 4 (OED Dep.) 101:23-

102:1, 110:16-23; Englander Decl., Ex. 28). Moreover, despite ongoing claims that its 

                                                 
 

5 See Oregon Employment Department, “Adjudication,” 
https://unemployment.oregon.gov/workers/adjudication (last visited Dec. 7, 2020).  
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“processing” backlog has been eliminated, OED now admits in its cross-motion that more than 

58,000 PUA applications remain unprocessed—and that 17% of those applications have been 

waiting for processing since at least September 30, 2020. (Cross-MSJ 20:3-4).  

Finally, in late summer, OED stated it would return to pre-pandemic finalization rates by 

November 2020. (Id. 18:13-14). Now, OED is declining to provide any estimate of when it will 

return to pre-pandemic finalization rates.  

These undisputed facts about OED’s prior public statements underscore the necessity of 

judicial intervention and meaningful benchmarks by which to gauge compliance with that 

intervention.  

III. In the alternative, the Court should set Petitioners’ first and second claims for trial 
at the earliest practicable time. 
 
For the reasons set forth above, Petitioners believe they are entitled to summary judgment 

on their first two claims for relief. At a minimum, however, OED has not shown it is entitled to 

summary judgment on those claims and its cross-motion should be denied. Specifically, OED 

has not shown an absence of questions of material fact regarding whether it would be impossible 

for the agency to finalize claims more quickly. If the Court decides that Petitioners have not met 

their burden on summary judgment, it should deny Respondents’ cross-motion and set the first 

two claims for trial at the earliest practicable date.  

IV. The Court should deny or stay consideration of OED’s motion for summary 
judgment on Petitioner’s third claim because OED has not yet produced discovery 
relevant to that claim.  

 
Petitioners are waiting on documents responsive to their First Request for Production of 

Documents (served August 17, 2020) and their Second Request for Production of Documents 

(served November 19, 2020). (Fox Decl., 2:18-25, Exs. 1, 2, and 3). Both RFPs sought 
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documents relevant to Petitioners’ third claim for relief, which alleges that OED has unlawfully 

refused to act or unreasonably delayed in taking action to make the unemployment benefits 

system available to individuals with Limited English Proficiency (“LEP”). For example, 

Petitioners are waiting for documents containing evidence regarding OED’s communications 

with USDOL regarding that agency’s concern that OED was not fulfilling its obligations to LEP 

applications under Title VI of the Civil Rights Act, policies and practices for connecting LEP 

individuals with interpreters during the pandemic, and outreach to LEP communities since the 

pandemic. Discovery is especially important in this case in light of the agency’s history of 

providing incomplete data and definitions that misdirect attention and obfuscate problems. See 

Section II.D, supra. Evidence responsive to Petitioners’ RFPs is likely to constitute “facts 

essential to justify the opposition” of OED’s motion for summary judgment on Petitioners’ third 

claim for relief. ORCP 47 F.    

Petitioners have diligently pursued discovery in this case. They ask the Court to deny 

OED’s premature motion for summary judgment on the third claim for relief or, in the 

alternative, to order a continuance as to that claim only to allow them to complete discovery. See 

Robinson v. Lamb’s Wilsonville Thriftway, 162 Or App 632, 639 (1999) (“Should a party file for 

summary judgment prematurely, the trial court has discretion to deny the motion or postpone its 

determination until discovery is more thoroughly conducted.”), rev’d on other grounds, 329 Or 

589 (2000).  

In contrast to the third claim, all parties agree that the record is sufficient to allow the 

Court to render a summary judgment ruling on Petitioners’ first and second claims for relief. 

Regardless of what the Court decides regarding the LEP claim, Petitioners respectfully ask the 
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Court to move forward with summary judgment and/or a trial date on their first two claims.  

CONCLUSION 

 For the reasons stated above, the Court should grant Petitioners’ motion for summary 

judgment, deny Respondents’ cross-motion for summary judgment, and enter a limited judgment 

in Petitioners’ favor on the first and second claims for relief.  

 

DATED: December 8, 2020   
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