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MOTION FOR SUMMARY JUDGMENT

The Oregon Employment Department (OED) hereby opposes Petitioners’ motion for

summary judgment on the first two claims for relief and cross-moves for partial summary

judgment in its favor pursuant to ORCP 47 with respect to the relief sought on the first two

claims, because Petitioners are not entitled to the injunctive relief they seek even if they can

establish liability on those claims. OED also cross-moves for summary judgment in its favor on

the third claim for relief because it is entitled to a judgment as matter of law based on the

undisputed facts. This motion is based on the pleadings on file with the Court, the following

memorandum of points and authorities, and the supporting declarations of David Gerstenfeld

(Gerstenfeld Decl.), Aislinn Price (Price Decl.) and Carla Scott (Scott Decl.) filed concurrently

herewith.

I. INTRODUCTION

OED does not dispute that unemployed Oregonians are hurting and that the agency has

been unable to pay claims as quickly as it would like. But the statute Petitioners sue under (ORS

183.490) does not provide for the relief they seek. OED is acting with utmost alacrity—which is

all that ORS 183.490 requires—by doing everything in its power to speed current timeframes for

providing benefits to eligible Oregonians while complying with complex laws that impose

competing, and changing, mandates. The agency has seen a ten-fold increase in unemployment

claims from 2019 to 2020. Between March 15, 2020 and November 14, 2020, the agency paid

out about $5.6 billion in benefits, more than the agency dispensed in the prior nine years

combined.

The agency has responded to this staggering number of claims in the context of multiple

natural disasters. The Oregon Supreme Court has recognized that one of those natural disasters,

the COVID-19 pandemic, brought unprecedented challenges and “constantly changing

circumstances” for state government. Elkhorn Baptist Church v. Brown, 366 Or 506, 509

(2020). Those challenges are far from over. Compounding the once-in-a-lifetime
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unemployment crisis and recession caused by COVID-19 (the pandemic), devastating wildfires

throughout Oregon, numerous new state and federal programs, and emerging threats of organized

unemployment insurance fraud complicate OED’s ability to provide quick service to its

customers. Despite these challenges, OED has and continues to act reasonably under the

circumstances. The Oregon Supreme Court has recognized that executive and legislative

branches are best suited to respond to 2020’s “constantly changing circumstances,” noting that

“to the extent that those debates concern policy choices, they are properly for policymakers.”

Elkhorn Baptist Church, 366 Or at 509.

Petitioners’ motion asks this Court to substitute its judgment in place of those

policymakers, but Petitioners do not offer any real solutions to the current primary causes of

delays in paying or denying unemployment insurance (UI) claims beyond what OED is already

doing—namely, the human time necessary to adjudicate issues necessary to determine eligibility.

OED is acting with great alacrity under constantly changing circumstances to balance dueling

policy goals of providing prompt payment and going through the legally mandated processes to

pay only those claimants who are legally entitled to payment, including the adjudication process,

which is necessary to comply with the web of state and federal mandates designed to avoid fraud

and other overpayments.

Petitioners move for summary judgment on the first two claims for relief, arguing that

OED’s timeframes for paying or denying benefits as a matter of law constitutes unreasonable

delay under ORS 183.490. The standard for those claims is whether OED is currently acting

reasonably under the circumstances. Petitioners’ motion fails because OED presents evidence

demonstrating that OED is acting reasonably, and is providing meaningful relief to unemployed

Oregonians, given the unprecedented constellation of challenges facing the agency.

As explained below, OED presents more than sufficient evidence that would allow the

trier of fact to conclude that it has acted reasonably under the applicable laws and material facts.

The Oregon and federal governments have established a complicated set of programs to provide
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financial support for those who have become unemployed or lost earnings because of the

pandemic or other reasons not attributable to the unemployed individuals. These programs have

competing mandates. Pursuant to the Social Security Act, as interpreted by the United States

Supreme Court, OED must act promptly to pay benefits “when due” (defined as when “first

administratively allowed”), while also acting to ensure eligibility and avoid fraud. Balanced

against the risk of losing federal funding, OED acted reasonably in taking the steps necessary to

determine eligibility, ferret out fraud, and maintain the integrity of its unemployment programs.

In fact, the federal government has determined that OED was too proactive in getting benefits to

some customers; the United States Department of Labor (U.S. DOL) reigned in OED’s

innovative Benefits While You Wait (BWYW) Program because it allowed people to receive

benefits before the agency formally determined eligibility, which U.S. DOL found to be outside

its rules permitting benefits to be paid only “when due.”

This Court should not substitute its judgment in place of the expert and comprehensive

oversight that the U.S. DOL exercises over OED. The subject matter experts at the U.S. DOL

exercise extensive supervision over the state programs through an ecosystem of administrative

rules and guidance documents, and with the power to sanction states if they are not meeting

appropriate federal targets with penalties up to and including loss of all federal funds for the UI

program. U.S. DOL’s administrative rules on timely payment targets, (20 CFR Section 640.5)

and its exception when “factors reasonably beyond a state’s control” exist (20 CFR Section

640.3(b)(2)), form the basis of Petitioners’ timeliness standard argument. Petitioners invite this

Court to substitute its judgment for that of U.S. DOL in enforcing those standards.

This Court should reject Petitioners’ invitation and instead follow the example of the

California Court of Appeals in Acosta v. Brown, 213 Cal. App. 4th 234, 255 (2013), as modified

on denial of reh'g (Feb. 28, 2013). That court reviewed parallel claims in the context of the

Great Recession. In that case, despite “abundant undisputed evidence” that California had

been—for over a decade—unable to meet federal timeliness standards in that federal regulation
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regarding, the court declined to impose any remedy. Id. at 239; 249-252. Rather, the California

Court of Appeals reasoned that the subject matter experts at the U.S. DOL, equipped with

extensive oversight of state programs and knowledge about the context in which the states

operate should devise, monitor and enforce administratively the remedy for California’s decade-

long failures to meet federal timeliness targets. This Court, too, should defer to the subject

matter experts at the U.S. DOL, especially when evaluating claims based on that agency’s

administrative rules. Petitioners’ motion for summary judgment should be denied for this reason

alone.

Moreover, none of the suggestions Petitioners make in their motion will have a practical

effect on OED’s ability to more promptly make decisions on claims. Rather, their motion

rehashes things they believe OED could have done better years ago or at the beginning of the

pandemic. Among other things, Petitioners chastise OED for decades-old policy decisions

regarding modernization of its computer systems, but those decisions (which are not actionable

here) were appropriate. Further, while OED’s computer system has some part in delaying

agency action, it is not primarily responsible for the present delays in paying or denying

claims—namely, the time it takes for a trained adjudicator to decide claim eligibility.1 Finally,

Petitioners’ comparison to other states takes data reported by the U.S. DOL out of context,

makes inaccurate and misleading comparisons to other states’ reported data, and is not

dispositive here in any event.

In order to prevail on an ORS 183.490 claim, Petitioners need to show that the agency is

either unlawfully refusing to act, or that it has unreasonably delayed taking action or making a

decision. And all that this statute empowers this Court to order is that the agency act with

1 Although a modernized computer system—which OED is presently working towards—would
speed up the adjudication process by allowing the gathering of targeted information from
applicants at the time a claim is filed resulting in a less frequent need for adjudicators to reach
out to individuals to gather the needed facts to determine their eligibility for UI, OED has
contracted with a third-party vendor to essentially perform this function thus allowing OED to
focus on the weighing of facts and making determinations as quickly as possible.
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greater alacrity. The facts in this brief and accompanying declarations demonstrate that OED

had taken heroic action, up to and including calling in the Oregon National Guard, in an attempt

to provide its customers with timely services, despite the multiple natural disasters plaguing

Oregonians in 2020. These comprehensive actions show that OED is not unlawfully refusing to

act, so Petitioners cannot make the first ORS 183.490 showing. And these facts demonstrate that

the trier of fact can find that the agency is acting reasonably, given the context of unprecedented

challenges and “constantly changing circumstances” facing state government (Elkhorn Baptist

Church v. Brown, 366 Or 506, 509 (2020)), so Petitioners are not entitled to summary judgment

on the second ORS 183.490 showing either.

This Court should also reject Petitioners’ motion for summary judgment because it seeks

to impose impossible remedies on the agency. The events of 2020, despite the agency’s best

efforts, have rendered it impossible for OED to comply with the timeframes that Petitioners seek

to impose.

In fact, on the subject of remedies, this Court should grant partial summary judgment to

OED because the subject matter experts at the U.S. DOL have established a comprehensive

regulatory scheme to enforce the agency’s administrative rules, and those experts are best

equipped to devise, monitor, and enforce compliance with the timeliness targets at issue in this

case. Acosta v. Brown, 213 Cal. App. 4th 234, 255 (2013), as modified on denial of reh'g (Feb.

28, 2013) (Despite overwhelming evidence of delay in California unemployment payments

following the Great Recession, the court declined to impose a remedy for violation of 20 CFR §

640.5 because the U.S. DOL was best equipped to devise, monitor, and enforce compliance with

the agency’s administrative rules); see also ORS 183.490 (The court may … compel an agency

to act.). Because Petitioners are not entitled to the relief they seek, summary judgment in OED’s

favor is warranted on the first two claims.

This Court should also grant summary judgment in OED’s favor on the third claim. In

contrast to the first two claims for relief, the third claim seeks relief only for an alleged unlawful
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refusal to act to make OED’s systems more accessible to Limited English Proficient (LEP)

applicants. This claim entails a more precise legal standard than the first two claims for relief—

namely, whether OED has unlawfully refused to comply with any specific discrete legal

requirement that OED provide LEP applicants with access to its systems. OED is entitled to

summary judgment on the third claim for relief because, even if there were applicable discrete

legal requirements, the undisputed material facts demonstrate that OED has and is continuing to

comply with them by taking numerous actions to provide access to LEP applicants. OED is

going above and beyond to ensure LEP applicants have access to its systems.

II. FACTUAL AND LEGAL BACKGROUND

A. In March 2020, the pandemic flooded OED with tens of thousands of applications
for various types of unemployment benefits.

In March 2020, Governor Brown issued several executive orders to declare a state of

emergency, close all schools, ban public gatherings, declare an abnormal market disruption,

close restaurants (except for take-out), bars, and non-essential stores, and postpone non-essential

health care, among other things. Gerstenfeld Decl. ¶ 3. The closure of so many businesses took

Oregon from a low unemployment rate of 3.5% to a high rate of 14.5% in just a few weeks in

March and April of 2020. Id. ¶ 4. The current recession is bigger in magnitude than the Great

Recession of 2007-2009, and it happened essentially overnight making it impossible for OED to

hire and train new employees fast enough to immediately meet the tsunami-like need. Id. By

contrast, “normal” recessions take many times longer to develop. Id. For example, the agency

received peak numbers of unemployment claims two years after the Great Recession

commenced. Consequently, if this were a “normal” recession, Oregon would not yet be at peak

unemployment, and the agency would have time to ramp up its staffing in tandem with the

economic decline. Id.

On March 27, 2020, Congress passed the CARES Act which significantly expanded

traditional UI. Id. ¶ 6. The CARES Act included, among other provisions, three types of
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additional benefits: (1) Federal Pandemic Unemployment Compensation (FPUC) to increase the

weekly benefits by $600; (2) Pandemic Unemployment Assistance (PUA) which makes UI

benefits available to many workers specifically excluded from receiving traditional UI; and (3)

Pandemic Emergency Unemployment Compensation (PEUC), an extension program providing

13 weeks of additional benefits for people who use up their regular UI benefits. Id. The CARES

Act also made other changes, including modifying the Extended Benefits (EB) program, the

Short Time Compensation program (called Work Share in Oregon), and changing many ways

that other normally applicable UI provisions apply, including how some benefits are paid for. Id.

Midway through the pandemic, the federal government instituted yet another

unemployment program. Id. ¶ 6. That program, called the Lost Wages Assistance Program

(LWA), was funded through the Federal Emergency Management Agency (FEMA), and

provided $300 in additional unemployment compensation for six weeks. Id. This year has been

extraordinary; its dual presidentially declared disasters caused OED to implement Disaster

Unemployment Assistance twice in less than one year, whereas the program had not been

triggered in Oregon in over a decade. Id. While these new programs have increased potential for

unemployment benefits, they have also slowed down the process for granting (or denying)

benefits as states, including Oregon, have worked to navigate a series of shifting program

frameworks on top of carrying out their normal duties, for huge numbers of people, during the

pandemic. Id. ¶ 8.
B. Overview of the regulatory framework governing unemployment benefits.

Congress and the Oregon Legislature have enacted a complicated set of standards

providing that certain out-of-work people are entitled to benefits while others are not.2

2 See ORS 657.105 and 657.117 (addressing what constitutes “wages” that are used to determine
someone’s benefit eligibility); ORS 657.170 (whether someone can have a base year extension if
they do not have enough subject wages to get UI under a regular base year); ORS 657.173
(addressing whether someone can have an alternate base year if they do not have enough subject
wages to get UI under a regular base year) ORS 657.265, ORS 657.267, and ORS 657.268)
(setting out process for determining monetary eligibility and the non-monetary eligibility
process); ORS 657.030-657.094 and 670.600 (addressing, among other things, whether an
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Under those standards, OED must first determine if the applicant has sufficient hours and

earnings from covered employment during the “regular base year” (the first four of the last five

completed calendar quarters) and that they do not have an open and valid claim in another state.

Gerstenfeld Decl. ¶ 10. If the applicant does not qualify under a regular base year, OED reviews

if the applicant is eligible under an “alternative base year” (the most recent four completed

calendar quarters) and in some cases an “extended base year” (looking at more than four

calendar quarters). Id. Depending on the applicant’s employment history, this process can

include verification of and requesting wages from the federal government or other states. Id.

applicant’s work was “subject employment” that can make them eligible for UI); ORS 567.100
(whether someone is “unemployed” in a particular week); ORS 657.155 (requirement that
someone file a claim, register for work; be able to, available for, and actively seeking work; not
be out of their usual labor market area except in certain circumstances); ORS 657.156 (worker
must participate in reemployment services in some circumstances in order to get benefits); ORS
657.176 (special provisions applicable to people who did instructional, research, or principal
administrative work for an educational institution regarding their ability to get benefits between
school terms and years and during breaks); ORS 657.221 (similar provisions as ORS 657.176 but
with differences and applicable to people who performed other types of work for educational
institutions); ORS 657.184 (whether an alien’s earnings can qualify them for benefits); ORS
657.186 (providing special provisions regarding benefits for athletes between successive sport
seasons); ORS 657.200 (regarding inability to get benefits in some circumstances during a labor
dispute); ORS 657.202 (ability to get additional benefits in some circumstances during a lock out
related to a labor dispute); 657.205 (how retirement income impacts weekly benefits); and ORS
657.210 (cannot get benefits if the person is claiming UI type benefits in another state, for the
US or “any other governmental jurisdiction”); ORS 657.176 (includes 68 parts and subparts,
each detailing how certain aspects of a worker’s separation from prior work affects her eligibility
for benefits).ORS 657.150 (whether someone has enough subject wages to be eligible for
benefits).

Fact-specific circumstances that can disqualify a person from receiving traditional UI include:
quitting a job; being fired or suspended from a job; being unable to work; being away from the
worker’s permanent residence; attending school or training; being self-employed; being in jail;
missing any work; turning down an offer of work; failing to actively seek work; receiving
retirement pay (except social security); failing to participate in a reemployment and eligibility
assessment interview; turning down a referral for work from WorkSource Oregon; failing to
complete enrollment activities through a local WorkSource Oregon center; being unemployed as
a result of a labor dispute; or filing for weekly benefits during the summer, winter, or spring
break periods, or between terms when you’re an instructional or non-instructional educational
employee. (Source OED Claimant Handbook:
https://www.oregon.gov/employ/Documents/UIPUB350(English)11-5-19.pdf pages 12-13. A
true and correct copy is attached to the Price Declaration ¶ 3.).
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This process can also include a review of the applicant’s earnings using a fact specific, multi-

factor balancing test in ORS 670.600 to determine if the work the applicant performed was as an

employee or an independent contractor. Id.

Sometimes, OED must also determine whether an applicant is eligible for benefits

through a process called “adjudication.” Id. ¶ 11. ORS 657.267 provides that OED “shall

promptly examine each claim for waiting week credit or for benefits and, on the basis of the facts

available, make a decision to allow or deny the claim.” And Section 303(a)(1) of the Social

Security Act requires, as a condition for a state to receive administrative grants for its UI

program, that the state’s law provide for “such methods of administration . . . as are found by the

Secretary of Labor to be reasonably calculated to insure full payment of unemployment

compensation when due.” 42 USC § 503(a)(1). The United States Supreme Court has held that

the phrase “due” in this statute means “the time when payments are first administratively allowed

as a result of a hearing of which both parties have notice and are permitted to present their

respective positions.” California Dep't of Human Res. Dev. v. Java, 402 US 121, 132-33 (1971).

OED must sometimes conduct an individualized determination to make sure each

applicant is eligible for compensation and to ferret out fraud. Gerstenfeld Decl. ¶ 13. States have

must have various “methods of administration” to ensure that eligible claimants are paid

promptly only when it is determined that they are eligible, and to ensure that claimants who are

not eligible are not paid. The U.S. DOL’s interpretation of the methods of administration

standard from the Social Security Act is set out at 20 CFR 602.11(a) and requires that state law

“provide for such methods of administration as will reasonably ensure the prompt and full

payment of unemployment benefits to eligible claimants…with the greatest accuracy feasible.”

20 CFR § 602.11(a). This regulation requires substantial compliance with 42 USC § 503(a)(1),

which also require states to have methods of administration that protect against improper

payments and fraud.
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On March 27, 2020, the same day the CARES Act passed, the State of Oregon entered

into the required agreements with the U.S. DOL to administer new benefit programs and other

aspects of the CARES Act. Gerstenfeld Decl. ¶ 7, Exh. 1. These agreements require Oregon, and

other states entering into such agreements, to administer those federal programs consistent with

federal requirements and that failure to do so can result in the U.S. DOL cancelling those

agreements, making the corresponding benefits no longer available to people who could

otherwise get those benefits in Oregon. Id.

The U.S. DOL has issued guidance UIPL Nos. 1145 and 04-01 providing additional

instructions regarding the “payment when due” requirement. Id., Exhs. 2 & 3. The U.S. DOL

has issued guidance specifically requiring states to “ensure that payment of benefits is not made

when payment is not due.”3 The U.S. DOL has also warned that, “[s]ince the enactment of the

Coronavirus Aid, Relief, and Economic Security (CARES) Act of 2020, which created several

new temporary unemployment compensation (UC) programs, some with different eligibility

requirements, UI fraud has increased significantly, further testing the integrity of individual state

systems and the UI program as a whole.”4

The federal government recognizes that in implementing the PUA and PEUC programs,

states “face significant challenges due to increased fraudulent activity and identity theft amid

3 Unemployment Insurance Program Letter (UIPL) No. 28-20 (“The Department has consistently
interpreted section 303(a)(1) to require ‘that state law include provision for such methods of
administration as are, within reason, calculated (1) to detect benefits paid through error by the
agency through willful misrepresentation or error by the claimant or others, and (2) to deter
claimants from obtaining benefits through willful misrepresentation.’ Employment Security
Manual, Section 7511, The Secretary’s Interpretation of Federal Law Requirements. UIPL No.
04-01 interprets the ‘when due’ requirement in section 303(a)(1) to also require states to ensure
that payment of benefits is not made when payment is not due. Investigations of UI program
fraud by claimants, employers, and state staff are necessary for the proper administration of the
UI program.”) A true and correct copy is attached to the Price Declaration ¶ 4.
4 Unemployment Insurance Program Letter No. 28-20, available at
https://wdr.doleta.gov/directives/attach/UIPL/UIPL_28-20.pdf, last accessed 9/15/2020. A true
and correct copy is attached to the Price Declaration ¶ 4.
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new and emerging fraud schemes.”5 For example, the Colorado Department of Labor found that

approximately 48,000 federal PUA claims filed in that state during the summer of 2020 were

fraudulent.6 There is also evidence of a Nigerian based criminal ring called “Scattered Canary”

alleged to have used stolen social security numbers to get fraudulent UI payments.7 It has also

been reported that Washington state paid out $576 million in illegitimate payments.8

In sum, as noted above, OED determines eligibility and rules out fraud during a process

called adjudication, and this process is largely what remains of the pandemic-related eligibility

backlog. The fact-intensive, individualized adjudication process can take time, and relies on

information provided by the applicant, employers, and other third parties. Gerstenfeld Decl. ¶

16. OED is doing everything in its power to speed timeframes for adjudicating those claims. Id.

As explained further below, none of the suggestions Petitioners make in their motion will have a

demonstrative effect on OED’s ability to more quickly make decisions on claims in adjudication.

C. Overview of steps OED has taken to speed the time it takes to pay or deny claims.

As set forth below, to meet the challenges of the pandemic, OED has reasonably

exercised its policy-making discretion and taken numerous steps on various fronts to speed its

timeframes for processing and paying or deny claims while still maintaining the integrity of its

systems.

1. OED has utilized additional software tools and has contracted with vendors
to improve systems and increase access.

5 “U.S. Department of Labor Provides $100 Million to States to Combat Unemployment
Insurance Fraud.” Available at https://www.dol.gov/newsroom/releases/eta/eta20200901, last
visited 9/15/2020. A true and correct copy is attached to the Price Declaration ¶ 5.
6KMGH/Blair Miller, available at www.thedenverchannel.com/news/local-news/colorado-finds-
more-fraudulent-pua-claims-made-july-august-says-300-week-benefits-will-start-next-week
(reporting that “Colorado finds more fraudulent PUA claims made July-August). A true and
correct copy is attached to the Price Declaration ¶ 6.
7 https://www.marketwatch.com/story/why-california-sent-its-unemployment-system-into-chaos-
during-pandemic-11602878647. A true and correct copy is attached to the Price Declaration ¶ 7.
8 Id.



Page 12 - COMBINED OPPOSITION TO PETITIONERS' MOTION FOR SUMMARY JUDGMENT
CROSS-MOTION FOR SUMMARY JUDGMENT
JK5/mm8/10505492-v2

Department of Justice
1162 Court Street NE

Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 947-4791

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

OED has used additional software tools and contracted with vendors throughout the

pandemic to improve its systems and increase access to benefits. Gerstenfeld Decl. ¶ 18. These

efforts include, but are not limited to:

 OED hired third party IT consultants to review OED’s approach to its work.

 OED increased capacity and functionality of its document imaging system to help
incorporate the massive influx in documents that have been received and entered into
workflow.

 OED engaged with IGNW (a third-party vendor) to develop a new PUA application and
weekly certifications (on the Google technology platform).

 OED worked with Block 81 for an improved OED website to increase capacity to support
the large numbers of website hits and to get information to, and receive information from,
applicants more effectively.

 OED translated its updated webpage into 15 different languages.

 OED implemented the use of a web form to replace overwhelmed email boxes that allows
OED to more effectively prioritize issues on the oldest claims, respond to applicants with
status updates on their requests, and track the responses and questions to better monitor
and respond to trends as they appear.

 OED contracted with Work Systems, Inc. to provide assistance to LEP individuals with
filing their initial claim applications.

 OED worked with various telecom vendors to greatly expand call capacity and stability
of the phone system, stand up PUA and Disaster Unemployment Assistance (DUA) hot
lines, and add hundreds of phones and phone lines to OED’s Contact Center, including
multiple new Contact Center locations.

 OED worked with Google to create a Chatbot to allow customers another avenue to
obtain information.

 OED automated the resolution of multiple types of issues that use to take manual staff
intervention by creating macros and other coding that runs on the mainframe daily to
deactivate some claim stops.

 OED was one of the first states to use the identity verification tool offered by the
National Association of State Workforce Agencies’ Integrity Center to better prevent
fraud without slowing down the processing of claims.

 OED engaged a third-party vendor to assist OED’s adjudication team gather claim
specific facts up front before the case is assigned to an adjudicator to decrease the amount
of time an adjudicator needs to spend reviewing each case to make an eligibility
determination.
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Id.

2. OED hired hundreds of employees, enlisted the Oregon National Guard, and
redirected existing personnel to target immediate needs and catch up on
processing applications.

To face the challenges resulting from the pandemic, OED hired over 500 new claims

takers, public service representatives and compliance specialists; trained and redirected hundreds

of existing OED employees from their regular job duties to help process claims; and enlisted the

Oregon National Guard to help process applications. Id. ¶ 19.

As noted above, some applications, however, require adjudication after they have been

processed. Id. ¶ 16 & 21. That process takes time. OED has and continues to take significant

steps to speed up the adjudication process. Id. ¶¶ 20-21. For example, OED has increased its

team of adjudicators from approximately 80 in March 2020 to about 300 in October 2020. Id. ¶

21. As these new adjudicators complete their training and ramp up their production, the

adjudication backlog decreases. OED is making progress. Id. However, Unemployment

Insurance is a weekly eligibility program. Id. Not only can an issue needing adjudication be

identified when an initial claim is filed, but it can also crop up during any week of benefits that is

claimed. Id. Between the weeks of March 21, 2020 and October 31, 2020 there have been over

8.6 million weeks claimed in Oregon. Id. For comparison, between the weeks of March 9, 2019

and October 19, 2019, there were 853,915 weeks claimed. Id.

This extraordinary influx of work, a ten-fold increase in weeks claimed over last year, is

causing delays in the adjudication process. Gerstenfeld Decl. ¶ 22. The influx of pandemic-

related adjudication claims is exacerbated by new issues identified on claims that were initially

paid, statewide wildfires, the federal requirement to review claims individually, the need to

maintain the integrity of the program as an increased amount of fraud continues to combat the UI

program, and the complexity of the cases that need adjudication. Id. Because of these factors, it

is not possible for OED to decide claim eligibility through the adjudication process faster than it
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is now doing. Id. The agency may experience some gains in efficiency as its newly hired

adjudicators come up to full speed. Id.

OED is continuing to look for innovative ways to improve the adjudication process so

that Oregonians can more quickly receive benefits they are eligible for, but at this point it is not

realistic to expect that the agency can make decisions within the timeframe Petitioners ask this

Court to impose. Id.

3. OED is providing increased access to LEP applicants.

OED is an equal opportunity agency; it values equity and inclusivity, and is committed to

ensuring that LEP applicants have meaningful access to all of its programs, services, and

benefits. LEP access is a high priority for the agency. Id. ¶ 24. To address challenges posed by

the flood of applicants during the pandemic, OED has increased access for LEP applicants

significantly. Id. OED elevated the position of its Equity and Inclusion Officer, ensuring that

that position reports directly to the OED Director’s Office and is part of the agency’s Executive

Team leadership, and has increased LEP access to its website, telephonic LEP access, and

outreach activities. Id.

OED has also increased LEP access to its website. Id. ¶ 25. The agency launched a new

website, providing applications and website content in the nine languages required by OED

policy (Spanish, simplified Chinese, Russian, Vietnamese, Romanian, Lao, Khmer, Mien, and

Hmong), along with six additional languages (Korean, Arabic, Farsi, Chuukese, Marshallese, and

Somali). Id. By May 27, 2020, all fifteen language pages were posted on the agency’s COVID-

19 website, including translated applications, FAQs, and video resources. Id.

OED also created a way for LEP individuals to request a callback in their language.9

Gerstenfeld Decl. ¶ 26. On the LEP non-English websites, each page invites LEP individuals to

9 Each language page shows the following translated information at the top of the page. “To
request a callback in a language other than English, please email your name, number, and a
preferred language to OED_LANGUAGEACCESS@Oregon.gov. An Agency employee will
call you back in the requested language in the order in which your request was received. Due to
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email a newly created mailbox to request service in their language. Gerstenfeld Decl. ¶ 26. The

language access inbox is staffed by bilingual employees trained in resolving multiple kinds of UI

issues, taking initial and weekly claims by phone, and using interpreters whenever needed. Id.

To date, these OED employees have responded to over 2,930 LEP contacts through the inbox.

Id. OED also partnered with WorkSource Oregon to assist LEP customers. Id. All language

pages inform customers that they may call a WorkSource center to speak with an OED

employee.10 Gerstenfeld Decl. ¶ 26. Starting in July, OED contracted with Work Systems, Inc. to

staff a language access hotline. Gerstenfeld Decl. ¶ 26.

OED has also increased LEP access to telephone communications. Id. ¶ 27. When an

LEP applicant contacts OED by telephone, OED endeavors to match that person with a staff

member who speaks that language. Id. OED has 152 qualified bilingual employees that can

provide service in Spanish, Russian, Vietnamese, Chinese, Italian, Japanese, Tagalog and

French. Id. If no such employee is available, OED workers use a “language line identification

card” to determine the customer’s preferred language, and then OED uses a vendor to provide

translation. Id. While this tool has long been available, in 2020 OED refined its guidance (2020

Access Procedure Section 5.C) to include examples of how to affirmatively notify customers of

their right to receive this free interpretation service. Id. The new guidance also updates

employee instruction on when it is or is not appropriate to comply with a customer’s request that

a friend or family member communicate on the customer’s behalf, and when an employee should

reach out to a contracted interpreter, rather than a bilingual OED staff member. Id.

high customer volume, it may take several days for us to return your call. Please allow us time
to respond and only send one message.”
10 Each language page shows the following translated information at the bottom of each page: “If
you need help filing an initial or weekly unemployment insurance claim in a language other than
English, you can also call a WorksSource center to speak with an Employment Department
employee. Phone numbers for all centers are available at
www.worksourceoregon.org/centers.html. Please let our employees know what language you
need assistance in, and we will either call a free phone interpreter or connect you with a qualified
bilingual employee.”
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Starting in July, OED contracted with Work Systems, Inc. to staff a language access

hotline to assist LEP callers. Id. ¶ 28. The contract funds 19 bilingual staff part-time over four

months, and is being extended.11 Id. In order to get this service up and running, OED trained the

Work Systems, Inc. staff and assigned an OED employee to provide ongoing technical

assistance. Gerstenfeld Decl. ¶ 28.

OED has increased its outreach activities to LEP communities. Id. ¶ 29. OED markets its

services through advertising, by distributing LEP brochures and other promotional materials to

LEP communities, and with videos on the OED website. Id. The agency also reaches out to LEP

communities through collaborations with community-based organizations, and by

communicating through local newspapers, radio, and television stations. Id. The agency uses

these partnerships to communicate relevant changes to UI claiming due to the pandemic and the

availability of the CARES Act unemployment insurance programs. Id. Specific examples of

LEP outreach include but are not limited to the following:

 OED’s Migrant Seasonal Farmworker (MSFW) outreach representatives contracted 2,477
MSFWs between January and March 2020. Between April and June 2020, the MSFW
team conducted an additional 5,067 virtual outreach contacts by phone, email, and calling
additional agricultural employers. (Figures for July 2020-present are not yet collected
because it constitutes a new program year.)

 OED created CARES Act-related materials, such as PUA applications and CARES Act
informational flyers, in target languages.

 OED commenced an audio-visual translation project to provide audio files, translated
PDFs, and voice over of agency informational videos in a number of target languages.

 OED produced informational CARES Act videos in English and Spanish.

 OED participated in a one-hour Spanish language interview on Radio Poder. Topics
discussed included how to apply for UI, PUA, PEUC, and how to contact the agency with
questions for language assistance.

 OED participated in a one-hour Russian language interview on Slavic Family Media
Center. Topics discussed included how to apply for UI, PUA, PEUC, and how to contact
the agency with questions for language assistance.

11 The agency is in discussion to further extend the duration of this work, though the scope of the
work may shift to follow shifting customer needs.
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 OED conducted Spanish language and English language 30-minute webinars for
community-based application assistors/case managers contracting with the Oregon Health
Authority’s Community Partner Outreach Program. These contractors assist a variety of
vulnerable and hard-to-reach populations.

 OED participated in a 30-minute Spanish language interview with Univision television.

 OED participated in a one-hour English language presentation for the Oregon Latinx
Leadership Network Virtual Townhall.

 OED conducted a one-hour Spanish language presentation for the Latinx Business group
of the Hillsboro Chamber of Commerce. OED also assigned a Spanish-speaking OED
employee to provide ongoing technical assistance to the Latinx Business group at the
Hillsboro Chamber of Commerce.

 OED conducted a one-hour webinar with live, simultaneous interpretation into Russian,
Spanish, and Vietnamese to provide information for filing for PUA.

 OED conducted a 45-minute Spanish language seminar about the Spanish language PUA
claim filing portal. OED recorded the webinar and posted it to the agency’s website.

 In addition, OED created a way for LEP individuals to request a callback in their
language.12 On the LEP non-English websites, each page invites LEP individuals to
email a newly created mailbox to request service in their language. The language access
inbox is staffed by bilingual employees trained in resolving multiple kinds of UI issues,
taking initial and weekly claims by phone, and using interpreters whenever needed. To
date, these OED employees have responded to over 2,930 LEP contacts through the
inbox. OED also partnered with WorkSource Oregon to assist LEP customers. All
language pages inform customers that they may call a WorkSource center to speak with
an OED employee.13

Gerstenfeld Decl. ¶¶ 30-44 & Exh. 4.

4. OED increased automated processing of claims.

12 Each language page shows the following translated information at the top of the page. “To
request a callback in a language other than English, please email your name, number, and a
preferred language to OED_LANGUAGEACCESS@Oregon.gov. An Agency employee will
call you back in the requested language in the order in which your request was received. Due to
high customer volume, it may take several days for us to return your call. Please allow us time
to respond and only send one message.”
13 Each language page shows the following translated information at the bottom of each page: “If
you need help filing an initial or weekly unemployment insurance claim in a language other than
English, you can also call a WorksSource center to speak with an Employment Department
employee. Phone numbers for all centers are available at
www.worksourceoregon.org/centers.html. Please let our employees know what language you
need assistance in, and we will either call a free phone interpreter or connect you with a qualified
bilingual employee.
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To help process the volume of applications that flooded OED as a result of the pandemic,

OED has improved its internal processes to remove several categories of “flags” in its system.

Id. ¶ 45. A “flag” is an event that automatically stops payment unless and until an OED staff

member reviews the issue and manually removes the flag. Id. For example, before the pandemic,

if a person’s paperwork indicated that they expected to return to work on a certain date, but the

person kept claiming weeks after that date, the system used to “flag” that file for manual review,

which stopped payment unless and until an employee reapproved payment. Id. OED now

removes that flag in order to speed the agency’s ability to pay its customers. Id. The agency is

taking similar steps to automatically address claim “restarts” when someone missed a week of

claiming benefits or had earnings in one week, then no earnings the next week. Id. These steps

have helped the agency to pay claims in a timely manner. Id.

D. Current status of unemployment applications pending with OED.

In late summer 2020, OED had projected it would return to its pre-pandemic timeframes

by November 2020; that projection, unfortunately, has not come to fruition. Gerstenfeld Decl. ¶

46. Projecting timeframes accurately has proven difficult (if not impossible) during these ever-

changing and unprecedented circumstances. Id. OED’s projection was based in part on models

that drew from data from prior years. Id. The events of 2020 have proven to be so unique in so

many ways that agency models, based in part on prior year data, are not proving to be predictive.

Id. This is especially true where the agency is attempting to predict its progress on brand new

programs, like the PUA program, for which there is no prior data. Id.

In addition, while that projection was based on the best data OED had available at the

time, the facts on the ground have changed after the agency made that estimate. Gerstenfeld

Decl. ¶ 47. Oregon experienced historic wildfires that not only impacted OED’s workload, but

many of its staff had to evacuate or help family members evacuate, and the National Guard

partners that had been trained to help became less available to help due to various circumstances.

Id. And the ever-changing electoral landscape may birth additional new federal programs that
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may further complicate OED’s work and may cause additional, currently unforeseen delays. Id.

Finally, the unpredictability of the virus itself may cause unforeseen delays. Id. The current two-

week freeze is likely to affect restaurant and hospitality employment, which in turn is likely to

affect the agency’s workload. Id. All these factors have made it difficult for the agency to meet

its prior projections. Id.

In addition, the state legislature and the federal government have passed laws and

implemented programs that created additional work for the agency. Gerstenfeld Decl. ¶ 48. The

State legislature enacted SB 1701 and SB 1703, which created additional work for the agency,

and the federal government’s actions permitted the agency to implement the DUA and new LWA

programs. Id. The U.S. DOL has also issued changes in federal guidance that have resulted in

more significant categories of work that require skilled staff. For example, the U.S. DOL

provided more flexibility for how to define “gross earnings” for purposes of PUA applicants and

their weekly claim filing. Id.

Some categories of work have been more challenging than anticipated. Id. ¶ 49. For

example, even after LWA payments were started, there still remains significant work for IT and

agency staff to prepare the federally required reporting, create the structure for tracking

overpayments and their recovery, and receiving the LWA certifications from people, among

other things. Id. OED has been able to start paying the waiting week to the majority of eligible

individuals. Id. However, additional manual work is required for a large number of claims to

allow those people to get their waiting week payment. Id.

Against this backdrop, OED’s best estimate of the status of claims for unemployment

benefits with OED is as follows:

 As of November 13, 2020 88,404 people were still awaiting decisions to pay or deny at
least one week of benefits. This number includes people in adjudication and people with
at least one or more weeks in suspense that might possibly need adjudication. It also
includes people whose claims need a decision to pay or deny benefits, even when those
people have received benefits for all the weeks they have claimed.
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 From March 1, 2020 to November 13, 2020 OED has received 863,663 applications. As
of November 13, 2020 there were 503 regular UI applications waiting to be processed
with the oldest application date of November 11, 2020. There were an additional 71
regular UI applications on hold with the oldest application date of October 28, 2020. “On
hold” applications are missing information that is needed for processing such as
information from the person who filed the application. For PUA the application backlog
was 58,226. 83% of those applications were received after September 30, 2020. Many
of the applications in that backlog have been reviewed, and are, for example, applications
with clearly fictitious names such as those of cartoon characters, completely blank
application forms, and applications from people who are already receiving regular UI
benefits.

 OED is actively working through this backlog. . Predicting when applications will be
resolved is very difficult for the reasons discussed above. Our best estimate is that OED
will have PUA applications, and any other issues involving PUA weeks that may be ‘in
suspense,’ caught up by the end of 2020 so that they are within three weeks of when the
application is filed or the week of benefits at issue is claimed. The agency had been on
track to be caught up by December 18, 2020, but the current two-week freeze has
increased the agency’s workload, and OED is seeing increased line worker call-outs as
the pandemic worsens in Oregon.

 OED has paid 512,398 people on 528,357 claims and issued 53,501 decisions for 43,846
claims, of those 25,737 were denying decisions on 22,080 claims. Not all issues that
need adjudication end the process with a formal decision. Issues that allow people
benefits, as opposed to denying them benefits, disproportionately do not require a formal
decision.

 OED does not have estimated timeframes for completion of adjudication. The agency’s
goal is to finish the Focus Adjudication claims by the end of the year. As of September
30, 2020 there were 51,931 people in adjudication. This group of the oldest claims are
the claims in the Focus Adjudication initiative. On November 13, 2020 that number had
been reduced to 22,031.

 As of November 20, 2020, OED is on track to meet its Focus Adjudication goal, however
an increase in new issues potentially requiring adjudication being found, changes in
federal or state laws or new federal guidance, and many other factors, could change this.

Gerstenfeld Decl. ¶¶ 50-54.

Petitioners also assert, incorrectly, that “[a]t least 96,000 class members have waited as

long as seven months during an historic economic crisis to receive critical wage replacement.”

Pets. MSJ at 14:11. Petitioners presumably get the 96,000 figure from the entity deposition

(which included written answers in a declaration and oral testimony in a deposition) they took of

OED. Price Decl. ¶¶ 8 & 9. Petitioners misunderstand OED’s testimony. The 96,000 number

included all claims then in adjudication and those potentially going into adjudication, even
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though many of the latter category will be (or have been) resolved much sooner without formal

adjudication (suspense lists, etc.). Gerstenfeld Decl. ¶ 55-56. Accordingly, this figure includes

many applications that are not “as long as seven” months old, but are much more recent. Id.

Moreover, many of the applicants on these claims have received some or all of their payments.

Id. And some of those applicants will not meet the legal requirements to get benefits at all. Id.

Accordingly, Petitioners’ factual assertions about the number of people who are waiting and the

length of time they have been waiting are misleading.

E. Petitioners’ suggestions will not speed up claims handling timeframes.14

Petitioners assert, incorrectly, that there are many things OED could do but is not now

doing to speed its claims handling timeframes. Pets. MSJ at 30-38. As explained below,

Petitioners’ suggestions are not practical and will not result in faster timeframes for paying or

denying claims.

1. OED has hired and is training enough adjudicators.

As noted above, OED more than tripled the number of adjudicators from 80 to over 300.

Gerstenfeld Decl. ¶ 58. It is not feasible or desirable to hire more adjudicators; hiring

adjudicators is a time-intensive process and training them even more so. Id. Adjudicators are

skilled professionals who must receive significant training before they are able to maintain a

caseload. Id. OED has streamlined its training as much as possible to meet the current crisis, but

training an adjudicator still takes a minimum of three to four weeks with an additional three to

six weeks of monitoring to reinforce what the trainees have learned (compared to the prior 16

weeks of training with 3-12 weeks of monitoring). Id. Because of the required training time,

OED anticipates that hiring additional adjudicators would not provide a practical solution

because the agency will have worked through significant amounts of its backlog by the time

14 Petitioners acknowledge (as they must) that they cannot impose their policy preferences on
OED via a claim under ORS 183.490, but rather argue only that these “suggestions” show OED
could act faster. To the extent these suggestions are relevant to this lawsuit, OED rebuts the
practical effect of these suggestions as a factual matter.
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additional adjudicators are ready to take live cases and it would take existing skilled adjudicators

to help train and mentor newly hired adjudicators, preventing them from working on claims

themselves. Id. In other words, there is a short-term decrease in the number of issues that can be

resolved through adjudication needed to build longer term capacity. Id. OED is seeing the

increasing capacity now from the many adjudicators already hired. Id. Petitioners’ suggestion

would result in a short term reduction in capacity, with any increase only coming after the time

OED is likely to be within the three week target window for adjudication timeliness. Id.

OED has carefully and thoughtfully modified its training significantly to help meet the

challenges from the economic crisis and enable claims to be handled more quickly. Id. ¶ 59.

This restructuring is geared towards providing as many people as much assistance as legally

possible as quickly as possible. Adjudicators must apply a nearly endless variety of facts to a

complicated web of state and federal laws, administrative rules, and policies. Id. That job is

complicated enough when those sources of law remained static, but the ever-shifting disasters

with the associated state and federal policy responses have shifted the eligibility rules several

times in 2020. Id. The U.S. DOL has issued repeated guidance about benefit eligibility and

related issues, many times coming weeks or months after the programs are already in operation,

adding more complexity. Id.

OED has designed and implemented training strategies to bring new adjudicators online

as quickly as possible, while still giving them the training they need to comply with the ever-

changing mosaic of regulations. Id. ¶ 60. One such strategy is that OED has streamlined its new

adjudicator training so new adjudicators specialize in one or two topics, rather than becoming

generalists. Id. OED made this reasonable policy choice because training adjudicators in a few

specialized areas of law is quicker than training them to be generalists. Id. This streamlined

training sped up OED’s ability to get the new adjudicators working down the backlog. Id.

OED has thought innovatively about the adjudication process. OED engaged a third-

party vendor to assist OED’s adjudication team gather case specific facts before a file is assigned
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to an adjudicator. Id. ¶ 61. This step frees up the adjudicator’s time so the adjudicator can focus

on applying the rules to the facts to make an eligibility determination, which speeds up the

adjudication process. Id. OED has used non-adjudication employees to go through those claims

that might need adjudication, resolving some of those issues more quickly and helping

adjudicators to focus on those claims that do need adjudication. Id.

Finally, Petitioners’ suggestion that OED hire more adjudicators does not account for the

costs, and limited funding, for administering benefit programs. Id. ¶ 62. If OED spends more

money now on adjudicators, when that will not help speed up adjudication for those who are

waiting, it will mean either having fewer of other types of employees needed to do other parts of

the UI claims administration process, or having enough people now, but then not having

sufficient funds in the near future, requiring a reduction in employees and corresponding increase

in delays of handling people’s claims. See Id. ¶ 62. & Exh. 5

2. OED is taking reasonable steps to ensure appropriate training of personnel.

As noted above, OED employees must help customers navigate a web of state and federal

laws, administrative rules, and policies.

OED has designed and implemented training strategies for its workforce. Due to social

and physical distancing guidelines, OED implemented online training and increased class sizes

from 10 trainees per in-person class to 50 or more. Gerstenfeld Decl. ¶ 63. OED designed

abbreviated claims training for current OED employees that do not regularly work claims. Id.

These employees were reassigned from other areas of the agency. Id. This training can be

completed in five to seven days as the staff are already familiar with basic UI eligibility

requirements and all of the OED systems needed to process claims. Id. OED has created, and

revised, training on newly created or modified programs multiple times since the CARES Act

passed. Id. OED is thus acting reasonably to provide training to its workforce.

3. Petitioners’ suggested changes to OED’s telephone system are not warranted.
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OED considered and rejected as not helpful Petitioners’ policy preference that OED

institute a different phone configuration that would automatically call applicants back. Id. ¶ 64.

At the height of the unemployment crisis, when wait times were longest, OED reasoned that this

kind of system would not have been workable because OED did not then have the staff to call

applicants back in a timely fashion. Id. For example, in the month of April, OED received over

20 million calls to its main Contact Center phone number. Id. Assuming an average call handle

time of six minutes, OED would have needed to hire roughly more than 6,000 workers to call

applicants back in a timely fashion. Id. To put it another way, if OED’s employees had done no

other work beyond returning phone calls and assisting those individuals with issues that can be

resolved over the phone it would have taken OED over 2 years to return the incoming phone

calls from April. Id. Instituting Petitioners’ policy preference would, therefore, have caused

more confusion and frustration than OED’s system because OED’s automated system would

have been promising to call customers back, but OED would not have been able to keep that

promise. Id.

While OED is always considering ways to improve its ability to serve Oregonians,

implementing the call-back system now would not affect the current payment delay. Id. ¶ 65.

This is because OED has worked through its UI application processing backlog; the current delay

relates largely to adjudication, which is a separate process. As of November 17, 2020, average

call wait times are 52 minutes. Id.

4. A single application would only cause confusion.

OED is charged with implementing a complicated set of unemployment programs, each

with different requirements. Petitioners’ apparent policy preference would be to mash together

all of the applications into one common application. The agency has considered and rejected this

option for at least two reasons: (1) a common application would cause consumer confusion; and

(2) changing to a common application would have risked unintended IT consequences and delays

in implementing new benefit programs.
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First, the agency has determined that mashing all the programs into one application

would cause confusion. Id. ¶ 67. A combined application, as Petitioners suggest, would be

extraordinarily long, and would require applicants to answer many confusing questions that do

not apply to their situation. Id. Further, because some program eligibility is mutually exclusive,

a common application would have to contain questions that are mutually incompatible. Id. For

example, the U.S. DOL published UIPL 17-20, which indicated that a person is eligible for

PEUC only if their regular UI benefits are exhausted or expired. Id. Exh. 67. Given these

constraints, the agency reasoned it would be unworkable to create a simple common application

that covered both UI and PEUC, in addition to the myriad other CARES act programs, and

whatever new programs Congress creates during this national emergency, with whatever new

requirements Congress enacts. Id. It would be especially difficult to create an omnibus

application for these many and sometimes mutually exclusive programs in fifteen languages, and

have it be easily understood in each. Id. Thus, in the agency’s professional judgment, the

combined application would cause more confusion, more errors, and more user frustration than

separate applications. Id.

Second, in order to create a combined application, OED would have needed to make

changes to its underlying UI application. Id. ¶ 68. This is risky work; updating the underlying

computer code to alter the UI application would have carried additional risk of unintended

consequences to regular UI and CARES Act programs. Id. Further, meddling with the

application would have caused significant delays in rolling out the new programs and getting

benefits out to Oregonians who desperately needed them. Id.

5. Prioritizing claims where dire circumstances are brought to OED’s attention
is wholly appropriate and does not materially affect adjudication timeframes.

OED’s general practice and procedure is to process claims as they come in. Id. ¶ 69.

However, a strict “oldest first” policy during this crisis would in fact slow down processing as

not all employee were trained on all parts of the claims process, especially given the large
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number of new employees that OED has hired to respond to the pandemic. Id. OED employees

were first trained on some parts of the work to quickly get through a large number of cases. Id. It

is more efficient to resolve large numbers of cases involving more recent simple issues than a

smaller number of complex claim issues that only a smaller number of OED employees could

work to resolve. Id. As OED employees became more proficient and the composition of the

backlog changed, they were, and continued to be, trained on more complex claim issue

resolution. Id.

In addition, in these unforeseen times, OED has received, not surprisingly, urgent

requests from various sources—including but not limited to OED’s “Contact Us” form, phone

calls, written letters, emails, the media, legislators, state and federal agencies and partners,

advocacy groups, as well as from Petitioners’ own counsel at the Oregon Law Center and Legal

Aid—to expedite claim review in particularly dire circumstances. Id. ¶ 70. OED also proactively

prioritized processing of claims for Oregonians that were impacted by the wildfires based on

their home address being within an evacuation zone. Id. Expediting claims where an applicant is

under exceptionally dire circumstances is an appropriate, and reasonable, policy choice.

6. OED streamlined decisions on issues common to large employers
when appropriate.

Petitioners’ motion demonstrates how OED has changed its practices to streamline its

analysis of issues common to employees of large employers when appropriate. The motion, at

pages 35-36, narrates how OED innovated to streamline its process for certain “gig workers” and

school employees.15 Additionally, OED streamlined its review of independent contractors by

15 “Gig worker” does not have a meaningful definition under UI law. OED has to determine
whether the person is an employee or independent contractor, usually using the ORS 670.600
test. That test is very fact specific, and sometimes depends on claimant specific information (e.g.
ORS 670.600(D)(c) – whether the individual person involved performed services for two or
more people in a 12-month period of time. That, and the nature of the balancing test, and the
requirement that OED review each claim, makes the type of blanket determination Petitioners’
motions asserts OED should have made sooner not possible until OED has enough evidence
regarding a company and types of workers. For example, a company could have, and often do,
have different contractual provisions with some people that provide services for it than do others.
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adding questions specific to ORS 670.600 to the PUA application. Gerstenfeld Decl. ¶ 71. This

dramatically reduced the number of PUA applications that needed to be manually reviewed by

the UI Tax section to determine if the applicant was an independent contractor per Oregon law.

Id. These innovative global decisions have quickened OED’s ability to serve Oregonians, and

demonstrate how the agency is innovating to act with alacrity, within the constraints that

Congress and the State Legislature have enacted.

7. OED has made appropriate policy decisions regarding modernization of its
computer systems.

Petitioners criticize OED for decades-old policy decisions regarding modernization of its

computer systems. First, as Petitioners concede, those policy decisions are not actionable here.

Second, and in any event, OED disputes Petitioners’ allegations that those decisions were

unreasonable and that having a modernized system would necessarily mean that OED’s claims

timeframes would now be faster. And third, OED is indeed in the process of modernizing its

computer system, but OED must follow the necessary protocols for this size project.

OED has acted reasonably in pursuing its IT projects. OED received federal funding to

update the computer system in 2009, but OED did not immediately modernize its computer

system because it was still working through the workload of the Great Recession. Gerstenfeld

Decl. ¶ 72. That recession produced the greatest number of claims Oregon had ever seen at that

time (although they have since been vastly outpaced by the current pandemic induced recession).

Id. Because that economic recovery was slow, it took several years for the workload to dissipate.

OED reasoned it would not have been smart for the agency to take on a major IT project at that

time. Id.

In 2012, OED still had high workloads but the agency took on several other pending IT

projects: Phone System Upgrade; Call Center Consolidation; Identity and Access Management

system; Business Intelligence system; Data Warehouse creation; and the Oregon Payroll

Reporting System. Id. ¶ 73. Some of these projects had real challenges. Id. For example, OED
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upgraded the agency’s imaging system during this timeframe, but that large project was

complicated and troubled. Id. During this time, OED also had a series of changes in leadership

positions including Agency Director, Agency Deputy Director, and Chief Information Officer

(CIO). Id. Thus, OED policymakers reasoned that it would not have been smart to upgrade the

agency’s mainframe at that time. Id.

In 2014, the OSCIO (Office of the State Information Officer), in conjunction with the

Legislative Fiscal Office, created the Stage Gate Process to help provide oversight to large scale

IT projects. Id. ¶ 74. OED’s 2015-2017 budget had $3M to start planning for and creating

required Stage Gate documentation (project justification, risk analysis, early scope of work, etc.).

Id. In 2017, OED formed a dedicated project team and by the end of the 2017-2019 biennium

significant work had begun. Id. OED completed all of the required work and documentation and

received State Gate 2 endorsement in February 2019. Id. OED and OSCIO policymakers and

the OSCIO and others that provide oversight for large, complex information technology projects,

were reasonable in their choices to go about replacing the computer system in a responsible and

deliberate way. Id.

In 2019, OED ramped up its computer replacement work. Id. ¶75. The agency added

more staff and began the work on its request for proposal (RFP) to replace the computer system.

The RFP process proceeded, and the agency issued a Notice of Intent to Award. Id. However, a

company that did not receive the award filed a bid protest. Id. Because of the bid protest, OED

withdrew its Notice of Intent to Award. Id. OED is now in the process of continuing phase 4 of

the RFP evaluation process. Id. OED policymakers are acting reasonably in following the state’s

procurement process for evaluating and awarding contracts of this magnitude. Id.

While OED is taking action as quickly as possible to modernize its computer systems, in

the meantime, OED has and is taking reasonable steps to ensure that the limits on its computer

systems do not pose a barrier to prompt payment or denial of applications for benefits. Id. ¶76.

These steps include, but are not limited to the following:
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 OED IT staff, in consultation with outside IT vendors reviewed OED’s approach to doing
work.

 OED increased capacity and functionality of OED’s document imaging system to help
incorporate the massive influx in documents that have been received and entered into
workflow.

 Engaging with IGNW (a third-party vendor) to develop a new PUA application and
weekly certification form on the Google technology platform.

 Improving OED’s website to increase capacity to support the large numbers of website
hits and to get information to, and receive information from, applicants more effectively.

 OED translated its updated webpage into 15 different languages.

 OED implemented use of a web from to replace overwhelmed email boxes, which allows
OED to more effectively prioritize issues on the oldest claims, respond to people with
status updates on their requests, and track responses and questions to better monitor and
respond to trends as they appear.

 OED worked with various telecom vendors to greatly expand call capacity and stability
of the phone system, stand up PUA and DUA hot lines, and add hundreds of phones and
phone lines to OED’s Contact Center.

 OED worked with Google to create a Chatbot to allow customers another avenue to
obtain information.

 OED implemented automated issue resolution where practicable by creating macros and
other coding that run on the mainframe daily to deactivate some claim stops.

 OED implemented the identity verification tool offered by the National Association of
State Workforce Agencies’ Integrity Center to better prevent fraud without slowing down
the processing of claims (Oregon was one of the first states to implement this tool).

 OED engaged a third-party vendor to assist OED’s adjudication team gather claim
specific facts up front before it is assigned to an adjudicator, which decreases the amount
of time an adjudicator needs to spend reviewing each case to make an eligibility
determination.

Id.

Petitioners do not acknowledge the herculean work that OED has put into making its

computer systems work better, despite two natural disasters, ever-changing new programs, and

an unprecedented spike in demand. Instead, they indicate they would like to implement their

policy preference for a “cloud” computer system, pointing to one example of a system in Rhode

Island.
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That solution is not workable for Oregon. Implementing a Rhode-Island style “cloud”

application system would only distract OED from doing its present work, and would not solve

the underlying problem. Id. at ¶ 77. Comparing Rhode Island’s COBOL based system to

Oregon’s COBOL system minimizes the complexity of how each unique system is set up. Id.

Although a “cloud” based solution might allow OED to take applications quicker, the application

information would still need to map to OED’s COBOL mainframe system in a way that allows

the processing of payments and meets all state and federal requirements, so there is no guarantee

that a “cloud” system would solve the underlying problem. Id. OED did engage with a vendor to

create a “cloud” based PUA application. Id. This application is much more user friendly and

automated than the agency’s original PUA program design. Id. However, that application took

approximately 2,000% longer to complete than originally estimated by the vendor based on

experience in other states. Id. This delay was primarily due to the complexity of mapping the

application to OED’s COBOL based system. Id. Thus, OED policymakers have acted reasonably

in their IT policy choices.

8. The Benefits While You Wait program is an example of OED’s good-faith
efforts to minimize harm to unemployed Oregonians, not evidence that OED
could have acted faster to pay claims when due.

The Benefits While You Wait (BWYW) program shows that OED is doing everything it

can to get timely payment to Oregonians within the bounds of the law. Recognizing that many

unemployed Oregonians faced hardship while the agency worked to determine their eligibility,

OED instituted BWYW, an innovative program that authorized payment to certain applicants

before the agency determined which program an applicant qualified for. While additional

adjudicators were hired and trained, BWYW allowed benefits to go out to Oregonians without

impacting the adjudication workload since it was not adjudicators that performed the outreach

about the initiative, processed PUA applications, and released payment to the applicant.

Gerstenfeld Decl. ¶¶ 78-79.
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But the U.S. DOL determined that BWYW exceeded what Congress would permit. Id. ¶

79. The U.S. DOL provided guidance indicating that OED was prohibited, as a matter of law,

from issuing payment before it established which program an applicant qualified for. Id. To

continue speeding payment to Oregonians without following each and every one of the federal

regulations would have risked losing federal support for the unemployment insurance programs.

Id.

Petitioners are correct in noting that OED spent resources getting this program off the

ground. Pets.’ MSJ at 39. Petitioners criticize the agency for attempting to do exactly what

Petitioners say they want the agency to do—investing agency resources to get speedy payments

to Oregonians. It is easy for Petitioners to argue in hindsight that the effort was not worth

speeding payments to thousands of Oregonians (possibly thousands more if the U.S. DOL has

not terminated the initiative). But the BWYW program demonstrates both that the agency is

innovating to act with alacrity in an attempt to get payment to Oregonians, and that the

complicated and ever-shifting web of state and federal requirements makes meeting Petitioners’

requested timeframes impossible to achieve in the context of a global pandemic, multiple new

programs, frequent federal or state changes to existing programs, statewide wildfires, Nigerian

unemployment insurance fraud rings, and other difficulties of 2020.

F. Petitioners misunderstand and draw unjustified conclusions from the data reported
by states to the U.S. Department of Labor.

Petitioners assert that U.S. DOL reports (which is generated from data reported by the

states), as explained through their expert, show that “Oregon has taken longer than almost any

state to make final decisions on claims for unemployment benefits.” Pets. MSJ at pp 20-28. This

assertion is factually incorrect.

As an initial matter (dispositive for summary judgment purposes), OED has retained an

expert who is qualified to and is available to testify at trial to dispute the factual allegations,
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conclusions, and opinions that Petitioners assert through their expert George Wentworth

regarding U.S. DOL reports based on data as reported by the states. Scott Declaration ¶ 2. In

particular, these experts are available and willing to dispute several of Petitioners’ allegations

characterizing reports issued by the United States Department of Labor as establishing that

Oregon is acting on unemployment claims during the COVID-19 pandemic slower than other

states. Id.

This declaration is enough by itself to create questions of fact regarding the accurateness

of Petitioners’ factual assertions that Oregon is acting on claims slower than other states based

on U.S. DOL reports. See Linda Two Two v. Fujitec America, Inc., 355 Or 319 (2014),

Hinchman v. UC Market, LLC, 270 Or App 561 (2015), & Lacasse v. Fountain Plaza, 278 Or

App 24 (2016). These cases establish that ORCP 47 E requires denial of summary judgment

where the question at issue is “susceptible to proof through expert testimony.” ORCP 47 E “is

designed to enable parties to avoid summary judgment on any genuine issue of material fact

which may or must be proved by expert evidence.” Hinchman, 270 Or App at 569 (explaining

that ORCP 47 E “does not require that the actual evidence be furnished to contravene what the

moving party has shown” (internal quotation marks omitted)). Thus, although expert testimony

might be “required” to create a genuine issue of material fact on issues that are not within the

knowledge of an ordinary lay person, “that is not the only circumstance in which expert

testimony might be required to establish a genuine issue of material fact.” Id. at 570 (emphasis

added) (citing Linda Two Two, 355 Or at 332–33).

Expert testimony is also “required” to create a genuine issue of material fact, where, as

here, the issue is susceptible to proof (that is—may be proved) through expert testimony. Id.

Petitioners have put on evidence through an expert to explain what the U.S. DOL reports show;

there is no dispute, therefore, that this issue is susceptible to proof through expert testimony. As

a result, the Declaration of Carla Scott pursuant to ORCP 47 E is sufficient to establish questions
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of material fact that preclude summary judgment for Petitioners on their first two claims for

relief.

In the meantime, OED provides some general information for context now. The U.S.

DOL reports cited by Petitioners and their expert are based on data reported by states.

Gerstenfeld Decl. ¶ 80. States throughout the nation have had challenges with their systems

during the pandemic and some states reported differently than others. Id. And most states, unlike

Oregon, have not passed the U.S. DOL data validation requirements, which should be taken into

account when determining how much credence to put in the federal reports. Id.

It is also important to recognize that the U.S. DOL data is backwards looking.

Gerstenfeld Decl. ¶ 81. It only reflects work after it is done, not work waiting to be done and it

only reflects reported work performed pursuant to each state’s laws, which often vary in

significant respects. Id. Once payments are made, the U.S. DOL data shows how long those

people had to wait to receive payment. Id. It does not reflect people who have not yet been paid

and are still waiting—whether for a day or several months. As a result, as states catch up on

backlogs, timeliness numbers may actually go down—that is because they are paying a lot of the

people who have been waiting to get paid. Id. Oregon’s numbers will not begin to show progress

until OED completes its backlog of claims in adjudication. Id. Conversely, a really high “timely

first payment rate” could either reflect a state that is very current and is making all payments

timely, or a state that has not yet made significant progress getting caught up on its back log. Id.

The federal performance numbers would look the same in either scenario. Id.

It is also helpful to compare the number of first payments being made to the number of

new claims filed. Id. ¶ 82. For example, in Oregon, for August 2020, Oregon actually issued

more “first time" payments to people than the number of new claims filed. Id. That reflects OED

paying a lot of the older claims that were waiting for adjudication or other issues to be resolved.

Some of the OED’s low timeliness numbers in the U.S. DOL reports upon which Petitioners rely

number reflects the agency resolving a high volume of older work. Id. By contrast, California
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had a significantly higher “first pay timeliness” rate, but they only issued 28% as many new

payments as they had new claims. Id. This is consistent with information in the media and the

“Strike Team” report issued about California’s UI program indicating a backlog that was still

growing (at 10,000 claims per day) in August 2020.16

III. THE ALLEGED CLAIMS FOR RELIEF

The first and second claims seek relief pursuant to ORS 183.490 for alleged unreasonable

delay in making decisions to pay or deny applications for unemployment benefits. The third

claim seeks relief pursuant to the same statute for alleged unlawful refusal to act to make OED’s

systems more accessible to Limited English Proficient (LEP) applicants.

IV. LEGAL STANDARDS

A. Summary judgment standard.

ORCP 47 provides that summary judgment should be granted where “the pleadings,

depositions, affidavits, declarations, and admissions on file show that there is no genuine issue as

to any material fact and that the moving party is entitled to prevail as a matter of law. No

genuine issue as to a material fact exists if, based on the record before the Court viewed in a

manner most favorable to the adverse party, no objectively reasonable [fact-finder] could return a

verdict for the adverse party on the matter that is the subject of the motion for summary

judgment. The adverse party has the burden of producing evidence on any issue raised in the

motion as to which the adverse party would have the burden of persuasion at trial.”

B. Standard for relief pursuant to ORS 183.490.

ORS 183.490 provides that this Court may, “compel an agency to act where it has

unlawfully refused to act or make a decision or unreasonably delayed taking action or making a

16 https://apnews.com/article/virus-outbreak-gavin-newsom-california-
4f5072d2a67d3641d5c6c924b48ad7aa#:~:text=The%20agency's%20backlog%20of%20unanswe
red,more%20than%201.6%20million%20claims;
https://calmatters.org/newsletters/whatmatters/2020/09/california-unemployment-benefits-edd-
report. A true and correct copy of each is attached to the Price Declaration ¶¶ 20 and 21.
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decision.” A court order to compel action pursuant to ORS 183.490 is available only when an

agency has not yet acted, and the statute allows the circuit court to order the agency to act only

with “greater alacrity,” not to compel the agency to act in a particular manner. Mendieta v. State,

By & Through Div. of State Lands, 148 Or App 586, 598 (1997). Thus, an agency may not be

compelled to act under ORS 183.490 where the agency has acted incorrectly; compulsion to act

is only proper where an agency has unlawfully refused to act or unreasonably delayed in taking

action. Id at 598-99.

V. ARGUMENT

As explained below, summary judgment is not appropriate for Petitioners on their first two

claims because OED is acting reasonably, given the unprecedented circumstances that the agency

is working through. OED is working as promptly as possible to issue as many decisions as possible

in the midst of two natural disasters, while navigating a shifting maze of new federal programs,

and while staying within the fraud monitoring and program eligibility limits that Congress has

established. Given this context, the agency is acting with utmost alacrity and there is nothing for

the Court to order which could speed up adjudication timeframes. At the very least, there are

disputed questions of material fact regarding whether the agency is acting reasonably in this

context; how long average and median claims are taking to process; and how Oregon’s statistics

compare with her sister states. These questions of material fact render summary judgment

inappropriate. Further, it would be completely impossible for the agency to comply with the

timeline that Petitioners suggest in their motion, so summary judgment is improper for that

additional reason.

By contrast, summary judgment is appropriate in OED’s favor on the third claim for the

LEP population. This is so because the third claim asks only whether OED has refused to comply

with discrete legal requirements. To the extent that any discrete legal requirements apply, the

undisputed facts show that OED has met them.
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A. Petitioners’ motion for summary judgment should be denied because OED is acting
with utmost alacrity in processing, paying, or denying applications for
unemployment benefits.

1. Whether Petitioners have proven unreasonable delay in making a decision
under ORS 183.490 depends on the circumstances.

To decide whether summary judgment should be granted on the first two claims which

seek injunctive relief, this Court must decide as a factual matter whether OED has, as a matter of

law, “unreasonably delayed taking action or making a decision.” See ORS 183.490 (providing

that this Court “may . . . compel an agency to act where it has . . . unreasonably delayed taking

action or making a decision”). An injunction issued pursuant to ORS 183.490 is also limited by

Oregon case law governing the scope of such equitable relief generally. “Mandatory injunctions

are but rarely issued and should be issued only in extreme cases and where the right to such relief

is clear.” Levasseur v. Armon, 240 Or App 250, 258 (2010); see also Jewett v. Deerhorn

Enterprises, Inc., 281 Or 469, 473 (1978) (An injunction is an extraordinary remedy and will be

granted only upon clear and convincing proof).

There is a dearth of Oregon case law interpreting what “unreasonable delay” means under

ORS 183.490. Petitioners rely heavily on Lombardo v. Warner, 340 Or 264 (2006), where the

Oregon Supreme Court addressed the narrow certified question of what standard should be

applied to determine whether, pursuant to ORS 183.490, the Oregon Department of

Transportation (ODOT) has processed within a reasonable time applications for variances to

allow temporary signs for short-term events. The court Lombardo fashioned a rule of

reasonableness under ORS 183.490 that is limited to that question and context:

The legislature did not supply an explicit time limitation within which the
department must act when granting or denying a variance. However, the Oregon
Administrative Procedures Act contains a specific provision that authorizes a party
to petition a court for an order “compel[ling] an agency to act where it has . . .
unreasonably delayed taking action or making a decision.” ORS 183.490 (emphasis
added). We therefore conclude that the legislature intended that the department act
on a request for a variance within a reasonable time.

We note that what is reasonable may not be the same in every instance. A variance
for a sign advertising an event to take place on the upcoming weekend may require
a quicker response from the department than a sign advertising an event several
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months in the future. In each instance, the department and any court reviewing the
department's action (or inaction) must determine what is reasonable by considering
whether the department's action was timely enough to allow the person seeking a
variance to obtain a determination in time to make the display of the sign
meaningful, consistently with the orderly processing of variance requests.

Lombardo, 340 Or at 273–74 (2006) (some emphasis added); but see Bay River, Inc. v. Envtl.

Quality Comm'n, 26 Or App 717, 723 (1976) (setting out general rule a showing of unreasonable

delay under ORS 183.490 permits a court to order only that the agency proceed with greater

alacrity).

The factual and regulatory circumstances surrounding issuing temporary variances for

signs, does not compare to the size and complexity of the various programs OED must

administer under complicated laws with competing mandates. To the extent Lombardo extends

to the highly regulated unemployment insurance context, this Court should ask both (1) whether

the agency is acting in accordance with applicable laws governing its processing of applications

for unemployment benefits and (2) whether the OED is acting in manner so as to be meaningful

to Petitioners.

OED does not dispute that paying claims more quickly would be preferable to Petitioners

and more meaningful. But even delayed payments remain meaningful (contrary to the situation

in Lombardo), particularly when factoring in the risk to the integrity of OED’s programs and

federal funding if OED issues payment before OED has sufficiently determined that they are

due.17 Cf. Lombardo, 340 Or 264 at 273 (applications for variances to post temporary signs for

transitory purpose would be meaningless unless acted on before purpose expired).

17 Failure to follow federal requirements, such as ensuring people meet the requirements to get
CARES Act benefits, could result in the U.S. DOL cancelling their agreement with Oregon,
meaning PUA, PEUC and other benefits would no longer be available to anybody in Oregon. It
can also result in the federal government no longer providing administrative funding for a state
to operate its UI program, and the removal of significant federal payroll tax credits that state’s
employers receive.
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Petitioners also urge this Court to look to analogous federal law and apply the six-factor

“TRAC” test in determining whether there has been any unreasonable delay here under ORS

183.490. Pets’ MSJ at 16. Those factors are:

(1) the time agencies take to make decisions must be governed by a rule of reason;
(2) where Congress has provided a timetable or other indication of the speed with
which it expects the agency to proceed in the enabling statute, that statutory scheme
may supply content for this rule of reason; (3) delays that might be reasonable in
the sphere of economic regulation are less tolerable when human health and welfare
are at stake; (4) the court should consider the effect of expediting delayed action on
agency activities of a higher or competing priority; (5) the court should also take
into account the nature and extent of the interests prejudiced by delay; and (6) the
court need not find any impropriety lurking behind agency lassitude in order to hold
that agency action is unreasonably delayed.

In re A Cmty. Voice, 878 F3d 779, 786 (9th Cir. 2017) (applying factors in mandamus action).

As shown above and explained further below, whatever test or set of factors applies,

Petitioners fail to establish as a matter of law that OED has unreasonably delayed in paying or

denying claims under the applicable regulatory framework. To the contrary, OED presents more

than sufficient evidence for the trier of fact to conclude that the agency has not unreasonably

delayed in paying or denying claims.

2. While OED is required to promptly make decisions to pay or deny claims
when due, various state and federal laws and guidance from the U.S. DOL
require OED to take the time necessary to determine eligibility.

There is not a per se timeframe within which OED must pay or deny claims. Taken

together, various state and federal laws and federal guidance, show that states are not required to

pay or deny applications for benefits faster than is administratively possible under extreme

extenuating circumstances outside a state’s control. Federal targets for timely benefit payment

during normal times are set forth in 20 CFR § 640.5.18 This federal regulation governs the U.S.

DOL’s oversight of states implementing unemployment programs. But this regulation has not

18 The federal timeliness standard upon which Petitioners rely is that 87% of claims are to have
first payments within 21 days. 20 CFR § 640.5 This regulation is silent about the remaining
13%. In other words, a state could technically meet the normally applicable federal standards by
having 87% of payments within 21 days and the other 13% paid a year later.
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been held to be privately actionable nor has it been enforced against a state by applicants for

unemployment insurance. Cf. Acosta v. Brown, 213 Cal. App. 4th 234, 255 (2013), as modified

on denial of reh'g (Feb. 28, 2013) (suggesting that there may be no private right of action under

20 CFR § 640.5).

In Acosta, unemployed Californians who had experienced significant delays in receiving

benefits sought a writ of mandate directing the California Governor to ensure they would receive

benefits within the time period specified in 20 CFR § 640.5. Id. at 237. In that case, there was

“abundant undisputed evidence” that California had been—for over a decade—unable to meet

federal timeliness standards in that federal regulation regarding UI claims. Id. at

239. “Emphasizing the desperate straits in which they and many thousands of other struggling

laid-off workers have been placed by the long delays in the processing of UI benefit claims, and

the ineffectuality of DOL's prolonged effort to induce and enable [California] to come into

compliance with federal timeliness requirements,” the petitioners in Acosta contended that “the

only meaningful way compliance can be achieved is a judicial mandate compelling compliance

with the federal timeliness standards.” Id.

California maintained, however, that the state court should abstain from imposing those

timeframes because “granting the relief sought and monitoring and enforcing compliance by a

judicial order would be unnecessarily burdensome given the availability of more effective means

of administrative redress and usurp or interfere with the functions of [the U.S. DOL] with respect

to matters involving complex economic and other policy issues unsuitable for judicial

determination.” Id.

In analyzing the parties’ arguments, the court in Acosta noted the Supreme Court’s

decision in Java, which, as noted above, interpreted the federal statutory requirement that

benefits be paid “when due” to mean the “time when payments are first administratively allowed

as a result of a hearing of which both parties have notice and are permitted to present their

respective positions.” 402 U.S. at 122-23. Evaluating this standard (which is not as
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straightforward as it might seem in practice), the court in Acosta acknowledged evidence

regarding California’s inability to administratively comply with the federal timeliness regulations

in part because of the Great Recession of 2007-2009:

[California’s] UI program, by far the largest in the nation, is difficult to
administer in the best of circumstances. The program is governed by an intricate
mosaic of complex state and federal statutes and regulations, administered by
multiple state agencies employing more than 10,000 employees, and serves a
huge and diverse workforce, including numerous seasonally employed workers
who submit frequent claims. The problems that historically hindered the prompt
payment of benefits and expeditious appeals from the denial thereof were
profoundly exacerbated by the national economic recession that began in 2008,
which led to “skyrocketing” UI claims that quickly overwhelmed the program. In
2007, California's unemployment rate was approximately 5.3 percent. By 2008,
the annualized unemployment rate rose to about 7.3 percent, a 38 percent increase
over the previous year. By 2009, the annualized rate rose to approximately 11.4
percent, a 56 percent increase over the previous year and a 115 percent increase
over the unemployment rate in 2007. In August 2010, shortly before the present
petition was filed, the state unemployment rate rose to 12.4 percent. Rising
unemployment increased the workloads of the [responsible California agencies]
so dramatically that DOL's timeline targets quickly became unattainable.

(Emphasis added). Against this backdrop, the court in Acosta abstained from issuing any relief,

reasoning that the remedy for California’s decades-long failure to comply should be “devised,

monitored and enforced administratively” by the U.S. DOL, not the California state courts by

judicial injunction. Id. at 249-52 (setting out in great detail the U.S. DOL’s power to monitor

and enforce its regulations regarding timeliness standards, which includes an iterative process

between the U.S. DOL and the states).

In any event, the federal government anticipated that disruptions like the pandemic may

hinder the states’ ability to timely administer unemployment programs. The same federal

regulations setting out timeliness targets recognizes that states will not be able to hit those targets

while they are dealing with emergencies like the pandemic. 20 § CFR 640.3(b)(2) provides:

[Whether a state is in compliance with federal timeliness guidelines] will depend
upon the circumstances in each State that impacts upon its performance in paying
benefits. Factors reasonably beyond a State's control may cause its performance to
drop below the level of adequacy expressed in the table below [20 CFR 640.5] as
criteria for substantial compliance applicable to all States. Where it is
demonstrated that failure to meet the criteria of adequacy is attributable to factors
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reasonably beyond the State's control and, in light of those factors, the State has
performed at the highest level administratively feasible, it will be considered that
the State is in substantial compliance with the Standard for conformity.

(Emphasis added).

These above-described laws do not require OED to meet impossible timeframes to pay or

deny claims, but rather require only that OED act as promptly as administratively possible in

conjunction with iterative oversight by the U.S. DOL.

This Court should follow the Acosta court’s lead; it should grant summary judgment to

OED on the first two claims because no relief is warranted even if OED is not currently in

compliance with federal targets. The subject matter experts at the U.S. DOL are best equipped to

devise, monitor, and ensure compliance with that agency’s own administrative rules. The

permissive language of ORS 183.490 confirms that, even if this Court finds that OED has not

complied with ORS 183.490, this Court is not required to order anything. (“The court may …

compel an agency to act.) Rather, the Court retains discretion to defer to the U.S. DOL’s

expertise in monitoring compliance with the U.S. DOL’s own regulations. The Court should

grant summary judgment in OED’s favor for this reason.

3. OED is acting to pay or deny claims with utmost alacrity and as promptly as
administratively feasible.

As noted above, the circumstances here are unprecedented and ever-changing. OED has

done everything within its power and control to speed up payment timeframes. Petitioners’

reliance on its characterizations through expert testimony based on U.S. DOL reports to argue

unreasonable delay by comparison of U.S. DOL reports is insufficient to prove unreasonable

delay on summary judgment. Pursuant to ORCP 47 E, OED has retained an expert who is

qualified and able to dispute the factual allegations, conclusions, and opinions that Petitioners

assert through their expert George Wentworth regarding U.S. DOL reports based on data as

reported by the states. Scott Declaration ¶ 2. This declaration is enough by itself to create

questions of fact regarding the accurateness of the factual assertions Petitioners make regarding

U.S. DOL reports.
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OED has provided is powerful evidence in the summary judgment record set forth above

and in the accompanying declarations of David Gerstenfeld, Carla Scott, and Aislinn Price for

the trier of fact to find that OED is acting reasonably, given the context in which it operates.

There is no basis to conclude as a matter law of pursuant to ORS 183.190 that OED has

unreasonably delayed taking action on claims for unemployment benefits. Petitioners’ motion

for summary judgment should be denied.

4. The injunctive relief Petitioners’ seek should not be awarded because it is
not possible or allowed by law.

Even if Petitioners have established unreasonable delay as a matter of law (and they have

not), injunctive relief is not mandatory here. Put another way, this Court would still retain

discretion to exercise discretion to decline to award any relief. See ORS 183.490 (providing that

the court “may” compel an agency to act upon a finding of unreasonable delay, not that it must

do so). And, to the extent relief may be awarded, it should be limited to an order only that the

agency proceed with greater alacrity. Bay River, Inc. v. Envtl. Quality Comm'n, 26 Or App 717,

723 (1976); see also Acosta, 213 Cal. App. 4th at 249-52 (declining to issue injunction requiring

California unemployment agencies to comply with federal timeliness standards despite abundant,

undisputed evidence of extensive delays and deferring to existing federal regulatory structure).

An injunction issued pursuant to ORS 183.490 is also limited by Oregon case law

governing the scope of such equitable relief generally. Knight v. Nyara, 240 Or App 586, 597

(2011) (stating that injunctions are “an extraordinary remedy, to be granted only on clear and

convincing proof of irreparable harm” and that injunctions are granted at the discretion of the

court, not as a matter of right); Atkinson v Bernard, 223 Or 624, 634 (1960) (stating that

injunctive relief “cannot be based solely upon the subjective likes and dislikes of a particular

plaintiff”); York et ux. v. Stallings et al., 217 Or 13, 24 (holding that an injunction could not issue

until the trial court determined the nature and extent of fallout from the sawmill so the injunction

could be framed to eliminate the nuisance while preserving the lawful portions of the defendant's
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operation). Oregon courts acting in equity do not order the impossible. See Atkinson v. Bernard,

223 Or 624, 634 (1960) (stating that injunctive relief must be based on an objective standard of

reasonableness).

Even if some form of relief may be warranted, Petitioners’ request for injunctive relief

should be denied because it seeks to impose impossible timeframes in a complicated regulatory

system, which are not susceptible to judicial oversight. Their motion seeks an order from this

Court that OED to adhere to “timeliness standards” be measured by requiring that:

1) For all claims filed before June 1st, OED adjudicate or otherwise finalize them
on or before November 15, 2020;

2) For all claims filed between June 1 and September 30, OED adjudicate or
otherwise finalize them on or before December 15;

3) For all claims filed after September 30, OED adjudicate or otherwise finalize
them on or before January 1st, 2021; and

4) OED return to federal timeliness standards for first payment and non-monetary
determinations by the last day in February 2021.

Pets.’ MSJ at 45. They also seek an order requiring OED to “report claim denial rates as a

means of allowing the court to ensure that compliance with the order and timeliness standards

are not achieved by excessive denial of unemployment claims.” Id.

There are numerous problems with this requested relief. First, most (if not all) of the

deadlines Petitioners’ seek would occur before all briefing will be completed and a hearing could

be held on the parties’ cross-motions for summary judgment, and would put OED into immediate

non-compliance. Second, as explained throughout this brief, OED cannot possibly factually or

lawfully comply with the timeframes Petitioners seek. At a minimum, there are strong questions

of material fact regarding whether OED could comply with those timeframes. Third, ordering

compliance would not outweigh the hardship or public inconvenience that would be caused by

the injunction, because compliance would risk the integrity of OED’s systems and ability to

receive funding from the U.S. DOL. Fourth, Petitioners cite no basis in law (because there is

none) for this Court to order pursuant to ORS 183.490 that OED report claim denial rates to the
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Court to determine whether there has been any “excessive denial of employment claims.” See

Pets. MSJ at 45.

In sum, any remedy for the alleged delays in paying or denying claims in this case should

be “devised, monitored and enforced administratively” by the subject matter experts at the U.S.

DOL pursuant to federal regulations, not by judicial injunction. See Acosta, 213 Cal. App. 4th at

249-52 (setting out in great detail the U.S. DOL’s power to monitor and enforce its regulations

regarding timeliness standards, which includes a detailed iterative process between the U.S. DOL

and the states). Granting the relief Petitioners seek and monitoring and enforcing compliance by

a judicial injunction would be unnecessarily burdensome given the availability of more effective

means of administrative redress and usurp or interfere with the functions of the U.S. DOL with

respect to matters involving complex economic and other policy issues unsuitable for judicial

determination. Thus, summary judgment should be granted in OED’s favor on the first two

claims because no injunctive relief should be awarded even if Petitioners establish liability,

which, as explained above, they have not.

B. OED is entitled to summary judgment on the third claim because the agency has
complied with all applicable (if any) discrete legal requirements for making its
systems accessible to LEP applicants.

The third claim for relief seeks an order compelling OED to act because it has allegedly

unlawfully refused to act to make its systems accessible to LEP applicants. In addition to citing

the Equal Protection Clause and the Civil Rights Act generally, Petitioners specifically rely on

29 CFR § 38.9, which requires state agencies to “take reasonable steps to ensure meaningful

access to each limited English proficient (LEP) individual served or encountered so that LEP

individuals are effectively informed about and/or able to participate in the program or activity.”

These laws do not, however, contain any specific and concrete legal requirements, but rather

require adherence only to broad, general laws. This claim fails because it identifies no refusal on

OED’s part to act despite any concrete legal requirement that it act and also because if these laws



Page 45 - COMBINED OPPOSITION TO PETITIONERS' MOTION FOR SUMMARY JUDGMENT
CROSS-MOTION FOR SUMMARY JUDGMENT
JK5/mm8/10505492-v2

Department of Justice
1162 Court Street NE

Salem, OR 97301-4096
(503) 947-4700 / Fax: (503) 947-4791

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

could be enforced via a refusal to act claim under ORS 183.490, OED has gone above and

beyond to make its systems accessible to LEP applicants.

1. For an unlawful refusal to act claim, ORS 183.490 permits courts to compel
an agency to act only when the agency has refused to fulfill specific and
discrete legal requirements.

The third claim for relief seeks redress for constitutional torts and alleged violations of

various general federal constitutional and statutory duties, none of which require specific or

discrete agency action. PJR ¶¶ 172 & 179 (alleging that “OED’s actions and inactions constitute

intentional discrimination in violation of the [Equal Protection Clause in the] Fourteenth

Amendment and Title VI and have a disparate impact in violation of Title VI [of the Civil Rights

Act] and regulations promulgated thereunder).”

The third claim for relief is not a proper use of ORS 183.490. Oregon law is clear that

ORS 183.490 provides for an order that an agency act when required, but not how an agency

acts. Mendieta v. State, By and Through Division of State Lands, 148 Or App 586, 599 (1997).

Petitioners do not meaningfully distinguish Mendieta. Mendieta’s holding in this regard is not

limited to final orders. In explaining how ORS 183.490 is meant to function, the decision in

Mendieta noted that ORS 183.490 is inapplicable where an agency is “acting, or making a

decision, but doing so incorrectly. Such circumstances simply are not embraced by the language

of the law.” Id. at 594. Agency action is not reviewable by ORS 183.490. Id.

For this reason, Oregon courts have made clear that ORS 183.490 is not a vehicle to

redress torts. The Court of Appeals has held that ORS 183.490 does not provide a remedy for

tortious or unlawful agency action, but only provides a remedy where an agency must act or

make a decision and has not done so. See State ex. rel. Pub. Employees’ Benefit Bd. v. Oregon

Health & Scis. Univ., 205 Or App 64, 75 (2006).
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Absent further Oregon case law directly on point, federal case law interpreting the federal

APA counterpart is persuasive here.19 Analogous federal case law applying the federal APA’s

counterpart to ORS 183.490 confirms that ORS 183.490 is not a vehicle to compel OED to act

absent an alleged discrete legal requirement to act.

For example, the court in Al Otro Lado, Inc. v. Nielsen, 327 F Supp 3d 1284 (S.D. Cal.

2018), held that the federal APA’s counterpart limits the court's ability to compel agency action

to “carefully circumscribed to situations where an agency has ignored a specific legislative

command.” Id. at 1310 (emphasis added). Thus, a claim under the federal APA challenging an

agency's alleged unlawful refusal to act may only proceed where a plaintiff asserts that an agency

failed to take a specific and discrete agency action that it was legally required to take. Id. The

“discrete agency action limitation precludes a broad programmatic attack against an agency [and]

protects agencies from undue judicial interference with their lawful discretion and avoids

entanglement in abstract policy disagreements which courts lack both expertise and information

to resolve.” Id. (internal quotation marks omitted). Against this backdrop, the court in Al Otro

Lado held that the failure to simply accept applications for asylum was a concrete violation of a

specific legislative requirement.

2. To the extent there are any discrete legal requirements actionable in the
third claim for relief, OED has met them as a matter of law on undisputed
facts.

In contrast to the allegations in Al Otro Lado, OED is in not refusing to comply with any

concrete legal requirements, such as the refusal to accept applications at all. In other words, the

third claim points to no discrete legal requirements with which OED is concretely refusing to

comply. This claim relies only on generalized alleged violations of the Equal Protection Clause

and the Civil Rights Act, and regulations promulgated thereunder that require generally that

19 Oregon courts may refer to federal case law applying the federal APA’s counterpart (5 USC §
706(1)) to ORS 183.490 for guidance. See generally AFSCME, Local 2043 v. City of Lebanon,
360 Or 809, 825 (2017).
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state unemployment agencies provide reasonable access to public benefits for LEP applicants.

To the extent these are actionable discrete legal requirements here (which OED disputes exist

here), the undisputed evidence shows that OED has met them by taking all of the actions

described herein.

3. There is nothing more for this Court to order than what OED has already
done to provide access to LEP applicants.

The amended petition for judicial review does not seek any relief further than what OED

is already providing to LEP applicants, which is language-assisted access to OED’s systems.

Summary judgment should be granted in OED’s favor on the third claim for relief.

VI. CONCLUSION

For the reasons set forth above, this Court should deny Petitioners’ motion for summary

judgment on the first two claims for relief, and grant summary judgment in OED’s favor on all

claims.

DATED November 23 , 2020.

Respectfully submitted,

ELLEN F. ROSENBLUM
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s/ Carla A. Scott
JUSTIN EMERSON KIDD #094070
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