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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, HTOO
LER PAW, HEATHER FRANKLIN, VICKI
PETROTTA, WARREN CHAN, BRENDA
COOK, LISA EXTEROVICH, KINNARI
SHAH, ABDELKADIR ABDELKADIR
MOKRANI, DIANA OROPEZA, DAVID
KNELL, BRITTNEY CIANI, STACEY
QUINTERO, KATHY SELVAGGIO,
TRACY SOLORZANO, TERRY
PATTERSON, and ERIN LACERRA, on
behalf of themselves and all others similarly
situated,

Petitioners,

v.

OREGON EMPLOYMENT DEPARTMENT
and DAVID GERSTENFELD,

Respondents.

Case No. 20CV23377

RESPONDENTS' REPLY IN SUPPORT OF
RESPONDENTS' MOTION TO DISMISS

ORAL ARGUMENT REQUESTED

ORS 20.140 - State fees deferred at filing

9/18/2020 3:44 PM
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I. INTRODUCTION

This Court lacks jurisdiction to hear this case because Petitioners’ claims are all moot.

OED1 has acted on each of Petitioners’ applications. There remains nothing for the Court to

order on the first two claims and so they should be dismissed. Petitioners’ third claim seeks to

use ORS 183.490 to impose their policy preferences on the agency. But ORS 183.490 cannot

accomplish their amorphous goals. Rather, that statute is a narrow and straightforward provision

in the Oregon APA that permits courts to compel an agency to act only when the agency has

failed to fulfill specific and discrete legal requirements. ORS 183.490 allows a court to order an

agency to act, but it does not permit the court to substitute its policy preferences in place of the

agency’s and order the agency how to act. Because ORS 183.490 does not provide the relief that

Petitioners seek, the PJR fails to state a claim upon which relief can be granted.

ORS 14.175 (permitting courts to review certain claims where agency action is capable of

repetition yet evading review) does not save the PJR from its mootness problem. In order to

employ this rarely used exception, the same unlawful agency action or policy and practice must

be likely to happen to Petitioners again. That is unlikely, given that the tsunami of

unemployment claims stems from a once-in-a-century pandemic, and given that OED has

instituted measures to address the increase in unemployment claims.

Even if ORS 14.175 could apply, this Court should still decline to adjudicate the moot

claims under ORS 14.175. OED should be permitted to conduct the necessary individualized

adjudications for program eligibility, in order to balance twin Congressional policy goals of

providing assistance to people who qualify and also weeding out fraudulent claims, which are

particularly prevalent in the pandemic unemployment programs.

The PJR should be dismissed for failure to state a claim and because no claim presents a

concrete controversy for this court to address.

1 Acronyms and capitalized terms used herein are as defined in OED’s motion to dismiss.
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II. BACKGROUND

A. The State and Federal Governments have established a complicated web of
programs with contradictory mandates; the state must act promptly, but
must also act to avoid fraud.

OED shares Petitioners’ goal of processing, as ORS 657.267 requires, the tens of

thousands of varying types of claims for unemployment insurance caused by the pandemic more

quickly and to provide better access for non-English speakers. At the same time, Congress

requires OED to conduct an individualized determination to make sure each applicant is eligible

for compensation. The Department of Labor has issued guidance requiring states to “ensure that

payment of benefits is not made when payment is not due.”2 The Department of Labor has also

issued guidance noting that, “Since the enactment of the Coronavirus Aid, Relief, and Economic

Security (CARES) Act of 2020, which created several new temporary unemployment

compensation (UC) programs (including PUA and PEUC), UI fraud has increased significantly,

further testing the integrity of individual state systems and the UI program as a whole.”3 The

federal government recognizes that in implementing the PUA and PEUC programs, states “face

significant challenges due to increased fraudulent activity and identity theft amid new and

emerging fraud schemes.”4 For example, the Colorado Department of Labor found that

2 Unemployment Insurance Letter No. 28-20 (“The Department has consistently interpreted
section 303(a)(1) to require ‘that state law include provision for such methods of administration
as are, within reason, calculated (1) to detect benefits paid through error by the agency through
willful misrepresentation or error by the claimant or others, and (2) to deter claimants from
obtaining benefits through willful misrepresentation.’ Employment Security Manual, Section
7511, The Secretary’s Interpretation of Federal Law Requirements. UIPL No. 04-01 interprets
the ‘when due’ requirement in section 303(a)(1) to also require states to ensure that payment of
benefits is not made when payment is not due. Investigations of UI program fraud by claimants,
employers, and state staff are necessary for the proper administration of the UI program.”)
3 Unemployment Insurance Program Letter No. 28-20, available at
https://wdr.doleta.gov/directives/attach/UIPL/UIPL_28-20.pdf, last accessed 9/15/2020.
4 “U.S. Department of Labor Provides $100 Million to States to Combat Unemployment
Insurance Fraud.” Available at https://www.dol.gov/newsroom/releases/eta/eta20200901, last
visited 9/15/2020.
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approximately 48,000 federal PUA claims filed in that state during the summer of 2020 were

fraudulent.5

Congress and the Oregon State Legislative Assembly have enacted a complicated set of

standards providing that certain out-of-work people are entitled to benefits while others are not.6

See, for example, ORS 657.176, a statute that has 68 parts and subparts, each detailing how

certain aspects of a worker’s separation from prior work affects her eligibility for benefits. OED

determines whether an applicant is eligible for payment through a process called adjudication.

The fact-intensive, individualized adjudication process can take time, and relies on information

provided by the applicant and others. Because OED has worked through processing the tsunami

of COVID applications, this fact-intensive individualized process is what remains of the COVID

backlog.

5 “Colorado finds more fraudulent PUA claims made July-August, says $300/week benefits will
start next week” KMGH/Blair Miller, available at www.thedenverchannel.com/news/local-
news/colorado-finds-more-fraudulent-pua-claims-made-july-august-says-300-week-benefits-
will-start-next-week, last accessed 9/15/2020.
6 Fact-specific circumstances that can disqualify a person from receiving unemployment include:
Quitting a job; Being fired or suspended from a job; Being unable to work; Being away from the
worker’s permanent residence; Attending school or training; Being self-employed; Being in jail;
Missing any work; Turning down an offer of work; Failing to actively seek work; Receiving
retirement pay (except social security); Failing to participate in a Reemployment and Eligibility
Assessment interview; Turning down a referral for work from WorkSource Oregon; Failing to
complete enrollment activities through your local WorkSource Oregon center; Being
unemployed as a result of a labor dispute; or Filing for weekly benefits during the summer,
winter, or spring break periods, or between terms when you’re an instructional or non-
instructional educational employee. (Source OED Claimant Handbook:
https://www.oregon.gov/employ/Documents/UIPUB350(English)11-5-19.pdf pages 12-13).
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B. Updated status of Petitioners’ applications for benefits.

The following chart updates the information regarding the status of Petitioners’

applications for benefits provided in OED’s motion to dismiss:

Petitioner Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

Florentina
Flores De Vega

On August 28, 2020,
submitted an application
for PUA.

On September 10, 2020
submitted an application
for regular UI.

Denied PUA on 9/9/2020.

Approved application for
regular UI.

Paid starting
9/14/2020.

Htoo Ler Paw Applied for regular UI
with correct SSN on
4/1/2020.

Approved for regular UI. Paid starting 7/1/2020.

Heather Franklin Applied for regular UI on
3/26/2020.

Applied for PUA on
4/23/2020.

Denied for regular UI on
4/21/2020.

Approved PUA.

Paid starting
7/13/2020.

Vicki Petrotta Applied for regular UI on
4/20/2020.

Applied for PUA on
4/28/2020.

Approved for regular UI.

Denied PUA.

Paid starting
7/14/2020.

Brenda Cook Applied for regular UI on
4/10/2020.

Applied for PUA on
4/29/2020.

Denied for regular UI on
7/14/20.

Approved PUA.

Paid starting
5/22/2020.

Lisa Exterovich Applied for regular UI on
4/13/20.

Applied for PUA on
6/22/2020.

Applied for PEUC on
8/12/2020.

Denied for regular UI on
6/3/2020. However, on
7/21/2020, after wage review
OED determined she did
qualify for regular UI under
an alternative base year,
and the application was
approved.

Because she qualifies for
regular UI, she does not
qualify for PUA.

Approved application.

Paid starting
7/21/2020.

Kinnari Shah Applied for regular UI on
6/11/2019 and 6/15/2020.

Approved for regular UI.
Denied PUA because

Paid starting 7/2/2019
for her 2019 claim.
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Petitioner Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

Applied for PUA on
6/15/2020.

OED representative filed
for PEUC on claimant’s
behalf on 7/15/2020.

qualified for regular UI.

Approved PEUC application.

Paid starting
7/15/2020 for her
2020 claim.

Abdelkadir
Abdelkadir
Mokrani

Applied for regular UI on
4/10/2020.

On 6/4/2020, applied for
PUA.

Denied for regular UI on
5/14/2020. But during wage
review, determined that he
did qualify for regular UI.

No weeks claimed because
paid for regular UI .

Paid starting
7/16/2020.

Diana Oropeza Applied for regular UI on
3/26/2020.

Denied for regular UI on
3/31/2020. However, on
7/15/2020, OED was
provided information and the
agency subsequently
approved her UI application.

Paid starting
7/16/2020.

David Knell Applied for regular UI on
3/28/2020.

Applied for PUA on
4/28/2020.

Applied for PEUC on
8/3/2020.

Approved for regular UI.

Approved for PUA for some
weeks.

Approved PEUC application.

Paid starting
7/28/2020.

Tracy Solorzano Applied for regular UI on
3/13/2020.

Applied again for regular
UI on 4/12/2020.

Applied for PUA on
4/28/2020.

Applied again for PUA on
6/10/2020.

Denied application on
3/17/2020.

Denied application on
5/6/2020.

Denied application on
6/24/2020.

Approved application for
PUA.

Paid starting
6/25/2020.

Stacy Quintero Applied for regular UI on
3/28/2020.

Applied for PUA on
5/13/2020.

Denied for regular UI on
5/7/2020.

Approved for PUA.

Paid starting
7/23/2020.

Kathy Selvaggio Applied for regular UI on
4/17/2019.

Submitted PUA
application on 6/12/2020.

Approved for regular UI on
5/6/2019.

Approved for PUA after she
exhausted PEUC benefits
and was determined not to be

Paid starting 5/6/2019.
After reopen paid
starting 8/3/2020.
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Petitioner Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

Submitted PEUC
application on 8/3/2020.

eligible for EB.

Approved for PEUC on
8/3/2020.

Brittney Ciani Applied for regular UI on
3/18/2020.

Applied for PUA on
6/12/2020.

Submitted PEUC
application on 9/1/2020.

Approved for regular UI.

Approved for PUA for two
weeks.
Approved for PEUC.

Paid starting
7/28/2020.

Erin LaCerra Applied for regular UI on
3/30/2020.

Applied for PUA on
5/13/2020.

Denied for regular UI on
6/23/2020.

Approved for PUA on
7/27/2020.

Paid starting
7/27/2020.

Declaration of Lindsi Leahy ISO Reply ISO Motion to Dismiss (Leahy Decl.) ¶ 2.

III. ARGUMENT

A. The first two claims are moot as to all Petitioners.

The first two claims for relief seek an order requiring OED to act with greater alacrity

with respect to applications for traditional unemployment insurance, applications for PUA,

PEUC, as well as applications for extended benefits. Petitioners’ Response at 5-6. The above

chart, however, demonstrates that OED has acted on all of their applications. Indeed, Petitioners

acknowledge that “a majority of the seventeen Petitioners have been paid in full for all weeks

claimed.” Id. at 7.

Petitioners contend that action is needed for only four Petitioners and that this Court has

power to compel action as to them under ORS 183.490: Stacey Quintero; Brenda Cook; Vicki

Petrotta; and Florentina Flores de Vega, because they have allegedly not received payment for all

the benefits due to them. Their current status in OED’s system is set forth in the above chart;

these four individuals are not experiencing any ongoing delays in the processing of their claims

for benefits.
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First, as the chart above shows, the recently filed application filed by Ms. Flores de Vega

was paid within four days of submitting a correct application. Leahy Decl. ¶ 3. Second, on

September 10, Ms. Petrotta asked to backdate her regular UI claim, and provided weekly

certification for certain weeks between March and August of 2020, which she had not previously

certified. Based on that request, and the new certifications, OED backdated her claim and issued

payment for those weeks. Leahy Decl. ¶ 3.

Third, Ms. Quintero has qualified for, and been paid through, the PUA program. She

apparently wishes that OED would increase her benefit amount, but she has not submitted

sufficient proof of income to qualify for a different payment amount than she received. OED

informed her that she had not provided sufficient proof of earnings to qualify for a higher payout

on September 9, 2020. She could have administratively appealed the amount of her payment as

demonstrated by the order she received June 1, 2020. But she did not submit an administrative

appeal (see generally OAR Chapter 471, Division 040). Leahy Decl. ¶ 4, Exh. 1. If she did

desire to challenge this administrative determination, the resulting controversy would be a

“contested case,” rather than an “other than contested case,” so the Court of Appeals, rather than

this Court, would have original jurisdiction for judicial review of that issue. ORS 183.482.

Fourth, Ms. Cook has qualified for, and been paid through, the PUA program. She

apparently wishes that OED would increase her benefit amount, but she does not and cannot

claim that OED has not acted on her application. She also could have submitted an

administrative appeal of her payment amount, but she did not submit such an appeal. Leahy

Decl. ¶ 5. And, again, only the Court of Appeals would have jurisdiction to evaluate challenges

to this determination. ORS 183.482.

Finally, to the extent the third claim states a claim – which, as explained below, it does

not – it is also moot because OED has acted to make its systems more accessible to non-English

speakers, which is the crux of that claim. Among other things, Petitioners acknowledge that

OED has created access for non-English speakers through both their traditional phone lines and a
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dedicated phone line for non-English speakers. PJR ¶¶ 46-77, 172-77; see also actions described

in OED’s Reply ISO Motion for Protective Order at pp. 5-6.

B. The third claim fails because ORS 183.490 allows a court to order an agency
to act only when the law requires specific and discrete action.

The third claim for relief seeks redress for constitutional torts and alleged violations of

various general federal constitutional and statutory duties, none of which require specific or

discrete agency action. PJR ¶¶ 172 & 179 (alleging that “OED’s actions and inactions constitute

intentional discrimination in violation of the [Equal Protection Clause in the] Fourteenth

Amendment and Title VI and have a disparate impact in violation of Title VI [of the Civil Rights

Act]; Response to Mot. to Dismiss at 14. While Petitioners acknowledge that OED has taken

action to increase access for non-English speakers, they contend that OED’s efforts to increase

access is insufficient. Id. Petitioners allege that OED has acted unlawfully by not adopting

specific policies and processes that Petitioners wish OED would implement. While Petitioners’

policy preferences are understandable, they are not specific and discrete legal requirements that

are actionable pursuant to ORS 183.490.

The third claim for relief is not a proper use of ORS 183.490. Oregon law is clear that

ORS 183.490 provides for an order that an agency act when required, but not how an agency

acts. Mendieta v. State, By and Through Division of State Lands, 148 Or App 586, 599 (1997).

Petitioners do not meaningfully distinguish Mendieta. Mendieta’s holding in this regard is not

limited to final orders. In explaining how ORS 183.490 is supposed to function, the decision in

Mendieta noted that ORS 183.490 is inapplicable where an agency is “acting, or making a

decision, but doing so incorrectly. Such circumstances simply are not embraced by the language

of the law.” Id. at 594. Agency action is not reviewable by ORS 183.490. Id.

For this reason, Oregon courts have made clear that ORS 183.490 is not a vehicle to

redress torts. The Court of Appeals has held that ORS 183.490 does not provide a remedy for

tortious or unlawful agency action, but only provides a remedy where an agency must act or
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make a decision and has not done so. See State ex. rel. Pub. Employees’ Benefit Bd. v. Oregon

Health & Scis. Univ., 205 Or App 64, 75 (2006).

Analogous federal case law applying the federal APA’s counterpart to ORS 183.490

confirms that ORS 183.490 is not a vehicle to compel OED to act absent an alleged discrete legal

requirement to act. As Petitioners correctly note, Oregon courts may refer to federal case law

applying the federal APA’s counterpart (5 USC § 706(1)) to ORS 183.490 for guidance.

Response at 14. To support Petitioners’ position that they are merely seeking an order directing

OED to take discrete, legally required action, they rely Al Otro Lado, Inc. v. Nielsen, 327 F.

Supp. 3d 1284 (S.D. Cal. 2018), which addressed a claim under the federal APA’s counterpart to

ORS 183.490.

But Al Otro Lado actually undermines Petitioners’ arguments. The court there held that

the federal APA’s counterpart limits the court's ability to compel agency action to “carefully

circumscribed to situations where an agency has ignored a specific legislative command.” Id. at

1310 (emphasis added). Put another way, a claim under the federal APA challenging an agency's

alleged failure to act may only proceed where a plaintiff asserts that an agency failed to take a

specific and discrete agency action that it was legally required to take. Id. The court reasoned

that “[t]he discrete agency action limitation precludes a broad programmatic attack against an

agency [and] protects agencies from undue judicial interference with their lawful discretion and

avoids entanglement in abstract policy disagreements which courts lack both expertise and

information to resolve.” Id. (internal quotation marks omitted).

The court in Al Otro Lado only allowed an otherwise moot claim to proceed where the

agency had allegedly violated a specific legislative command simply to accept applications from

asylum seekers. Id. In other words, the alleged failure to accept applications for asylum was a

concrete violation of a specific legislative requirement. Rather than supporting the third claim

for relief, this case illustrates why the PJR fails to state a claim under ORS 183.490. Petitioners

in their third claim have pointed to no discrete legal requirements with which OED has refused to
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comply. They rely only on generalized alleged violations of the Equal Protection Clause and the

Civil Rights Act.

Finally, Petitioners rely on Salibello v. Oregon Board of Optometry, 276 Or App

363, 369 (2016), for the proposition that ORS 183.490 authorizes the Court to require

action in addition to that which has already been taken. But Salibello is inapposite. The

petitioner in that case brought a claim for declaratory judgment to obtain an unredacted

copy of an investigative record pursuant to a statute giving him that right. But the claim

was dismissed because the petitioner’s exclusive remedy was through Oregon’s APA,

either via review as a final order under ORS 183.484, or through ORS 183.490 if the

agency had made an enforceable offer to provide the full record (after having provided a

redacted copy) but had failed to do so in a timely manner. Salibello thus does not stand

for the proposition that ORS 183.490 may provide a process for a petitioner to compel the

agency to take further action where it had already acted, rather, that case’s language

regarding compelling further action turned on the existence of an outstanding,

enforceable offer. Here, OED has acted on all of Petitioners’ applications and unlike in

Salibello, it has made no outstanding, enforceable but unperformed offers for Petitioners

to enforce via ORS 183.490.

In short, despite Petitioners’ characterization of the third claim for relief, they cannot

avoid that it seeks broad redress regarding general duties, as opposed to discrete legal

requirements.

C. ORS 14.175 does not apply to the type of amorphous inaction alleged in this
case.

Petitioners’ reliance on ORS 14.175 does not save any of the claims for relief. That

statute provides a limited means by which Oregon courts may but are not required to exercise

discretion to adjudicate clearly delineated yet moot claims:
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[A]ny action in which a party alleges that an act, policy or practice of a
public body. . . is unconstitutional or is otherwise contrary to law, the party may
continue to prosecute the action and the court may issue a judgment on the
validity of the challenged act, policy or practice even though the specific act,
policy or practice giving rise to the action no longer has a practical effect on the
party if the court determines that:

(1)The party had standing to commence the action;

(2)The act challenged by the party is capable of repetition, or the policy or
practice challenged by the party continues in effect; and

(3)The challenged policy or practice, or similar acts, are likely to evade
judicial review in the future.

(Emphasis added); see also Couey, 357 Or 460, 510-11 (2015) (en banc).

OED agrees with Petitioners that Oregon courts look to federal law regarding the capable

of repetition yet evading review exception to mootness in interpreting and applying ORS 14.175,

at least to the extent the standards overlap. Response at 10. As explained below, federal case

law makes clear that this exception to the mootness doctrine is narrow and should only be

invoked in extraordinary circumstances, which are not present here.

1. The required elements of ORS 14.175 are not met here.

The discrete agency action limitation on claims brought pursuant ORS 183.490 naturally

and necessarily carries over to determining whether a court may entertain a moot ORS 183.490

claim. See Al Otro Lado, 327 F. Supp. 3d at 1310 (allowing moot claim against INS to proceed

under the ‘capable of repetition yet evading review’ exception where the INS had refused to

comply with specific and discrete statutory mandate to accept asylum applications and where

that particular refusal was likely to repeat).

Thus, to determine whether the “act challenged by the party is capable of repetition” or

whether “the policy or practice challenged by the party continues in effect,” the Court must first

identify what discrete legal requirement an agency has allegedly failed to meet. Put another way,

unless a discrete legal requirement is identified, a Court cannot evaluate whether an agency is

reasonably likely to violate it again in the future. Here, Petitioners do not point to any discrete
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legal requirement that OED is likely to fail to meet in the future. Instead, they ask this Court to

enter an order in a factual vacuum. ORS 14.175 does not save the moot claims for this reason

alone.

In addition, with respect to the individually named petitioners, the motion for class

certification overlooks that, as to the individually named petitioners, the capable of repetition

doctrine applies “only when there is a reasonable expectation that the same complaining party

would be subjected to the same action again.” Cox v. McCarthy, 829 F.2d 800, 803 (9th Cir.

1987)) (emphasis added). This exception to the mootness doctrine applies only in “exceptional

circumstances,” GTE California, Inc. v. F.C.C., 39 F.3d 940, 945 (9th Cir. 1994), and provides

“only minimal protection to individual plaintiffs,” Doe v. Att’y Gen’l of the U.S., 941 F.2d 780,

784 (9th Cir. 1991); Stroeder v. Serv. Emps. Int’l Union, No. 3:19-CV-01181-HZ, 2019 WL

6719481, at *3 (D. Or. Dec. 6, 2019) (dismissing moot claim and rejecting argument that claim

met the capable of repetition yet evading review because there was no reasonable expectation

that plaintiff would be subjected to the challenged action again).

As set forth above, the individually named petitioners’ claims arise under a variety of

unique situations in the face of an unprecedented global pandemic. There is no reasonable

likelihood that they will experience the same alleged inaction again in the future, especially

given OED’s progress addressing the COVID unemployment crisis. Further, the issues presented

are case-bound because of the fact-specific circumstances of each Petitioner.

With respect to the putative class, as shown above and in OED’s response to the motion

for class certification, the named class representatives present a wide array of unique

circumstances, each of which require different processes on different timeless. For the same

reasons class certification is not warranted, their claims for relief are not well-suited to an order

under ORS 183.490, which may only order an agency to act where it has a discrete legal duty to

do so. See Response to Mot. for Class Certification at pp. 3, 11-17.
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This case does not present a reasonable likelihood that the same or similar concrete

inaction – i.e., agency refusal to act as required by a specific and discrete legal requirement to act

– that the individual Petitioners or named class representatives – are likely to experience again.

In sum, Petitioners’ moot claims all fail to present a concrete justiciable controversy for this

Court to redress. Instead, Petitioners ask this Court to enter an amorphous permanent injunction

against OED in a vacuum. Accordingly, ORS 14.175 does not save Petitioners’ moot claims.

2. Even if ORS 14.175 is met, this Court should not exercise its
discretion to decide the moot claims.

As noted above, even if the elements of ORS 14.175 are met, this Court may exercise

discretion to decline to adjudicate the moot claims. See, e.g., E. Oregon Mining Ass’n v. Dep’t of

Envtl. Quality, 285 Or App 821, 834 (2017), aff’d 365 Or 313 (2019) (declining to exercise

discretion to decide moot claim where issues were case-bound and did not involve “recurring

legal issue[s] that ha[ve] implications beyond [the] particular litigation.”); Rogue Advocates v.

Board of Comm’rs of Jackson County, 362 Or 269 (2017) (a court is not required to issue a

judgment in a moot case that is capable of repetition yet likely to evade review); Geddry v.

Richardson, 296 Or App 134 (2019) (court did not exercise discretion to hear moot case where it

was a fact-bound question that was not likely to arise often).

There are strong policy reasons for this Court to decline to adjudicate Petitioners’ moot

claims. As demonstrated in OED’s motion for protective order, the agency is making significant

progress in processing and adjudicating applications for benefits. OED is not being recalcitrant,

nor is it “picking off” class representative claims in order to prevent class certification (as

Petitioners argue) so it may continue the alleged wrongful inaction. To the contrary, the agency

is focused on making significant progress in accepting, processing, and adjudicating all

applications for unemployment benefits, while still complying with applicable state and federal

law to avoid fraud. Petitioners’ response to OED’s motion for a protective order cites to an OPB
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article for past wait times but omits the discussion in the same article about how OED has now

reached its goal of processing 70,000 backlogged claims for pandemic unemployment assistance.

As of August 8, 2020, OED had processed 99% of the 548,000 claims it had received for

the year (an increase of 889% over the number of claims it had received by that point in 2019).7

As explained in OED’s reply in support of its motion for a protective order, OED processed this

number of applications by increasing its staff count from 100 processing employees on March

15, 2020 to 1,100 processing employees as of August 18, 2020. That increase in person-power,

plus an increase in the number of phone lines, helped to decrease the average call waiting time to

36 minutes as of August 20, 2020. OED has been working hard, and continues to work hard, on

behalf of Oregonians, and it continues to make progress to meet the unprecedented challenges of

the COVID pandemic. See Eklhorn Baptist v. Brown, 366 Or 506, 509 (2020) (noting

unprecedented challenges associated with governing during pandemic).

IV. CONCLUSION

For the reasons set forth above, in OED’s motion to dismiss, and in OED’s response to

the motion for class certification, the PJR should be dismissed for lack of subject matter

jurisdiction and for failure to state a claim.

DATED September 18 , 2020.

Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney General

s/ Carla A. Scott
JUSTIN EMERSON KIDD #094070
CARLA A. SCOTT #054725
Assistant Attorney General
Trial Attorneys
Justin.Kidd@doj.state.or.us
carla.a.scott@doj.state.or.us
Of Attorneys for Respondents

7 https://unemployment.oregon.gov/media/previous-dashboards Last visited 8/26/2020.
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