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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
WARREN CHAN, BRENDA COOK, 
LISA EXTEROVICH, KINNARI SHAH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, TERRY 
PATTERSON, and ERIN LACERRA, on 
behalf of themselves and all others 
similarly situated, 

Petitioners, 

v. 

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD, 
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Respondents. 

 

INTRODUCTION 

 For over half a year, OED has publicly acknowledged its failure to provide prompt 

emergency relief to tens of thousands of desperate Oregonians.  It has mostly faulted its outdated 

computer system and the unusually high volume of applications it received.  In opposing class 

certification, however, OED has identified a new culprit: the applicants themselves.  OED 

blames Petitioners for its months-long delay in finalizing their claims for unemployment 

insurance benefits.  

Virtually every state in the United States has been flooded with claims for unemployment 

insurance.  Yet Oregon is taking longer to finalize claims than almost any other state in the 

nation.  This is not the fault of the Petitioners.  Nor is it the fault of the more than 50,000 people 

still waiting for OED to act—people selling blood plasma, losing property, skipping medicine, 

eating donated food, and facing homelessness, all because the state agency tasked with providing 

money in an emergency has not done so for six months and counting.  OED has failed to adopt 

procedures and take actions that could hasten its claim finalizations.  As a result, OED is so 

unusually slow in finalizing claims that it is dragging down the national average.   

Because Petitioners will prove their case by demonstrating that OED’s needlessly 

confusing, broken unemployment claims system has resulted in widespread unreasonable delay, 

and because there are tens of thousands of Oregonians still waiting for relief, this case is ripe for 

class certification.  This Court should reject OED’s attempt to avoid judicial scrutiny of the 

administrative failure responsible for exacerbating a continuing humanitarian crisis.  
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ARGUMENT 

I. Petitioners meet Rule 32 A’s requirements for class certification. 
 
ORCP 32A establishes four threshold requirements for class certification.  Respondents 

do not dispute that Petitioners have satisfied the numerosity requirement of 32 A(1), and they do 

not challenge the adequacy of the class representatives1 or class counsel under 32 A(4).  

Respondents also have not challenged Petitioners’ proposed class or subclass definitions.  

Accordingly, in this section, Petitioners address only OED’s arguments on commonality and 

typicality.2  

a. Petitioners have established commonality.  

OED challenges the existence of “questions of law or fact common to the class[,]” or 

commonality.  ORCP 32 A(2).  OED argues that because its decisions on individual claims can 

be delayed for a number of reasons—most notably, in OED’s view, because of alleged mistakes 

and delays caused by the applicant—there is no commonality of issues among class members.  

(Resp. Mtn. Class Cert., 13:1-2).   

That argument is unsupported by legal precedent.  The Oregon Supreme Court has made 

clear that “[c]ommonality asks only if there are questions of law or fact common to the class.  It 

 
1 Respondents argue that class certification is inappropriate because the “named class 

representatives no longer have standing[.]”  (Respondents’ Response to Petitioners’ Motion for 
Class Certification, “Resp. Mtn. Class Cert.,” 11:8-9).  For the reasons set forth in Petitioners’ 
Response to Motion to Dismiss at 9:11-13:9, this Court can and should continue to exercise 
jurisdiction.   

 
2 As in previous filings, Petitioners in this brief use “Regular UI” to refer to traditional 

unemployment insurance benefits, “PUA” to refer to Pandemic Unemployment Assistance, 
“PEUC” to refer to Pandemic Emergency Unemployment Compensation, “PUC” to refer to 
Pandemic Unemployment Compensation; and “EB” to refer to Extended Benefits.  
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does not test how central the common questions are to the resolution of the action.  Nor does it 

take into account the nature of the proof required to litigate those common issues.”  Pearson v. 

Philip Morris, Inc., 358 Or 88, 110 (2015) (first emphasis in original; second added).  In 

assessing commonality, courts “look at whether the claimed common issues are susceptible to 

and appropriate for proof of common evidence.”  Delgado v. Del Monte Fresh Produce, N.A., 

260 Or App 480, 491 (2014).  In other words, commonality is met if there are some issues of 

law, or fact, that can be proven with common evidence.  

Analogous federal caselaw accords with these principles.  “Where the circumstances of 

each particular class member vary but retain a common core of factual or legal issues with the 

rest of the class, commonality exists.”  Evon v. Law Offices of Sidney Mickell, 688 F.3d 1015, 

1029 (9th Cir. 2012) (internal quotation marks and citation omitted).  In Parsons v. Ryan, 754 

F.3d 657, 664 (9th Cir. 2014), for example, a group of prisoners brought a putative class action 

lawsuit challenging systemic denials of medical, dental, and mental health services.  Because 

every prisoner had unique health conditions and experiences in the system, defendants argued 

against commonality, characterizing the case as “‘a collection of individual constitutional 

violations,’ each of which hinges on ‘the particular facts and circumstances of each case.’”  Id. at 

675.  Rejecting this argument, the Ninth Circuit found commonality because plaintiffs 

challenged “ADC policies and practices of statewide and systemic application [that] expose all 

inmates in ADC custody to a substantial risk of serious harm.”  Id. at 676.   

Likewise, Petitioners in this case challenge statewide policies and practices that have led 

to widespread unreasonable delay in making unemployment benefits decisions.  OED’s response 

is replete is with references to how Petitioners—who waited months for unemployment 
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insurance benefits and received them only when their names appeared in this lawsuit—have 

highly individualized claims, and thus are to blame for the long delays they suffered.3 (See, e.g., 

Resp. Mtn. Class Cert., 7:12-15; 13:24-14:3).  This argument misses the point of the 

 
3 The argument that Petitioners are to blame for OED’s long delays in processing their 

applications is a red herring, and it would distract from issues central to class certification to 
respond to all of OED’s individual allegations regarding Petitioners’ ostensible delays.  Because 
OED spends so much time on this argument in its response brief, however, Petitioners will 
provide a few examples of how these purported examples of individualized and fact-bound delay 
actually demonstrate the systemic nature of the problem.  

 
For example, OED indicates that Petitioner Heather Franklin applied for Regular UI on 

March 26, 2020 and for PUA on April 23, 2020.  Both applications were processed 
approximately one month after submission, yet OED did not issue payments to Ms. Franklin 
until July 13, 2020, several months later.  OED does not provide any evidence to show why her 
circumstances were unique, or put in another way, why Ms. Franklin’s experience does not 
present issues common to and typical of other class members.  (Resp. Mtn. Class Cert, 8: n.7). 
 

OED also points out that it had to contact Petitioner Brittany Ciani with questions about 
her eligibility for Regular UI.  (Resp. Mtn. Class Cert. 9:9-10 (Chart)).  However, OED fails to 
mention that Ms. Ciani responded the same day it contacted her in April, and that OED 
nevertheless did not send initial payments to her until three months later, on July 28, 2020.  
(Heilman Decl., Ex. 7 (Ciani Dep.) 19:7-17).  OED fails to show that Ms. Ciani’s experience was 
unique. 
 

OED states that Petitioner Florentina Flores de Vega “declined” to apply until August 28, 
2020.  (Resp. Mtn. Class Cert. 7:18-19 (Chart)).  However, OED ignores that Ms. Flores de Vega 
tried to apply for benefits beginning in March 2020 by first going to the WorkSource office in 
Woodburn (it was closed), then by trying to call a telephone number someone inside the 
WorkSource office pointed to that was never answered, then by calling another number for OED 
that someone else provided to her, only to be told that there was no one there who could help in 
Spanish.  (Heilman Decl., Ex. 8 (Flores de Vega Dep.) 43:2-11; 43:14-16; 44:2-10; 46:8:13; 
46:21-47:1; 49:1-4).  No one from OED contacted her until June 2020 and, because that person 
could not speak Spanish well, Ms. Flores de Vega was left with the impression that she could not 
apply for benefits because she was working.  (Id. at 49:12-51:9; 52:17-53:4).   

 
OED faults Petitioner Tracy Solorzano for applying “incorrectly several times.”  (Resp. 

Mtn. Class Action, 8:8 (Chart)).  However, Ms. Solorzano testified that after receiving a denial, 
and in the hopes of receiving clarifying information from OED, she called OED eighty-two (82) 
times but could not get through.  (Heilman Decl., Ex. 9 (Solorzano Dep.) 21:7-22:7; 23:6-20).  
OED does not proffer any evidence to show Ms. Solorzano’s experience was unique. 
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commonality requirement.  This case is not about the merits of individual claims for benefits; it 

is about the process through which all claims for benefits must pass.  Petitioners assert that 

OED’s overall policies and practices have caused it to unlawfully withhold or unreasonably 

delay agency action.  Respondents have not shown how individual variation in Petitioners’ 

situations makes them different from other class members in this respect.  

The record provides ample support for the conclusion that the class claims will be 

resolved with common proof regarding OED’s policies and practices.  Examples include:  

• Instead of having a single application for all unemployment benefits, OED has 
discrete applications for each different type of benefit, and applicants must submit 
sequential applications.  This has resulted in extensive delays.4   
 

• OED has not devoted sufficient resources to “adjudication,” a common part of its 
processing of application.  The result is an extraordinary 49,000 people whose 
claims are languishing in adjudication.5  OED has publicly estimated waits of 12 

 
4 See, e.g., Oregon Employment Department Online Claim System, 

https://secure.emp.state.or.us/ocs4/index.cfm (requiring the applicant to select whether to apply 
for Regular UI, PUA, or PEUC in order to begin an application); Kathleen Selvaggio Decl. (filed 
July 29, 2020) ¶¶ 7, 9 (describing how, after Ms. Selvaggio applied for PUA at OED’s 
instruction, OED stated that it could not approve the PUA application because “I may be eligible 
for UI benefits”); Brittany Ciani Decl. (filed July 29, 2020) ¶¶ 4-7 (documenting confusion about 
whether to apply for Regular UI or PUA); Heilman Decl., Ex 10 (Quintero Dep. 16:7-11) (Stacey 
Quintero testimony about completing a separate application for PUA after being denied Regular 
UI); Heilman Decl., Ex. 13 (Knell Dep. 17:21-19:15) (David Knell testimony that he heard about 
PUA but completed an application for Regular UI because no PUA application was available, 
then later applied separately for PUA); Heilman Decl., Ex. 11 (Franklin Dep. 22:15-23:1) 
(Heather Franklin required to file a claim for the first seven weeks of benefits using a web-based 
program separate from her initial application).  

 
5 Testimony of David Gerstenfeld to Or. Sen. Comm. on Labor & Bus. (Sept. 22, 2020), 

1:20:48, available at 
https://olis.oregonlegislature.gov/liz/mediaplayer?clientID=4879615486&eventID=2020091183; 
see also Mike Rogoway, Oregon says 49,000 jobless benefits claims are held up in adjudication, 
The Oregonian/OregonLive (Sept. 22, 2020), available at 
https://www.oregonlive.com/business/2020/09/oregon-says-49000-employment-benefits-claims-
are-held-up-in-adjudication.html.   
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to 14 weeks in adjudication, with much longer delays implied by the volume of 
applications in adjudication.6  This is far longer than the national average.7   

 
• OED initially chose to offer no extended hours on its phone lines, later offered 

only a limited expansion of those hours, and insufficiently staffed the lines, 
including by failing to provide telephones to workers newly hired to process PUA 
applications.  The phone system offered no way for callers to leave a message or 
request a call back.  The system also regularly dropped calls, including calls of 
people who had been waiting on hold for hours.  When that happened, the system 
did not provide a way for either the applicant or OED to staff to reconnect.  The 
result has been endless frustration and extreme difficulty getting through any 
otherwise communicating about applications, exacerbating delays.8     

 

 
6 Oregon Employment Department, Frequently Asked Questions, Check on my 

claim/claim status, Question 9, https://unemployment.oregon.gov/frequently-asked-questions.   
 

7 Compare Heilman Decl., Exs. 2 and 3 (reporting that, across the U.S. in August 2020, 
more than half of “nonseparation” issues in adjudication had been resolved within 3 weeks and 
more than half of “separation” issues in adjudication had been resolved within 7 weeks) with id., 
Exs. 5 and 6 (reporting that, in Oregon in August 2020, fewer than 16% of “nonseparation” 
issues in adjudication were resolved within 3 weeks and fewer than 9% of “separation” issues in 
adjudication were resolved within 7 weeks).7  In August 2020, the vast majority of issues 
resolved in adjudication had been pending in adjudication for longer than 10 weeks.  (Id., Exs. 5 
and 6). 

 
8 See, e.g., Erin LaCerra Decl. (filed July 29, 2020) ¶¶ 8-10 (“hundreds of redials” and 

five- and seven-hour hold times on separate days); David Knell Decl. (filed July 29, 2020) ¶ 5 
(daily calls, up to ten times per day, reaching only a busy signal or waiting for hours on hold 
without ever speaking to OED staff); Kathleen Selvaggio Decl. (filed July 29, 2020) ¶¶ 5, 8 
(called OED for help “hundreds of times” and couldn’t get through “for weeks”, waited on hold 
for six and half hours, only to be told she needed to speak to a different department to get her 
questions answered, then waited another three and a half hours before being disconnected); 
Stacey Quintero Decl. (filed July 29, 2020) ¶ 7 (called OED daily, usually getting a busy signal, 
and once waited on hold for four and a half hours before being disconnected at 6pm when the 
business day ended); Tracy Solorzano Decl. (filed July 29, 2020) ¶ 4 (called 82 times in a single 
day before making it past the busy signal, then waiting on hold for three hours only to be 
disconnected); Heilman Decl., Ex. 11 (Franklin Dep. 20:20-21:1) (Heather Franklin tried calling 
OED regarding a notice she received but the person with whom she spoke told her “it was the 
wrong line.”); Heilman Decl., Ex. 14 (Selvaggio Dep. 13:9-18) (called “hundreds of times in 
April” and in May, but “never got through”). 
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• OED failed to update its outmoded computer system, leaving over $80 million 
provided for this purpose in a trust fund over the course of a decade.9   

 
• OED has chosen not to provide an online application in a language other than 

English.  It has failed to provide sufficient interpreter services by phone.  It acted 
slowly to launch dedicated communication channels for Limited English 
Proficient applicants to obtain application assistance.  When it finally provided an 
email address and dedicated phone line, it limited the hours and scope of 
assistance available.  The result has been immense delays for applicants with 
limited English proficiency.10   

 
• OED consistently sends applicants confusing or incorrect notifications, resulting 

in additional delay.11   
 

• OED chose to employ a complaint-driven system, prioritizing the resolution of 
claims brought to their attention by legislators, the press, and even this lawsuit.  
For example, many petitioners who had applied for unemployment benefits but 
not received any payments after between 14 and 19 weeks of waiting suddenly 

 
9 See generally Oregon Legislative Fiscal Office Budget Information Report, Oregon 

Employment Department Information Technology Modernization (July 2020), available at 
https://www.oregonlegislature.gov/lfo/Documents/2020%20Report%20-
%20OED%20IT%20Modernization.pdf; Keaton Thomas, The feds gave Oregon money to 
update Employment Dept. computers, where did it go?, KATU (Apr. 27, 2020), 
https://katu.com/news/following-the-money/the-feds-gave-oregon-money-toupdate-employment-
dept-copmuters-where-did-it-go (last visited July 25, 2020). 

 
10 See Beth Englander Decl. (filed July 29, 2020), Ex. 2 (May 27, 2020 email) & Ex. 3 

(July 2, 2020 email); see also Heilman Decl., Ex. 8 (Flores de Vega Dep.) 49:23-50:3; 50:13-
51:7 (describing waiting two weeks to receive a call back from an OED employee who spoke 
Spanish, and stating that the person who eventually called could not communicate effectively in 
Spanish). 

 
11 See, e.g., Amended Petition to Compel Agency Action ¶ 87 (OED requested from 

Petitioner Htoo Ler Paw a copy of her lawful permanent resident card a total of five times, even 
though she had already complied with the first four requests); Tracy Solorzano Decl. (filed July 
29, 2020) ¶ 9 (filed May 29, 2020) (benefits suddenly stopped when she received notices in July 
that she had either gone back to work or stopped claiming benefits, neither of which was true); 
Heilman Decl., Ex. 12, (LaCerra Dep. 20:12-23 (Erin LaCerra received communication from 
OED telling her about an issue with her claim but providing no information about the nature of 
the problem).   
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received their unemployment benefits almost immediately after being named in 
this litigation.12  

 
• Many people who received first payment of their benefits subsequently had those 

benefits stop unexpectedly.  The only way to get benefits to continue was to 
contact OED to “restart” the claim—and the only way to contact OED to make 
that request was to try to get through on the phones.13   
 

• Although OED hired new workers to handle the increased number of applications, 
the new hires were not trained to speak directly to claimants on the phone for 
weeks. Even after they were allowed to answer phones, some of these workers 
were not empowered to take actions that would speed up processing and payment 
of benefits.14  OED also moved slowly to allow staff to telework.  This led to 
problems because some staff with the most experience had to take leave from 
work in order to stay home.  It also created issues when there were COVID-19 
outbreaks at OED call centers and offices.15 

 
In its response, OED foregrounds how the pandemic led to a dramatic increase in 

applications for benefits, how complicated unemployment benefits are, and how OED must make 

 
12 See, e.g., Amended Petition to Compel Agency Action ¶¶ 110, 114, 117. 
 
13 See, e.g., Heilman Decl., Ex. 11 (Franklin Dep.) 23:22-24:5 (Heather Franklin received 

notices indicating that she claimed benefits after a break and would need to re-start her claim); 
Heilman Decl., Ex. 7 (Ciani Dep.) 30:2-13 (Brittany Ciani, when trying to file weekly 
certifications for her PUA claim, received a message that she would need to restart her claim and 
was told “that the only way to restart a claim is to talk to an employee at the unemployment 
department”, and she had a difficult time getting through on the phones.). 
 

14 See Amended Petition to Compel Agency Action ¶ 17; Alex Zielinski, “We were told 
to lie”: Q&A with State Worker Processing Unemployment Claims, Portland Mercury (June 25, 
2020), https://www.portlandmercury.com/blogtown/2020/06/25/28576547/we-were-told-to-lie-
qanda-with-state-worker-processing-unemployment-claims. 

   
 
15  Nick Budnick, Employment Department workers claim agency itself in violation: 

Portland Tribune, The Oregonian/OregonLive (Apr. 14, 2020) available at 
https://www.oregonlive.com/business/2020/04/employment-department-workers-complain-
agency-itself-in-violation-portland-tribune.html; Kate Davidson, COVID-19 Cases Accelerate 
Employment Department’s Telework Efforts, OPB (July 15, 2020) available at 
https://www.opb.org/news/article/covid-19-oregon-employment-department-telework/. 

 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

 

PAGE 10- PETITIONERS’ REPLY IN SUPPORT OF THEIR 
MOTION FOR CLASS CERTIFICATION 

 
 

Oregon Law Center 
522 SW Fifth Ave., Ste. 812 

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

 

Oregon Law Center 
522 SW Fifth Ave., Ste. 812 

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

 

an individualized, fact-specific determination in adjudication.  ((Resp. Mtn. Class Cert.,.,3:22-

25).  Every state in the country, however, saw a surge of unemployment insurance applications 

this year.  Every state in the country has to navigate a regulatory benefits scheme.  Every state 

has an adjudication process.  Yet federal data demonstrates that OED lags far behind its peers in 

finalizing claims.   

States are required to report to the U.S. Department of Labor (“DOL”) on a variety of 

unemployment benefits metrics.  (See generally U.S. Department of Labor, Unemployment 

Insurance 401 Handbook, Introduction and General Reporting Instructions-3 (5th ed. 2017) (“UI 

Handbook”), available at https://wdr.doleta.gov/directives/attach/ETAH/ETHand401_5th.pdf).16  

One such metric is “first payment timeliness.”  This metric looks at all first payments of Regular 

UI benefits issued in a given month, and then breaks down the length of time, in increments of 

seven days, the claimant waited to get benefits.  (See UI Handbook, Section V-1-228-229, V-1-

231).  Federal timeliness regulations deem a state’s first payment timeliness satisfactory if 87% 

of payments are issued within two weeks.  20 CFR 640.5.  Petitioners agree with Respondents 

that DOL regulations on timeliness provide for flexibility when dealing with emergencies like 

the COVID-19 pandemic.  20 CFR 640.3(b)(2).  Petitioners also agree that all states have been 

 
16 Petitioners ask the Court to take judicial notice of the UI Handbook and of the DOL 

data cited in this brief and attached in table form to the Declaration of Kelsey Heilman, Exhibits 
1-6.  The data (which OED reports to DOL) and the UI Handbook are appropriate subjects 
of judicial notice under Oregon Evidence Code 201(b)(2) because they are “capable of accurate 
and ready determination by resort to sources whose accuracy cannot be reasonably questioned.” 
ORS 40.065(2).  See Fisher v. Secchitano, 2020 U.S. Dist. LEXIS 40808, *15 (D. Or. Feb. 3, 
2020) (applying textually similar federal rule on judicial notice and concluding that documents 
“required to prepared and filed” with the U.S. Department of Labor “are subject 
to judicial notice”).   
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slower to pay or deny claims for unemployment benefits during the COVID-19 emergency.  In 

July 2020, for example, 60% of first payments nationally were issued after the claimant had been 

waiting two weeks or less.  (Kelsey Heilman Decl. “Heilman Decl.”, Ex. 1).  In August 2020, the 

nationwide percentage of first checks issued within two weeks fell to 45.6%.  (Id.).  Critically, 

however, Oregon’s first payment timeliness numbers fall far below these pandemic-era national 

averages.  In July 2020, Oregon issued only 31.3% of first payments within two weeks—about 

half the national average.  (Id., Ex. 4).  In August 2020, the percentage of Oregon payments in 

issued within two weeks fell to 29.5%.  (Id.). 

Oregon’s timeliness numbers are even worse with respect to claimants who have been 

waiting the longest.  Across the United States, 17.6% of individuals who received first payments 

in July 2020 had been waiting longer than ten weeks; in August 2020, 22% of people who 

received first payments had been waiting that long.  (Id., Ex. 1).  In Oregon, 43.1% of claimants 

who received first payments in July 2020 had been waiting longer than 10 weeks.  (Id., Ex. 4).  

In August 2020, the percentage of people who had been waiting longer than 10 weeks rose to a 

staggering 61.5%.  (Id.).  This means that of the 23,469 Oregonians who finally got their first 

unemployment benefits checks in August 2020, 14,433 people had been waiting for at least two 

and a half months without any payments.  (Id.).     

More than 50,000 Oregonians are still waiting today.  On September 22, 2020, 

Respondent David Gerstenfeld reported to the Oregon Legislature’s Senate Interim Committee 

on Labor & Business that 49,000 Oregonians have claims waiting in adjudication and 33,000 

Oregonians are waiting for a final decision on their applications for Pandemic Unemployment 
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Assistance.17  (Testimony of David Gerstenfeld to Or. Sen. Comm. on Labor & Bus. (Sept. 22, 

2020), 1:19:05 (slide text) and 1:20:48).18   

The delays endured by Petitioners were not unique, and they were certainly not 

Petitioners’ fault.  OED’s statewide policies and procedures have caused and continue to cause 

unnecessary and statutorily unreasonable delay. 

 As explained in footnote 3 to this brief, supra, the record does not support Respondents’ 

contention that Petitioners, rather than the process described above, caused delays in the 

processing of their claims.  To the contrary, Petitioners have done their level best to navigate a 

broken system OED has rendered needlessly complicated and failed to fix.  OED’s argument that 

Petitioners’ individual circumstances are responsible for their delays might resonate if their 

multi-month delays were isolated.  But OED’s own numbers show consistent, continuous, multi-

month delays that are getting worse.  (See Heilman Decl., Exs. 4-6).  This data reflects systemic 

agency failure, susceptible to the common proof that is a hallmark of commonality as in Parsons.  

See also Delgado, 260 Or App at 491 (“Proof of an [defendant’s] custom or practice necessarily 

requires class-wide common proof.”).  The data also underscores the need for class-wide relief.  

Coughlin v. Rogers, 130 F.3d 1348 (9th Cir. 1997), on which OED relies heavily, is 

inapposite.  Coughlin was not a putative class action.  It concerned a federal motion to sever 

under FRCP 20, not a motion for class certification under FRCP 23.  These rules implicate 

 
17 It is unclear how much these numbers overlap.  Based on Mr. Gerstenfeld’s testimony, 

it appears that OED does not know how many of the 49,000 claims awaiting adjudication are 
claims for PUA.  The number of people waiting is at least 50,000 and may be much larger.  

 
18 Video of this hearing testimony is available on the Oregon Legislature’s website at 

https://olis.oregonlegislature.gov/liz/mediaplayer?clientID=4879615486&eventID=2020091183.  
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different standards.  See Ferger v. C.H. Robinson Worldwide, Inc., No. C06-174RSL, 2006 US 

Dist LEXIS 50908, at *6 (W.D. Wash. July 25, 2006) (“[T]he issue of whether a common 

question of law or fact exists for joinder is not the same as the issue of commonality for class 

action purposes.”).   

Coughlin is also factually distinguishable.  The plaintiffs in Coughlin did not “allege a 

pattern or policy of delay in dealing with all applications and/or petitions by the INS.  Rather, 

[they] merely claim[ed] that, in specified instances, applications and petitions have not been 

addressed in a timely manner.”  130 F3d at 1350.  The “‘mere allegation of general delay’ was 

the only thread connecting all the claims” in Coughlin.  Faour Abdallah Fraihat v. United States 

Immigration & Customs Enf't, No. EDCV 19-1546 JGB (SHKx), 2020 U.S. Dist LEXIS 96979, 

at *35 (C.D. Cal. Apr. 15, 2020) (distinguishing Coughlin and denying motion to sever claims of 

immigration detainees with vastly different health conditions, alleging a systemic failure to 

monitor and enforce adequate health, disability, and segregation practices).  This case, by 

contrast, is about more than a “mere allegation of general delay.”  Petitioners have proffered 

evidence of statewide policies and practices resulting in OED making unemployment benefits 

decisions more slowly than almost any other state in the nation.   

In federal cases that—unlike Coughlin—do assert class claims based on unreasonable 

delay under the analogous federal Administrative Procedures Act, courts routinely certify 

classes.  See, e.g., Afghan & Iraqi Allies v. Pompeo, 334 F.R.D. 449, 459 (D.D.C. 2020) 

(certifying a class of applicants waiting for final decisions on their special immigrant visa; 

explaining that “factual variations among the class members (such as the date they applied and 

the kind of threat they face) are not fatal to commonality because they do not undermine the 
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class’s common characteristics—that they have submitted SIV applications and have been 

waiting longer than 9 months for final adjudication”); Rosario v. U.S. Citizenship & Immigration 

Servs., No. C15-0813JLR, 2017 U.S. Dist. LEXIS 111761, at *21-24 (W.D. Wash. July 18, 

2017) (commonality established in APA case where all class members were noncitizens who had 

waited 30 days or more for action on their applications for employment authorization).   

In Sweet v. DeVos, No. C 19-03674 WHA, 2019 U.S. Dist. LEXIS 188388 (N.D. Cal. 

Oct. 30, 2019), student loan debtors challenged the Department of Education’s delay in acting on 

their applications for loan forgiveness.  Defendants raised similar objections to commonality as 

those proffered by OED.  They asserted that “the pending claims are ‘factually diverse’ and thus 

require ‘an individualized analysis . . . to determine if the Department has unreasonably delayed 

action with respect to any particular claim[.]’”  Id. at *12.  Rejecting this argument, the court 

noted that the plaintiffs were not “…seeking a specific ruling for each application, which would 

indeed require an individualized inquiry.  Rather, they simply seek to restart the decision-making 

process to ultimately obtain a decision.  At bottom, plaintiffs challenge the policy of inaction—to 

which each class member was subjected—not the outcome of each application.”  Id. at *21 

(emphasis in original).  The same is true here.  Petitioners do not seek a particular outcome for 

anyone’s claim for unemployment benefits.  They challenge OED’s unreasonable delay and 

unlawful failure to act caused by statewide policies and practices.  Like the plaintiffs in Sweet, 

Afghan & Iraqi Allies, and Rosario, Petitioners and class members seek a decision.  They have 

established commonality. 

/// 

/// 
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b. Petitioners have established typicality.  

OED challenges typicality on the same grounds it challenges commonality.  (Resp. Mtn.. 

Class Cert, 14:17-19); cf. Gen. Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 157 n.13 (1982) (“The 

commonality and typicality requirements of Rule 23(a) tend to merge.”).  Likewise, Petitioners 

have established typicality for the same reasons articulated above.  Referring to individual 

variation in factors affecting Petitioners’ eligibility for benefits, Respondents argue that the 

“class representatives’ claims are not even typical of each other in either the proposed class or its 

subclasses.”  (Resp. Mtn. Class Cert., 15:2-3).  This argument misstates that claims at issue in 

this case, which focus on agency delay and inaction, not on individual claims for benefits.  

Individual experiences with OED and idiosyncrasies in Petitioners’ applications do not defeat 

typicality, because Petitioners challenge widespread, systemic, multi-month delays caused by 

OED’s policies and practices.   

 In Delgado, the plaintiffs challenged an employer’s policy or custom of requiring 

workers to don and doff work clothing off the clock and during meal breaks, resulting in unpaid 

work time.  Although every worker engaged in this practice to a different extent, the plaintiffs 

nonetheless established typicality because “class members’ claims, including the class 

representatives’ claims, were dependent upon the same practice or course-of-conduct evidence to 

prove that theory.”  Id. at 490. 

The same is true here.  Unemployment applications may raise different issues, but the 

prevalent, multi-month delays petitioners challenge as unreasonable result from the same 

practices or courses of conduct.  The delays Petitioners experienced—and most importantly, the 

reasons for the delays Petitioners experienced—are typical of the class.  
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II. A class action is the superior method for resolving Petitioners’ claims. 

Petitioners have also shown that a class action is superior to other methods for the fair 

and efficient adjudication of this controversy, as required by ORCP 32 B.  Respondents primarily 

argue that this case is not well-suited for class adjudication because putative class members’ 

“tens of thousands of individual applications for unemployment benefits . . . must be reviewed on 

their own merits[.]”  (Resp. Mtn. Class Cert. 16:15-16).  Petitioners reject the premise of 

Respondents’ position.  The Court does not need to adjudicate the “merits” of even one 

application for unemployment benefits, much less tens of thousands of such applications, in 

order to rule on Petitioners’ claims.  Furthermore, the 32 B factors, considered together, weigh in 

favor of class certification. 

a. Common issues predominate over individual issues 

The defining feature of a case well-suited to class certification is its capacity “to generate 

common answers apt to drive the resolution of the litigation.”  Pearson, 358 Or at 110.  When 

analyzing predominance, courts ask not just if there are dissimilarities within the proposed class, 

but whether those differences “have the potential to impede the generation of common answers.”  

Id.  “In practical terms, the inquiry is designed to determine if proof as to one class member will 

be proof as to all, or whether dissimilarities among the class members will require individualized 

inquiries.”  Id. at 111.  The relevant similarities and differences among class members must be 

evaluated by reference to “what the plaintiff and the defendant are entitled to prove and contest, 

to fairly and fully litigate the issues.”  Id. at 112.   

The individual circumstances of putative class members’ unemployment benefits claims 

vary in myriad ways.  But those individual variations are not relevant to the claims or defenses in 
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this lawsuit, because Petitioners have not sued for an order directing the agency to pay benefits 

to anyone.  Their allegations focus on OED’s systemic practices, and they seek injunctive relief 

aimed at remedying widespread delays in reaching final decisions, whether those decisions result 

in payment or a right to appeal.  This case is about process, not merits, and OED uses (or should 

use) the same process for every claimant.    

OED’s defenses to Petitioners’ claims likewise raise primarily common issues.  OED 

says it is “acting at the highest level administratively feasible to bring unemployment benefits to 

out-of-work Oregonians.”  Resp. Mtn. Class Cert. 3:1-2.  It asserts that the delays in paying or 

denying benefits are reasonable because it is now administering several new COVID-19-era 

programs.  Id. 3:6-13.  The agency also suggests that delays of five months or longer are an 

inescapable feature of the state’s duty to weed out fraudulent claims.  Id. 4:2-13.  These are 

common defenses, broadly applicable to the system as a whole and unaffected by variation in 

individual claims for benefits.   

OED focuses on the “fact-intensive, individualized adjudication process” to suggest that 

the Court would have to examine the facts underlying each of the 49,000 claims awaiting 

adjudication to decide if a delay in each of those cases is unreasonable.  Resp. Mtn. Class Cert. 

3:24-25.  But that is not the case, because Petitioners do not seek an injunction to pay any 

particular claim.  Petitioners contend that OED’s failures have led to widespread delay, delay so 

significant that it is unreasonable within the meaning of ORS 183.490 regardless of the 

simplicity or complexity of an individual’s claim.  That contention—and OED’s response to it—

will be supported by common, not individual, proof.  

/// 
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b. The 32 B factors weigh in favor of class certification    

Although predominance may be “a key factor in the trial court’s discretionary assessment 

of whether a class action will be a fair and efficient means of litigating the case,” Pearson, 358 

Or at 111, the superiority analysis under ORCP 32 B is a multi-pronged inquiry.  Oregon courts 

have cautioned that predominance is only “one of eight factors which the trial court considers” in 

determining superiority.  Migis v. AutoZone, Inc., 282 Or App 774, 785 (2016) (emphasis in 

original); see also Pearson, 358 Or at 106-07 (“Neither the ‘predominance’ factor nor any of the 

other seven . . .  is controlling. Rather, the trial court has considerable discretion in weighing all 

of the factors that apply in a given case and determining if a class action will be a superior means 

of litigating the class claims.”).  For the reasons set out in Petitioners’ Motion for Class 

Certification, the 32 B factors support certification of a class in this case.  

As explained above, this case will not require the Court to engage in a mini-trial for each 

of the individual class members.  If class certification is denied, however, Oregon courts face a 

potential flood of individual suits to compel unlawfully delayed agency action.  This is not 

theoretical; the demand for legal representation from individuals waiting months for 

unemployment benefits is so significant that Legal Aid Services of Oregon (“LASO”), a 

statewide provider of free civil legal services for low-income Oregonians, has developed pro se 

materials designed to help people file their own ORS 183.490 petitions.  (Megan Dorton Decl. ¶ 

6).  In addition, the Portland Regional Office of LASO is currently representing approximately 

two dozen individual clients who have been waiting for OED to act on their applications for 

unemployment benefits, and is contemplating filing ORS 183.490 petitions on behalf of those 
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clients.  (Id. ¶ 7).  It is both fairer and more efficient for the Court to examine the widespread 

delay in allowing or denying claims for unemployment benefits in a single action.  

III. There is no need to postpone decision under ORCP 32 C(2). 

Respondents ask the Court to postpone a decision on class certification until after the 

Court resolves their pending motion to dismiss.  The motion to dismiss is fully briefed and the 

Court heard oral argument on September 24, 2020.  The Court has offered hearing dates on the 

Motion for Class Certification the weeks of October 19 and 26, 2020.  As a practical matter, 

there is no need for the Court to postpone a decision on Petitioners’ Motion for Class 

Certification.  

CONCLUSION 

 The Court should grant Petitioners’ motion to certify this case as a class action.  
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