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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, HTOO
LER PAW, HEATHER FRANKLIN, VICKI
PETROTTA, WARREN CHAN, BRENDA
COOK, LISA EXTEROVICH, KINNARI
SHAH, ABDELKADIR ABDELKADIR
MOKRANI, DIANA OROPEZA, DAVID
KNELL, BRITTNEY CIANI, STACEY
QUINTERO, KATHY SELVAGGIO,
TRACY SOLORZANO, TERRY
PATTERSON, and ERIN LACERRA, on
behalf of themselves and all others similarly
situated,

Petitioners,

v.

OREGON EMPLOYMENT DEPARTMENT
and DAVID GERSTENFELD,

Respondents.

Case No. 20CV23377
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PETITIONERS' MOTION FOR CLASS
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I. INTRODUCTION

The motion for class certification relies on experiences of eight1 applicants in Oregon’s

unemployment insurance system who allegedly experienced unreasonable delays in applying for

and receiving benefits during an unprecedented pandemic to obtain an order forcing OED to take

various class-wide action. But Petitioners have not shown that the purported policies and

practices for which they seek redress are the cause of the delays the class representatives

experienced. To the contrary, many of the alleged delays are the result of actions taken or not

taken by the class representatives, legal requirements regarding adjudication of certain claims,

information needed from third parties, and other circumstances outside of OED’s control.

Petitioners, who assert three claims seeking to compel agency action pursuant to ORS

183.490 regarding applications for unemployment benefits, seek to certify a class of all

Oregonians who have applied or attempted to apply for unemployment benefits and have been

waiting longer than four weeks after applying or attempting to apply without receiving either

payment or a denial. They also seek to certify three subclasses: (1) a language access subclass

including all individuals who were unable to complete an application, made mistakes in their

application that caused delays in an eligibility determination, were unable to certify weeks of

benefits, or were unable to resolve problems with their application because they could not

communicate with OED in a language they could understand; (2) the Pandemic Unemployment

Assistance (PUA) subclass, who are members of the main class and who have applied for or

attempted to apply for PUA benefits; and (3) all people who satisfy the main class definition and

have attempted to apply for Pandemic Emergency Unemployment Compensation (PEUC) and/or

Extended Benefits (EB).

The motion for class certification fails on several grounds. As a dispositive, threshold

matter, the motion for class certification must be denied because the class representatives either

1 Since the PJR was filed, counsel for Petitioners informed counsel for OED that two named
class representatives (Warren Chan and Terry Patterson) decided they no longer wished to
participate in this case. Declaration of Justin Kidd (Kidd Decl.) ¶ 3 Exhs. 1 & 2.
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have never had or no longer have standing in their own right. Further, Petitioners do not meet

their burden of establishing the commonality and typicality requirements for any of the asserted

classes. Nor have they established that any common issues predominate or that a class action is a

superior method to resolving the alleged claims. Alternatively, the Court should wait to rule on

the motion for class certification until it has ruled on OED’s pending, dispositive motion to

dismiss.

II. FACTUAL BACKGROUND

A. The pandemic caused an unprecedented spike in unemployment.

Due to the unprecedented global pandemic, by April 2020 OED was flooded with claims

for traditional unemployment insurance (UI), Federal Pandemic Unemployment Compensation

(FPUC) to increase the weekly benefits by $600, Pandemic Unemployment Assistance (PUA)

which makes unemployment benefits available to many workers normally ineligible for

traditional UI, and Pandemic Emergency Unemployment Compensation (PEUC). As a result,

delays occurred in processing claims.

The federal government anticipated that disruptions like the pandemic may hinder the

states’ ability to timely administer the unemployment program. Petitioners inform this Court of

the federal target for timely benefit payment during normal times, citing to 20 CFR 640.5. But

Petitioners neglect to mention that the same federal regulation recognizes that states will not be

able to hit that target while they are dealing with emergencies like the pandemic. 20 CFR

640.3(b)(2) provides:

[Whether a state is in compliance with federal timeliness guidelines] will depend
upon the circumstances in each State that impacts upon its performance in paying
benefits. Factors reasonably beyond a State's control may cause its performance to
drop below the level of adequacy expressed in the table below [20 CFR 640.5] as
criteria for substantial compliance applicable to all States. Where it is
demonstrated that failure to meet the criteria of adequacy is attributable to factors
reasonably beyond the State's control and, in light of those factors, the State has
performed at the highest level administratively feasible, it will be considered that
the State is in substantial compliance with the Standard for conformity.
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Given the unprecedented challenges by the COVID-19 pandemic, OED is acting at the highest

level administratively feasible to bring unemployment benefits to out-of-work Oregonians.

B. OED’s response to the increased unemployment rate.

1. OED must make an individualized, fact-specific determination for
many applicants during a process called adjudication.

On March 27, 2020, Congress passed the CARES Act which significantly expanded

traditional UI. The CARES Act included three types of additional benefits: (1) FPUC to increase

the weekly benefits by $600; (2) PUA, which makes UI benefits available to many workers

normally ineligible for UI; and (3) PEUC, which extends the duration of eligibility for

unemployment benefits by 13 weeks. While these new programs have increased potential for

unemployment benefits, they have also slowed down the process for granting (or denying)

benefits as states, including Oregon, have worked to navigate the new framework during the

pandemic. See Leahy Declaration ISO MTD, ¶ 3.

In addition to the regular unemployment insurance programs, OED is also administering

multiple brand-new pandemic unemployment programs, each with its own legislatively or

congressionally mandated eligibility requirements. Congress and the Oregon State Legislature

have enacted a complicated set of standards providing that certain out-of-work people are

entitled to benefits while others are not. See, for example, ORS 657.176, a statute that has 68

parts and subparts, each detailing how certain aspects of a worker’s separation from prior work

affects her eligibility for benefits. In addition to evaluating circumstances around the worker’s

termination of employment, OED must also evaluate several other case-specific factors that

require factual determination. When OED becomes aware of circumstances that call into

question whether someone is entitled to benefits, it must gather facts about eligibility and make a

determination in a process called adjudication. The fact-intensive, individualized adjudication

process can take some time. During adjudication, the adjudicator must gather facts from the

worker’s perspective and must also provide a reasonable amount of time for other interested
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entities, like the former employer, to respond.

This process is not pro forma. Rather, it is an important part of making sure government

money is not fraudulently disbursed. Other states have found that the lax requirements of the

temporary programs leave it open to a significant number of fraudulent claims. For example, the

Colorado Department of Labor found that approximately 48,000 federal PUA claims filed in that

state during the summer of 2020 were fraudulent.2 The federal government recognizes that in

implementing the PUA and PEUC programs, states “face significant challenges due to increased

fraudulent activity and identity theft amid new and emerging fraud schemes.”3 And the federal

Department of Labor has issued guidance noting that “Since the enactment of the Coronavirus

Aid, Relief, and Economic Security (CARES) Act of 2020, which created several new temporary

unemployment compensation (UC) programs (including PUA and PEUC), UI fraud has

increased significantly, further testing the integrity of individual state systems and the UI

program as a whole.”4

2. The State has acted on all class representatives’ claim.

The class representatives’ claims for unemployment insurance comprise a vast range of

circumstances. As of the date the Petition for Judicial Relief (PJR) was filed, all but one had

filed traditional UI applications. PJR ¶¶ 75-115. At the time of filing, some had received no

payments, while others had received some payments. Id. Some, but not all, Petitioners have

supplemented their traditional UI applications with PUA, and only one has submitted a PEUC

application. Id. One Petitioner, Ms. Flores de Vega, had not filed any claim when the PJR was

2 “Colorado finds more fraudulent PUA claims made July-August, says $300/week benefits will
start next week” KMGH/Blair Miller, available at www.thedenverchannel.com/news/local-
news/colorado-finds-more-fraudulent-pua-claims-made-july-august-says-300-week-benefits-
will-start-next-week, last accessed 9/15/2020.
3 “U.S. Department of Labor Provides $100 Million to States to Combat Unemployment
Insurance Fraud.” Available at https://www.dol.gov/newsroom/releases/eta/eta20200901, last
visited 9/15/2020.
4 Unemployment Insurance Program Letter No. 28-20, available at
https://wdr.doleta.gov/directives/attach/UIPL/UIPL_28-20.pdf, last accessed 9/15/2020.
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filed. PJR ¶ 83; Leahy Decl. ISO Motion to Dismiss ¶ 5. On August 28, she filed an application

for PUA benefits and she applied for regular UI benefits on September 10, 2020. Declaration of

Olga Bautista at ¶ 4. The following chart provides the current status of each class

representatives’ claim for benefits:

Class
Representative

Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

Florentina
Flores De Vega

Applied in 2013, when
she selected Spanish as
her language.

When asked why Flores
De Vega had not
attempted to apply for
benefits as of the date of
her deposition (August 19,
2020), she was instructed
not to answer as attorney
client privilege.
Deposition of Florentina
Flores de Vega (Flores de
Vega Depo.) at 55:6-13.5

On August 28, 2020, she
submitted an application
for PUA.

On September 10, 2020
she submitted an
application for regular UI.

Denied for PUA on
9/9/2020.Approved UI
application.

Paid starting
9/14/2020.

Heather Franklin Applied for regular UI on
3/26/2020.

Applied for PUA on
4/23/2020.

Denied for regular UI on
4/21/2020.

Approved PUA.

Paid starting
7/13/2020.

David Knell Applied for regular UI on
3/28/2020.

Applied for PUA on
4/28/2020.

Applied for PEUC on
8/3/2020.

Approved for regular UI
Approved for PUA for some
weeks.

Approved application.

Received UI and
FPUC payments
starting 7/28/2020.
Deposition of David
Knell (Knell Depo.) at
43:19-20, 45:10-13.

Continues to receive
benefits regularly. Id.

5True and correct copies of cited deposition excerpts can be found attached as exhibits to the
Declaration of Aislinn Price filed concurrently herewith.
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Class
Representative

Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

at 53:6-10.

This individual also
received PUA
payments.

Tracy Solorzano Applied for regular UI on
3/13/2020.

Applied again for regular
UI on 4/12/2020.

Applied for PUA on
4/28/2020.

Applied again for PUA on
6/10/2020.

Denied application on
3/17/2020.

Denied application on
5/6/2020.

Denied application on
6/24/2020.

Approved application.

Paid starting
6/25/2020.

Stacy Quintero Applied for regular UI on
3/28/2020.

Applied for PUA on
5/13/2020.

Denied for regular UI on
5/7/2020 because she
“doesn’t work a regular job;
she is self-employed.
Deposition of Stacey
Quintero (Quintero Depo.) at
17:8-9

Approved application.

Paid for PUA and
FPUC starting
7/23/2020. Quintero
Depo. at 19:7-8.

Paid for all weeks
claimed. Quintero
Depo. at 19:21-22.

Kathy Selvaggio Applied for regular UI on
4/17/2019.

Submitted PUA
application on 6/12/2020.

Submitted PEUC
application on 8/3/2020.

Approved application..

Approved application.

Approved for some weeks,
denied for some weeks.

Paid starting 5/6/2019.
After reopen paid
starting 8/3/2020.

Paid all benefits
available under 2019
claim. Deposition of
Kathleen Selvaggio
(Selvaggio Depo.) at
45:3-9

Received final
benefits payment on
8/6/20. Selvaggio
Depo. 42:6-11.

Brittney Ciani Applied for regular UI on
3/18/2020.

Received and submitted
form to clarify why she
stopped working on

Approved for regular UI. Paid starting
7/28/2020. Deposition
of Brittney Ciani
(Ciani Depo.) at
35:14-17
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Class
Representative

Type & Date of
Application Submitted

Status of OED’s Decision Payment Status

4/18/20. Ciani Depo. at
17:2-18-2, 19:14-17

Applied for PUA on
6/12/2020.

Approved for some weeks,
denied for some weeks.

Erin LaCerra Applied for regular UI on
3/30/2020.

Applied for PUA on
5/13/2020.

Submitted Reason for
Separation form on May
18, 2020. LaCerra Depo.
at 36:14-16, 37:2-6

Denied for regular UI on
6/23/2020.

Approved for PUA on
7/27/2020.

Paid starting
7/27/2020.

Received payments
for each week
claimed. Deposition
of Erin LaCerra
(LaCerra Depo.) at
54:24-25

Declaration of Lindsi Leahy ISO Response to Motion for Class Certification (Leahy Decl.) ¶ 2.

3. The class representatives’ claims are highly individualized.

While all class representatives share the fact that they have all applied for unemployment

benefits, the similarity ends there. The facts underlying their unemployment claims, and the

reasons for the time it took to issue payment are individualized and highly fact specific, as

outlined below. As noted above, the various unemployment programs are quite complex. The

chart includes the simplified narrative for the reason each claim took time to process. The

footnotes provide dates and more detailed information.
Class Representative Narrative of Claim
Florentina Flores De Vega This individual declined to apply until 8/28/2020 when she applied for PUA.

Her application for PUA was denied due to being eligible for a regular UI
claim. She filed a regular UI claim on 9/10/2020, her application was approved,
and payments were issued on 9/14/2020. 6

6 A PUA application was submitted by Ms Flores De Vega on 8/28/2020. The PUA application
was denied due to her being eligible for a regular UI claim. Ms Flores De Vega submitted a
Telephone Initial Claim (TIC) on 9/10/2020. She selected Spanish as her language. An OED
representative entered weekly certifications for 12 weeks into the system on 9/11/2020. The
week of 3/15/2020 received waiting week credit. Payments for the weeks of 3/22/2020 –
5/31/2020 were issued on 9/14/2020. Payments for all weeks claimed have been issued.
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Class Representative Narrative of Claim
Heather Franklin This individual first applied for UI, but did not have enough hours or earnings

to qualify for regular UI. After she applied for PUA, her application was
approved.7

David Knell This individual had wages in two different states, but not enough hours or
earnings to qualify in either state independently. When this happens, the
individual must choose which state to apply their “combined wage claim” in.
OED needed to wait for Mr. Knell to declare which state he would assert his
claim in. After he selected Oregon, OED needed to adjudicate whether he was
eligible for benefits because he is self-employed.8 Mr. Knell’s claim was
delayed in part because he answered that he would not drop self-employment
for other full-time work. Knell Depo. at 32:6-25. This answer did not send the
file into adjudication; Mr. Knell was able to resolve the issue by speaking with
an OED employee. Id. at 33:3-8.

Tracy Solorzano This individual applied incorrectly several times. After various iterations of
incorrect applications, she submitted an application that could be approved on
6/10/2020 and she started receiving benefits on 6/25/2020. 9

7 On 3/26/2020, an Internet Initial Claim (IIC) was submitted by Ms. Franklin for the regular UI
program. This IIC processed on 4/21/2020 - on the IIC application in response to the question
asking if the customer requires information in a language other than English, she selected no.
This claim was determined to be non-valid due to Ms. Franklin not having enough hours or
earnings in the regular base year or the alternative base year. On 4/23/2020 a PUA claim
application was submitted, this application was processed on 5/22/2020. Payments for the weeks
of 5/3/2020 – 7/5/2020 were issued on 7/13/2020. Payments for the week of 7/12/2020 were
issued 7/20/2020. Payments for the week of 7/19/2020 were issued on 7/27/2020. Payments for
all weeks claimed have been issued.
8 An IIC was submitted by Mr. Knell for the regular UI program on 3/28/2020 and processed on
5/8/2020 - on the IIC application in response to the question asking if the customer requires
information in a language other than English, he selected no. On 4/28/2020 a PUA claim
application was submitted. The application was put on hold on 4/29/2020 due to Mr. Knell being
eligible for a regular UI combined wage claim (CWC). An OED representative presented him
with his options for filing and he selected to file a CWC in Oregon using his Oregon and
Michigan wages and the OED representative sent a request to Michigan for those wages to be
moved. Mr. Knell is self-employed so his availability needed to be adjudicated and a denying
decision was issued on 7/30/2020. The week of 3/29/2020 received waiting week credit.
Payments for the weeks of 4/5/2020 – 7/12/2020 were issued on 7/28/2020. Payments on the
PUA claim for the weeks of 3/15/2020, 3/22/2020 and 7/26/2020 were issued on 8/4/2020.
Payments for all weeks claimed have been issued.

9 An IIC was submitted by Ms. Solorzano for the regular UI program on 3/13/2020 and
processed as non-valid on 3/17/2020 - on the IIC application in response to the question asking if
the customer requires information in a language other than English, she selected no. A second
IIC was submitted by Ms. Solorzano for the regular UI program on 4/12/2020 and processed as
non-valid on 5/6/2020. A PUA claim application was submitted on 4/28/2020, the application
was rejected 6/24/2020 as incomplete due to missing information regarding the COVID-19
impact reason and date, along with the application not being signed. A new PUA application
was submitted by Ms. Solorzano on 6/10/2020 and processed on 6/25/2020. Payments for the
weeks of 3/29/2020 – 6/7/2020 were issued on 6/25/2020. Payments for the weeks of 7/12/2020
– 7/19/2020 were issued on 7/30/2020. Payment for the week of 7/26/2020 was issued on
8/3/2020. Payments for the 6/14/2020 – 7/5/2020 were issued 8/7/2020. Payments for all weeks
claimed have been issued.
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Class Representative Narrative of Claim
Stacy Quintero This individual’s UI claim was originally denied because she didn’t have

enough hours or earnings to qualify for regular UI. After the regular UI claim
was denied, she successfully applied for PUA.10

Kathy Selvaggio This individual qualified for different programs at different times. She applied
for regular UI, but was rejected because she was eligible for benefits on the
regular UI claim that she filed in 2019. An OED representative guided her to
apply for the PUA program. On her initial PUA application, Ms. Selvaggio
“failed to complete two questions,” and she submitted a second application
weeks later to correct the error. Selvaggio Depo. at 30:1-5. She was deemed
eligible for PEUC until she exhausted that program. When she was determined
not to be eligible for EB she was moved to the PUA claim.11

Brittney Ciani This individual’s application needed to go to the tax section, where she was
determined to be an employee. She did not have enough hours or earnings in
the regular base year, but OED found that she did have enough earnings in an
alternative base year.12 On her regular UI application, Ms. Ciani responded that
her reason for separation from her previous employment was a “leave of
absence.” Ciani Depo. at 19:2-6. OED subsequently contacted Ms. Ciani to
clarify why she had left her previous job so OED could determine whether Ms.
Ciani was eligible for benefits. Ciani Depo. at 19:18-26.

10 An IIC was submitted by Ms. Quintero for the regular UI program on 3/28/2020 and
processed on 5/7/2020 - on the IIC application in response to the question asking if the customer
requires information in a language other than English, she selected no. The regular UI program
claim is non-valid due to no employer reported wages. A PUA claim application was submitted
on 5/13/2020 and processed on 7/22/2020. Weekly certifications were keyed for 20 weeks on
7/23/2020. Payments for the weeks of 3/1/2020 – 7/12/2020 were issued on 7/23/2020.
Payments for the week of 7/19/2020 were issued on 7/27/2020. Payment for the week of
7/26/2020 was issued on 8/3/2020. Payments for all weeks claimed have been issued.
11 An IIC was submitted by Ms. Selvaggio for the regular UI program on 4/17/2019 and
processed on 4/18/2019 - on the IIC application in response to the question asking if the
customer requires information in a language other than English, she selected no. Ms.
Selvaggio’s self-employment activities were reviewed by an OED representative and an allowing
decision was issued on 5/6/2019. On 5/18/2020 an IIC was submitted by Ms. Selvaggio for the
regular UI program, was rejected on 6/12/2020, and the OED representative guided the claimant
to the PUA claim application. Her PUA application was processed on 7/20/2020. On 8/3/2020
she was determined to be eligible for the PEUC extension program. O n 8/4/2020 she exhausted
PEUC benefits and was determined not to be eligible for the Extended Benefits (EB) program so
the claimant was moved to the PUA claim. The week of 4/14/2019 received waiting week
credit. Payments for the weeks of 4/21/2019 – 7/7/2019 were issued between 5/6/2019 –
7/18/2019. Payments for the weeks of 3/29/2020 – 7/19/2020 were issued on 8/3/2020 and
8/4/2020. Payments for all weeks claimed have been issued.
12 An IIC was submitted by Ms. Ciani for the regular UI program on 3/18/2020 and processed
on 4/6/2020 - on the IIC application in response to the question asking if the customer requires
information in a language other than English, she selected no. A PUA claim application was
submitted on 6/12/2020 and processed on 6/26/2020. On 6/16/2020 the tax section determined
that Ms. Ciani is an employee of Old Chicago Oregon, LLC. An Alternative Base Year claim
was keyed on 7/31/2020. Payments for the weeks of 3/15/2020 and 3/22/2020 were issued on
7/28/2020. The week of 3/29/2020 received waiting week credit. Payments for the weeks of
4/5/2020 – 7/26/2020 were issued on 8/6/2020 and 8/7/2020. Payments for all weeks claimed
have been issued.
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Class Representative Narrative of Claim
Erin LaCerra OED had to adjudicate whether this individual was eligible for UI because she

had quit her job. LaCerra Depo. at 19:20-24 The agency found she was not
eligible for UI for this reason. Then she applied for PUA. Her application was
put on hold, however, due to unacceptable proof of earnings. Id. at 48:18-25
After that issue was resolved, her application was approved.13

See Leahy Decl. ¶ 2.

III. ARGUMENT

A. Requirements for class certification.

A class may be certified only if all class certification requirements are met: (1) the class

is so numerous that joinder of all members is impracticable (numerosity), (2) there are questions

of law or fact common to the class (commonality), (3) the claims or defenses of the

representative parties are typical of those of the class (typicality), (4) the representative parties

will fairly and adequately protect the class’s interests (adequacy) . . . . ORCP 32 A(1)-(4). ORCP

32 A. A class action must also be “superior to other available methods for the fair and efficient

adjudication of the controversy.” ORCP 32 B. Moreover, a class may not be certified if no class

representative has standing to pursue to the alleged claims for relief. See Nordbye v. BRCP/GM

Ellington, 271 Or App 168, 186 (2015) (dismissal required where, pre-certification, the class

representatives claims’ had become moot and no longer had standing, and reasoning the court

could assume that the unnamed class members claims had also become moot).

This is not a matter of pleading, but of proof: “[A] plaintiff seeking class certification has

the affirmative burden to demonstrate that the requirements of ORCP 32 are satisfied.” Pearson

v. Philip Morris, Inc., 358 Or 88, 107 (2015). “Although a class certification decision is not a

trial of the merits … the issues that must be resolved for the class certification determination

13 An IIC was submitted by Ms LaCerra for the regular UI program on 3/30/2020 and processed
on 5/14/2020 - on the IIC application in response to the question asking if the customer requires
information in a language other than English, she selected no. An administrative decision
denying regular UI benefits was issued on 6/23/2020 due to quitting her job without good cause
in October 2019. Ms. LaCerra submitted a PUA claim application on 5/13/2020 but it was put
on hold due to unacceptable proof of earnings. The PUA application was processed on
7/22/2020. Payments for the weeks of 3/15/2020 – 7/19/2020 were issued on 7/27/2020.
Payment for the week of 7/26/2020 was issued on 8/3/2020. Payments for all weeks claimed
have been issued.
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frequently overlap with the merits of a plaintiffs’ class claim.” Id. Petitioners have not met their

burden of showing the ORCP 32A elements are satisfied or their burden under ORCP 32B of

showing a class action is a superior means of resolving this action involving tens of thousands of

unique agency decisions or actions.

B. As a threshold matter, class certification must be denied because the named
class representatives lack standing to sustain their claims.

As established in OED’s pending motion to dismiss and forthcoming reply brief in

support, and as highlighted further herein, the named class representatives no longer have

standing (their claims are moot and no exception applies) to sustain any of the alleged claims for

relief, because OED has acted on all of their applications, which is the only relief that ORS

183.490 can provide. The PJR should be dismissed and the motion for class certification

necessarily fails for this reason alone. In addition, as explained below, the motion for class

certification should be denied even if any of the named class representatives had standing,

because they fail to meet their burden of proof for class certification.

C. Petitioners have not met their burden of proof for class certification.

1. Petitioners have not established commonality.

To establish commonality, Petitioners must demonstrate more than that “there are

questions of law or fact common to the class.” Wal-Mart Stores v. Dukes, 564 US 338, 349

(2011).14 Their claims must depend upon a common contention that is of “such a nature that it is

capable of classwide resolution—which means that determination of its truth or falsity will

resolve an issue that is central to the validity of each one of the claims in one stroke.” Id. at 350.

As the Supreme Court has explained:

What matters to class certification ... is not the raising of common questions –

14 Oregon courts often look to relevant federal case law for its persuasive value in interpreting an
Oregon statute when that statute was modeled after a federal statute. Am. Fed'n of State Cty. &
Mun. Employees v. City of Lebanon, 360 Or 809, 824 n.7 (2017). Federal decisions prior to
ORCP 32 “inform [the court] as to the intended effect of the Oregon rule.” Shea v. Chicago
Pneumatic Tool Co., 164 Or App 198, 206–207 (1999) (internal quotation marks omitted).
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even in droves – but rather, the capacity of a class-wide proceeding to generate
common answers apt to drive the resolution of the litigation. Dissimilarities
within the proposed class are what have the potential to impede the generation of
common answers.

Id. (internal citations and quotation marks omitted; emphasis added). In addition,

the commonality question asks if the “claimed common issues are susceptible to and appropriate

for proof of common evidence.” Migis v. Autozone, Inc., 282 Or App 774, 785 (2016) (internal

quotation marks omitted), adhered to in part on reconsideration, 286 Or App 357 (2017); see

also Coughlin v. Rogers, 130 F3d 1348, 1350-51 (9th Cir. 1997) (holding that a group of

plaintiffs in a federal APA challenge had not shown there were common questions of law and

fact as required for permissive joinder to challenge delay by the Immigration and Natural

Services (INS) in acting on their different applications, petitions, or forms).

The court in Coughlin reasoned that there were no common questions of law or fact

because each type of application for asylum presented unique questions of law and fact:

The INS must apply different legal standards to each type of application or
petition. The legal standard may require different time frames. Second, each
applicant or petitioner presents a different factual situation. Therefore, each must
receive personalized attention by the INS and, ultimately, by the Court.
Accordingly, there can be no common issues of fact or law. Further, although
Plaintiffs' claims are all brought under the Constitution and the Administrative
Procedure Act, the mere fact that all Plaintiffs' claims arise under the same
general law does not necessarily establish a common question of law or fact.
Clearly, each Plaintiff's claim is discrete, and involves different legal issues,
standards, and procedures. Indeed, even if Plaintiffs' cases were not severed, the
Court would still have to give each claim individualized attention. Therefore, the
claims do not involve common questions of law or fact.

Id. at 1351.

Here, as in Coughlin, the claims for relief all ask the Court to decide whether OED has

unreasonably refused to act or make a decision, or has unreasonably delayed in taking action or

making a decision regarding the claimants’ applications for a variety of programs. But, as noted

above, resolution of the claims for relief will depend on individualized questions of fact specific

to each putative class member, which will often turn on facts and circumstances outside of

OED’s control.
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As the varied facts regarding the class representatives’ claims demonstrate, OED’s

decision on a claim can be delayed for a number of reasons. The agency could have to

adjudicate whether the way a person left her previous employment disqualified her from

unemployment, which involves getting information from a claimant and also the former

employer. The agency could be waiting for a claimant which state she wants to claim her

“combined benefits claim” in. The agency could be helping a claimant to work through multiple

iterations of her application because the claimant made a series of errors on successive

applications. The agency could be waiting for the claimant to submit proof of their eligibility to

work in the United States. The agency could be waiting for the claimant’s former employer to

report her wages. There are a myriad of other items that the agency could have to adjudicate and

consequently there are a myriad of other reasons the agency’s decision on a particular case could

be delayed. These factual, case specific intricacies render this kind of case ill-suited to a class

action.

Petitioners gloss over these problems and oversimplify the analysis to argue incorrectly

that common questions of law and fact are present. Moreover, Petitioners have not established

that the common questions asserted are susceptible to common evidence. This case is different

from Migis, which had common issues susceptible to common evidence. The plaintiffs in Migis

sought to certify a class challenging specific customs and practices of an employer. The alleged

practice in that case, if true, would have been enough to make the employer liable so the court

ruled that the proof to establish the practice “necessarily require[d] class-wide common proof.”

Migis, 282 Or App at 785.

Here, in contrast, proof of OED’s policies and practices will not be conclusive of whether

the putative class members’ applications for benefits have been unreasonably delayed, a required

element of claims brought under ORS 183.490. As illustrated by the above chart, there are

individualized questions of whether or not there were errors in applications through no fault of
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OED, intentional decisions to not apply for benefits despite outreach by OED,15 complicated

work history, or other factors that caused reasonable delay in each class member’s application

for unemployment benefits unrelated to OED’s systems for processing applications. In other

words, even if OED’s systems were perfect, the named class representatives’ claims may still

have been delayed due to factors outside OED’s control.

2. Petitioners have not established typicality.

Under ORCP 32, a plaintiff must establish that “claims or defenses of the representative

parties are typical of the claims or defenses of the class.” ORCP 32 A(3). “The test of typicality

‘is whether other members have the same or similar injury, whether the action is based on

conduct which is not unique to the named plaintiffs, and whether other class members have been

injured by the same course of conduct.’” Hanon v. Dataproducts Corp., 976 F2d 497, 508 (9th

Cir 1992) (quoting Schwartz v. Harp, 108 FRD 279, 282 (CD Cal 1985). The Oregon Supreme

Court has held that the test for typicality is whether the representative’s claim “arises from the

same event or practice or course of conduct that gives rise to the claims of members [of the class]

and his or her claims are based on the same legal theory.” Newman v. Tualatin Development Co.,

Inc., 287 Or 47, 50 (1979).

Here, for the same reasons commonality is lacking, the class representatives’ claims are

not typical of any class because they have not been injured by the “same course of conduct” as

allegedly has injured other applicants for unemployment benefits. In fact, delays in each of the

representatives’ claims have been caused by a variety of reasons such as their having voluntarily

quit a job, having worked in multiple states, having needed to reopen an existing claim, failing to

answer all PUA application questions, failing to provide adequate proof of earnings, availability

15 In this case, OED invited Ms. De Vega to apply in July of 2020, even going so far as to set up
a special e-mail address for her counsel to contact OED for that purpose. Kidd Declaration ¶ 4

Yet she declined to apply until the end of August. At her deposition on August 19, 2020, OED
asked why she had not yet applied. Her counsel instructed her not to answer the question. She
only applied on August 28, 2020. Flores de Vega Depo at 55:6-13.
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due to self-employment activities, and OED needing to determine if an individual is or is not an

employee, among others. Thus, the class representatives’ claims are not even typical of each

other in either the proposed class or its subclasses.

3. A class action is not “superior” to other means.

Even if the Petitioners had met the requirements of ORCP 32A – and they have not –

they must also satisfy “the second basic inquiry,” whether “a class action is superior to other

available methods for the fair and efficient adjudication of the controversy.” Pearson, 358 Or at

106 (quoting ORCP 32B). The moving party must show also that a class action is superior under

the eight factors identified in the Rule:

(1) The extent to which the prosecution of separate actions by or against
individual members of the class creates a risk of:

(1)(a) Inconsistent or varying adjudications with respect to members of the
class which would establish incompatible standards of conduct for the party
opposing the class; or

(1)(b) Adjudications with respect to members of the class which would as
a practical matter be dispositive of the interests of the other members not parties
to the adjudications or substantially impair or impede their ability to protect their
interests;

(2) The extent to which the relief sought would take the form of injunctive relief
or corresponding declaratory relief with respect to the class as a whole;

(3) The extent to which questions of law or fact common to the members of the
class predominate over any questions affecting only individual members;

(4) The interest of members of the class in individually controlling the
prosecution or defense of separate actions;

(5) The extent and nature of any litigation concerning the controversy already
commenced by or against members of the class;

(6) The desirability or undesirability of concentrating the litigation of the claims
in the particular forum;

(7) The difficulties likely to be encountered in the management of a class action
that will be eliminated or significantly reduced if the controversy is adjudicated
by other available means; and
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(8) Whether or not the claims of individual class members are insufficient in the
amounts or interests involved, in view of the complexities of the issues and the
expenses of the litigation, to afford significant relief to the members of the class.

ORCP 32 B. It is not necessary for the Court to evaluate all of the Rule 32 B factors; rather, only

those pertinent to the superiority determination must be considered. Belknap v. U.S. Bank Nat.

Assn., 235 Or App 658, 667 (2010).

4. Common issues do not predominate.

The analysis under ORCP 32 B begins with the predominance factor – “the extent to

which questions of fact or law common to the members of the class predominate over any

questions affecting individual members” – because it “frequently drives class certification

decisions.” Pearson, 358 Or at 106. The key inquiry for predominance is “whether it is ‘likely’

that the final determination of the action will require separate adjudications to resolve factual or

legal questions regarding the individual class members and, if so, how many individual

adjudications would be required.” Id. at 110. Put another way, the predominance inquiry asks

“how central are the common questions, and will common proof resolve them?” Id. Because this

case involves tens of thousands of individual applications for unemployment benefits that must

be reviewed on their own merits, common issues do not predominate over common issues.

In Belknap, the Court of Appeals held that the trial court properly decertified a putative

class upon finding that a class action was not the superior method of adjudicating a case brought

by former bank employees seeking penalty wages. Belknap, 235 Or App 658 at 667. The trial

court had determined that there were “many different” factual issues involved in the hundreds of

individual cases and that “witnesses will have to be called and, in most if not virtually all cases,

the resolution of one individual’s factual issues will have no impact on resolving another’s

claim.” Id. at 664.

The court also found that a class action was not superior because the plaintiffs were

unable to propose an “efficient trial plan” to resolve the factual issues in the hundreds of

individual claims. Id. at 664-65. Similarly, the tens of thousands of individual applications
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would need to be analyzed to determine whether and why a final decision was not reached by

OED, just like the hundreds of individual claims with individualized factual determinations in

Belknap. Each applicant has a unique work history, and each application for unemployment

benefits involves a different timeline from submission to review to final decision, with a myriad

of possible agency actions in between.

Resolving this case will require thousands of individual adjudications of the effect of

these specific, localized facts. Even though all class members have applied for unemployment

benefits during the same pandemic that led to a tsunami of applications, the Court will still need

to determine whether OED unlawfully refused to act or make a decision on each application or

has unreasonably delayed in taking action or making a decision regarding each application. The

specific facts of what has happened to an application after it was submitted will determine

whether the agency should be compelled to act or not. Thus, even if Petitioners satisfy the

commonality requirement—and they do not—they fail the predominance test.

5. Other Rule 32B factors also warrant denial of class certification.

Although Petitioners’ failure to satisfy the predominance test or the Rule 32A

requirements should be the end of the Court’s inquiry, other Rule 32B factors also favor denial

of class certification.

For example, inconsistent results are not only likely but necessary in a case involving

tens of thousands of individual and differently situated applications for unemployment benefits.

In fact, it would be unsurprising in a case involving tens of thousands of applications and

different underlying facts that the results, if litigated individually, would vary. But this just

underscores the unsuitability of the case for a class action, not that a class action is superior.

There will be no “incompatible standards” imposed on OED because the broad relief impliedly

sought by Petitioners is unavailable under ORS 183.490. Since the Court can only order OED to

act with greater alacrity regarding individual applications, there is no risk for competing,

incompatible court orders.
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In addition, non-parties will not be prejudiced. None of the claimants are in privity with

each other, so a decision on one claimant’s unemployment benefits claim will have no effect on

another’s.

And the difficulties in managing this class as a class action are enormous. If this case

proceeded as a class action, there would be no way to avoid it devolving into thousands of mini-

trials to determine which specific actions or inactions caused the delay of each application. It

would be necessary to determine the complexity of each application to determine how long it

should have taken OED to reach a final decision, and determine if they have unlawfully refused

to act or make a decision or if they have unreasonably delayed taking action or making a

decision. Even if Petitioners were right, and OED had unreasonably delayed making a final

decision on their applications, an unwieldy class action would tie up valuable OED resources and

cause further delays in processing unemployment applications. By limiting the case to the

named Petitioners, this matter can be resolved more quickly, allowing OED to process and pay

out unemployment benefits applications with greater alacrity, which is the purpose of an ORS

183.490 claim.

Petitioners cannot prove that a class action is “superior to other available methods for the

fair and efficient adjudication of the controversy.” Pearson, 358 Or at 106 (quoting ORCP 32B).

This is not surprising as claims under ORS 183.490 are more appropriately decided on a case-by-

case basis. The motion for class certification should be denied because a class action is not the

superior method for adjudicating the claims.

D. If the Court has any questions about class certification, it should postpone
decision pursuant to ORCP 32 C(2).

The gist of Petitioners’ claims is that OED has unlawfully or unreasonably delayed in

making broad policy changes, which Petitioners contend led OED to be unprepared for the influx

of claims caused by the current pandemic. If Petitioners had standing to sustain their claims (and

they do not), this Court would necessarily have to determine whether ORS 183.490 affords the
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broad relief sought by the Petitioners. Under these circumstances, ORCP 32 C(2) provides the

Court with discretion to postpone the decision on class certification until the determinations are

made. ORCP 32 C states:

Determination by order whether class action to be maintained.

***
(2) Where a party has relied upon a statute or law which another party seeks to
have declared invalid, or where a party has in good faith relied upon any
legislative, judicial, or administrative interpretation or regulation which would
necessarily have to be voided or held inapplicable if another party is to prevail in
the class action, the court may postpone a determination under subsection (1) of
this section until the court has made a determination as to the validity or
applicability of the statute, law, interpretation, or regulation.

This is an appropriate case for such a postponement. The motion for class certification

rests on an incorrect reading ORS 183.490 in seeking relief for the allegedly unlawful or

unreasonable policies of OED. This Court should either deny the motion for class certification,

or, in the alternative, postpone deciding on the class certification motion until the Court rules on

OED’s motion to dismiss and determines the applicability of ORS 183.490 to the relief sought by

Petitioners. See ORCP 32 C(2).

Moreover, as discussed above, the logistical difficulties and expense for the proposed

class action to proceed to trial would be enormous. If the Court were to determine that

Petitioners cannot compel an agency to adopt policy reforms under ORS 183.490, no

burdensome expenditure of the both parties’ resources and the Court’s time would be necessary.

Therefore, if the Court does not deny class certification, decision on the issue should be

postponed until the Court has ruled on the merits of OED’s motion to dismiss the claims brought

under ORS 183.490 for failure to state a claim and for lack of subject matter jurisdiction.

/ / /

/ / /

/ / /

/ / /
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IV. CONCLUSION

Petitioner’s motion for class certification should be denied because it does not meet the

threshold requirements under ORCP 32A, nor have Petitioners demonstrated that a class action is

superior under ORCP 32B. In the alternative, the Court should postpone its decision on class

certification until ruling on OED’s pending motion to dismiss.

DATED September 17 , 2020.

Respectfully submitted,
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