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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, HTOO
LER PAW, HEATHER FRANKLIN, VICKI
PETROTTA, WARREN CHAN, BRENDA
COOK, LISA EXTEROVICH, KINNARI
SHAH, ABDELKADIR ABDELKADIR
MOKRANI, DIANA OROPEZA, DAVID
KNELL, BRITTNEY CIANI, STACEY
QUINTERO, KATHY SELVAGGIO,
TRACY SOLORZANO, TERRY
PATTERSON, and ERIN LACERRA, on
behalf of themselves and all others similarly
situated,

Petitioners,

v.

OREGON EMPLOYMENT DEPARTMENT
and DAVID GERSTENFELD,

Respondents.

Case No. 20CV23377

RESPONDENTS' REPLY TO PETITIONERS’
OPPOSITION TO RESPONDENTS' MOTION
FOR SUMMARY JUDGMENT

ORS 20.140 - State fees deferred at filing

I. INTRODUCTION1

The Unemployment Insurance system is exceptionally complicated. Administering

programs in that system during a global pandemic, severe recession, a series of wildfires, new

and shifting congressional mandates, and technology modernization projects is difficult policy

work, especially given a finite program budget. This policy work involves balancing priorities,

allocating manpower, and managing budgetary resources – a challenging task for even the most

experienced policy specialists.

1 Acronyms used herein are as defined in OED’s motion for summary judgment.
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Against this backdrop, Petitioners’ first two claims for relief seek to impose timeframes

on OED’s payment or denial of claims. This Court should not substitute its judgment for those

of the experienced policymakers at OED and its oversight agency, U.S. DOL. Rather, this Court

should defer to the subject matter experts at U.S. DOL to “devise[], monitor[], and enforce[]

administratively” the proper administrative remedy regarding timely payment or denial of

claims, consistent with U.S. DOL’s complex web of administrative regulations, its longstanding

expertise, and its knowledge of the context in which all of the states are currently operating.

Acosta v. Brown, 213 Cal. App. 4th 234, 245 (2013). Accordingly, this Court should grant

summary judgment in OED’s favor on the first two claims.

Regarding the third claim for relief, OED does not object to Petitioners’ request that this

Court defer consideration of OED’s motion for summary judgment on that claim pending

additional discovery. OED has been cooperating with Petitioners’ extensive discovery requests,

including those only served last month regarding the third claim for relief after OED informed

OLC it would move for summary judgment on that claim. OED has produced 3,000 pages of

document discovery relevant to that claim and expects to complete its production soon.

This Court should not allow Petitioners’ request to defer summary judgment on the third

claim to result in a bifurcation of trial as Petitioners suggest. Petitioners have not moved to

bifurcate trial, but to the extent their reply gestures in that direction, this Court should decline

that invitation. Bifurcation makes no sense here. It would waste the Court’s time, and would

cause the parties to double the expense of trial preparation. Most seriously, having two trials

would require twice as much agency personnel time – preventing key agency staff from focusing

their work on serving Oregonians. For these reasons, the Court should set one trial date for all

claims that survive summary judgment.
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II. ARGUMENT

A. This Court should permit the subject matter experts at U.S. DOL to fashion and
implement appropriate remedies for any inability to achieve federally timeliness
targets.

This Court should not substitute its judgment in place of the subject matter experts at

OED or its federal counterpart, U.S. DOL. The subject matter experts at the U.S. DOL are best

equipped to devise, monitor, and ensure compliance with that agency’s own timeliness

administrative rules, including 20 CFR 640.3(b)(2) (directing the agency to measure timeliness

in context of the situation in which states are operating, and directing the agency to consider

whether delay may be caused by “factors reasonably beyond the State’s control”).

U.S. DOL is uniquely situated to make this determination because that agency is

intimately familiar with the applicable regulations and the complex compliance tools available to

it. Further, the subject matter experts at U.S. DOL have a unique view of the context in which

all states are operating; they receive and interpret data from each participating jurisdiction, so

they are well situated to determine if a state’s delay is “attributable to factors reasonably beyond

the State’s control.” 20 CFR 640.3(b)(2).

U.S. DOL’s unique position and subject matter expertise led the California trial court and

Court of Appeals to defer to that federal agency’s judgment in the remedy for California’s

decades-long failure to comply with timeliness guidelines. Those courts found that any remedy

should be “devised, monitored and enforced administratively” by the U.S. DOL, rather than the

California court system. Acosta, 213 Cal. App. 4th 234, 245. This Court should follow its sister

court in California.

Petitioners’ argument to avoid the result in Acosta is unavailing. In both Acosta and this

case, U.S. DOL continues to monitor the states’ compliance with timeliness standards. Even

since the time that the state filed its motion for summary judgment, the U.S. DOL has sent

correspondence concerning oversight of states’ implementation of the CARES act, and

subpoenas that call for, among other things, OED data relating to first payment on claims, which
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can be used to monitor agency timeliness, and also can be used to monitor and identify fraud

within the UI system. See Declaration of Lindsi Leahy ISO Reply for OED’s MSJ, ¶¶ 2-4 &

Exhs. 1 and 2. Thus, just as in Acosta, U.S. DOL continues fulsome oversight of the state’s

compliance with federal regulations, and the experts at that agency are best equipped to monitor

compliance with that agency’s regulations, and to fashion any remedy that may be appropriate.

Further, the fact that OED’s actions could be described as ministerial does not mean that

this Court lacks discretion to defer to U.S. DOL’s expertise. The Acosta case, too, concerned a

ministerial act (Acosta, 213 Cal. App. 4th at 243), yet that court also abstained from imposing a

judicial remedy. And ORS 183.490 – the statute that forms the backbone of Petitioners’ action –

confirms that the Court retains discretion to abstain from imposing a judicial remedy in this

situation. That statue allows but does not require this Court to award any relief to remedy delays

in action by providing that “[t]he court may … compel an agency to act.” ORS 183.490

(Emphasis added). Thus, this Court remains free to defer – and indeed should defer – to U.S.

DOL to monitor compliance with that agency’s timeliness standards and fashion any appropriate

remedy.

Petitioners’ reliance on Dunn v. New York State Dept. of Labor, 474 F Supp 269 (S.D.

N.Y. 1979), is unavailing. The case is aged and not controlling. It is also distinguishable on the

facts. In Dunn the defendant agency – the New York Department of Labor – had demonstrated

that it could in fact comply with U.S. DOL’s timeliness targets, but the New York Department of

Labor was nevertheless not doing so. Dunn, 474 F Supp. at 275-276. From these facts, the

judge in that case surmised that “[t]heir failure to do so [comply with the required timeline]

presently indicates that they are thwarting the purpose of the Social Security Act.” Id. at 275-

276. By contrast, the Acosta court was reviewing an agency that, as here, demonstrated inability

to comply with the timeliness regulations in the face of impossible circumstances. Acosta at

242-243, 276. The Acosta court considered Dunn and found it not persuasive for this reason.

Acosta, 213 Cal. App. 4th at 276.



Page 5 - RESPONDENTS' REPLY TO PETITIONERS’ OPPOSITION TO RESPONDENTS'
MOTION FOR SUMMARY JUDGMENT
JK5/mm8/10341143-v1 Department of Justice

1162 Court Street NE
Salem, OR 97301-4096

(503) 947-4700 / Fax: (503) 947-4791

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

The facts at issue here mirror the facts in Acosta; despite OED’s herculean efforts to pay

Oregonians in a timely manner – up to and including summoning the National Guard (!) – the

dual disasters of 2020 have prevented the agency from achieving compliance. The Court should

follow the Acosta court’s lead by deferring to the subject matter experts at U.S. DOL, who are

best equipped to interpret that agency’s regulations, and determine whether the events of 2020

have caused a delay “attributable to factors reasonably beyond the State’s control.” 20 CFR

640.3(b)(2). Just as in Acosta, this Court has discretion to abstain from imposing a remedy. See

ORS 183.490 (“The court may … compel an agency to act.”) So this Court is free, as the Acosta

court was, to defer to U.S. DOL to monitor compliance with that agency’s regulations.

B. OED does not object to deferred consideration of its motion for summary judgment
regarding the third claim relating to access for LEP applicants pending appropriate
discovery.

The third claim alleges that OED has unlawfully refused to make its systems reasonably

accessible to LEP applicants, which Petitioners assert violates Title VI of the Civil Rights Act

and the Equal Protection Clause. For the reasons stated in OED’s opening summary judgment

brief, OED maintains its position that the third claim fails as a matter of law because it does not

allege any specific and discrete legal requirement with which OED has unlawfully refused to

comply. That being said, OED does not object to Petitioners’ request to defer consideration of

summary judgment on the third claim pending appropriate discovery on that claim.

To that end, OED has responded appropriately to Petitioners’ extensive discovery

requests, including those served just last month – only after OED informed Petitioners it would

move for summary judgment on the third claim. As of December 22, 2020, OED has produced

over 3,000 pages of documents relevant to the third claim, including but not limited to

documents regarding or reflecting: (1) communications between OED and U.S. DOL regarding

OED’s provision of access to LEP individuals to OED’s programs and benefits; (2) OED’s

contract with WorkSystem to provide services to LEP individuals; (3) which vital documents

OED requires to be translated into languages other than English; (4) development of an online
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application for UI benefits in a language other than English; (5) OED’s plans for modernizing its

computer systems with respect to how LEP individuals will access OED’s benefits and

programs; (6) OED’s bilingual staff; (7) language assessments used to identify OED’s LEP

populations; (8) OED’s outreach to LEP individuals; (9) use and amount of interpreter services

employed by OED in the course of working on claims for benefits; (10) the average number of

benefit weeks in each benefit program received by LEP applicants; and (11) job description and

duties of OED employees who are Migrant Seasonal Farmworker Outreach workers.

Declaration of Aislinn Price ¶ 2. OED expects to complete its production of documents relevant

to the third claim soon. OED’s production of documents relevant to the third claim for relief will

confirm that OED is providing reasonable access for LEP applicants to its systems and

Petitioners will not be able to create any material disputed questions of fact to prove otherwise.

C. Petitioners’ request for a bifurcated trial on the first two claims is premature and
not appropriate in any event.

Petitioners have not formally moved to bifurcate trial, but to the extent their reply brief

gestures in that direction, this court should decline that invitation. If the Court were inclined to

consider Petitioners’ request in its reply brief as a motion to hold a bifurcated trial, OED

respectfully asks that the Court first grant OED an opportunity to more fully brief that request.

In the meantime, OED notes that “[b]ifurcation of issues for trial is not to be ordered

routinely; rather, a decision to bifurcate should be made only as a result of an informed exercise

of discretion in which the trial court determines that bifurcation will promote one or more of the

purposes of the rule.” Taylor v. Ramsay-Gerding Const. Co., 233 Or App 272, 292–93, (2010),

citing Bremner v. Charles, 312 Or 274, 279 (1991). Specifically, bifurcation is proper only if it

(1) furthers convenience, (2) avoids prejudice, or (3) is conducive to expedition and economy.

Bremner at 279. A trial court’s decision on bifurcation is reviewed only for abuse of discretion.

Taylor at 292-293.
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In this case, all three factors weigh against bifurcation. Duplicating trials hinders, rather

than furthers convenience; it prejudices the agency; and it is not conducive to expedition and

economy. This is so because bifurcation would require the parties to prepare for and participate

in two separate trials. Two trials would double the amount of resources the parties – and the

Court – would need to expend in order to get resolution. The most precious of these resources,

of course, is time. Having two trials would take key agency personnel away from their jobs for

twice as long, which further delays prompt payment for Oregonians. So, while Petitioners have

not moved for bifurcation, to the extent Petitioners’ brief gestures in that direction, this Court

should decline that invitation.

III. CONCLUSION

This Court should grant OED’s motion for summary judgment on the first two claims

because this Court should defer to the subject matter experts at U.S. DOL to monitor OED’s

compliance and fashion the appropriate remedy for any inability to meet the federal timeliness

targets set out in U.S. DOL regulations.

OED does not oppose Petitioners’ request to postpone consideration of OED’s motion for

summary judgment on the third claim for relief. However, this Court should decline any

invitation to bifurcate any trial. The fact that Petitioners are apparently ready for trial on claims

1 and 2, but not ready for even summary judgment on claim 3 stems from their decision to delay

most of their discovery on claim 3 until they learned OED would file this motion. In any event,

after conferring with OLC, and subject to any discovery disputes that may arise, OED expects

that its document production will be complete soon.

/ / /

/ / /

/ / /

/ / /

/ / /
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Bifurcation makes no sense because bifurcation would hinder convenience, would prejudice the

agency, and would harm the expeditious and economic functioning of the court. Consequently,

this Court should set trial for all surviving claims at the same time.

DATED December 23 , 2020.

Respectfully submitted,

ELLEN F. ROSENBLUM
Attorney General

s/ Carla A. Scott
JUSTIN EMERSON KIDD #094070
CARLA A. SCOTT #054725
Assistant Attorney General
Trial Attorneys
Justin.Kidd@doj.state.or.us
carla.a.scott@doj.state.or.us
Of Attorneys for Respondents
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CERTIFICATE OF SERVICE

I certify that on December 23 , 2020, I served the foregoing proposed RESPONDENTS'

REPLY TO PETITIONERS’ OPPOSITION TO RESPONDENTS' MOTION FOR SUMMARY

JUDGMENT upon the parties hereto by the method indicated below, and addressed to the

following:

Beth Englander
Stephen S. Walters
Kelsey Heilman
Emily Teplin Fox
Oregon Law Center
522 SW 5th Ave Ste 812
Portland, OR 97204

Attorneys for Petitioners

HAND DELIVERY
MAIL DELIVERY
OVERNIGHT MAIL
SERVED BY E-FILING

X EMAIL DELIVERY

Julie R. Samples
Oregon Law Center
328 W. Main St., Ste A200
Hillsboro, OR 97123

Attorney for Petitioners

HAND DELIVERY
MAIL DELIVERY
OVERNIGHT MAIL
SERVED BY E-FILING

X EMAIL DELIVERY

s/ Carla A. Scott
JUSTIN EMERSON KIDD #094070
Carla A. Scott #054725
Assistant Attorney General
Trial Attorneys
Tel (503) 947-4700
Fax (503) 947-4791
Justin.Kidd@doj.state.or.us
carla.a.scott@doj.state.or.us
Of Attorneys for Respondents


