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MOTION 

 Pursuant to ORCP 47, Petitioners move the Court for summary judgment on their first and 

second claims for relief. Because there is no just reason for delay, Petitioners ask the Court to 

issue a limited judgment as to their first and second claims, pursuant to ORCP 67 B. 

GLOSSARY OF TERMS 

 This memorandum of points and authorities uses various terms that have a unique meaning 

in the context of unemployment benefits.  Accordingly, Petitioners provide the following 

glossary of terms:  

Types of Unemployment Benefits: 

 Traditional Unemployment Insurance (“Regular UI”): financial safety net program 
created in 1935 as part of the Social Security Act and has two purposes: (1) “[t]o make 
payments to eligible unemployed workers so they can survive until they get back to 
work” and (2) “[t]o lessen the impact the loss of these workers’ jobs has on the local 
economy.” (Declaration of Beth Englander (“Englander Decl.”), Ex. 1).  
 

 Pandemic Unemployment Assistance (“PUA”): COVID-19 emergency unemployment 
benefits established by Congress for  certain individuals who are out of work due to 
COVID-19 and who are ineligible for Regular UI—for example, because they have 
limited recent work history or because they are self-employed “gig economy” workers. 
 

 Pandemic Emergency Unemployment Compensation (“PEUC”): a COVID-19 
extension of benefits established by Congress which pays an additional 13 weeks of 
unemployment benefits to people who qualify for and have exhausted (been paid all the 
benefits to which they are entitled) their claims for Regular UI. 

 
 Pandemic Unemployment Compensation (“PUC”): a COVID-19 supplemental benefit 

established by Congress, which paid an additional flat $600 weekly benefit to all 
individuals receiving any type of unemployment benefits for weeks of unemployment 
between late March and the end of July, 2020. 
 

 Lost Wages Assistance (“LWA”): a COVID-19 supplemental benefit established by the 
President, which paid an additional flat $300 weekly benefit to certain individuals 
receiving unemployment benefits for weeks of unemployment between late July 2020 
and early September 2020. 
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 Extended Benefits (“EB”): an extension of Regular UI that provides some eligible 
individuals with up to 20 additional weeks of benefits during times of high 
unemployment in Oregon.  

 

Unemployment Benefits Terms:  

 Adjudication (sometimes “non-monetary determination” or “non-monetary eligibility 
determination”): a process of resolving questions about whether a claim is eligible for 
payment because of “non-monetary” issues.  Non-monetary issues are generally those 
relating to work separation (how and why an individual stopped working), and whether 
the individual is able to work, available for work, and actively seeking work 
(sometimes referred to as the AAA issues).  Questions about non-monetary eligibility 
are resolved through adjudication.  Adjudication is not performed by judges.  It is 
performed by OED staff called “adjudicators” who make phone calls and gather records 
to resolve the eligibility question in an objective manner. 
 

 Monetary determination: a determination of whether a claimant for unemployment 
benefits has worked enough and/or earned enough wages in the past year to be eligible 
to collect any benefits, and if so,  how much the claimant is entitled to.  Generally, after 
it enters an applicant’s information into its computer system, OED will next make a 
monetary determination about whether the person worked enough and earned enough 
money during the relevant period to qualify for benefits.  If they did, OED considers 
the claim “valid,” or “allowed”; if not, the claim is denied.  After making a monetary 
determination that a claim is valid, however, a claim must then be evaluated for 
whether or not it meets all non-monetary eligibility factors.  If there are no questions as 
to whether the claim meets all non-monetary eligibility factors, then the claim can be 
approved and paid. However, if there are any questions as to whether the non-monetary 
eligibility factors are met, the application for benefits cannot be approved, and the 
claim must go to adjudication for the questions to be resolved.   
 

 Separation Determination: a non-monetary determination evaluating the reasons the 
claimant is unemployed.  Claimants are only eligible for unemployment benefits if their 
reason for being unemployed is allowed under the rules.  
 

 Non-Separation Determination: a non-monetary determination evaluating whether a 
claimant meets the eligibility requirements for unemployment benefits of being able to 
work, available for work, and actively seeking work, per the definitions of those terms 
in the administrative rules.  These nonseparation determinations are often referred to as 
the “AAA” issues.  
 

 Processed: OED uses this term to mean different things in different contexts, but 
generally “processed” means OED has entered a claimant’s information into its 
computer system and made a monetary determination that the claim is valid.  
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“Processed” does NOT mean a claim has been paid, as it may have a non-monetary 
eligibility issue that requires adjudication to resolve. 

 

 First Payment: the first payment OED makes on a claim for unemployment benefits. 
 

 Weekly claims: After a first payment, claimants must make weekly claims for benefits, 
certifying that they continue to meet the eligibility criteria with each claim.  Even after 
first payment, OED may detect an eligibility issue on a weekly claim, requiring 
adjudication. Claims in adjudication where a first payment has already been paid are 
generally in “continuing claim” status. 

 

 Final decision: A final decision is OED’s determination to either pay a claim (whether 
a First Payment or weekly claim) or issue a formal denial of benefits which triggers a 
claimant’s right to an administrative appeal of that decision. 

 
INTRODUCTION 

Unemployment insurance is a wage replacement program that provides emergency 

financial relief to people who are unemployed through no fault of their own.  Such benefits can 

stave off eviction, put food on the table, provide money for critical medications, and keep the 

lights, heat, and water on.  The Oregon Employment Department (“OED”) is the agency tasked 

with providing unemployment benefits in Oregon. 

Nearly 750,000 people have filed for unemployment benefits in Oregon since the 

beginning of the COVID-19 public health emergency. This is a dramatic increase from historic 

norms, reflecting the precipitous spike in Oregon’s unemployment rate, from a low 3.4% to more 

than 14% in March and April of this year.  Rather than rising to meet the moment, however, 

OED has been slow to adapt and has still failed to meet its core mission of providing emergency 

benefits to tens of thousands of applicants even now, seven months after the surge in 

unemployment claims began.  OED has continued to handle claims using an outdated, 
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fragmented, and insufficient system even though it was clear from the outset of the pandemic 

that bold and innovative changes were called for. The result is an agency-caused humanitarian 

crisis on top of and apart from the COVID-19 crisis.  

Federal standards call for OED to make 87% of first payments on unemployment benefits 

within a month of receiving the application.  OED is not remotely close to meeting this standard.  

In Oregon, unemployed people’s claims have languished with OED for half a year or longer 

since the COVID-19 pandemic began.   

As of October 15, 2020, at least 96,212 people—more than 13% of all applicants for 

unemployment benefits during the emergency—are waiting for the state to complete 

“adjudication,” the investigative process that decides whether a claimant is eligible for payment.    

Under federal standards, OED is supposed to complete 80% of adjudications within 21 days of 

detecting the eligibility issue.  People who entered adjudication with OED since March 15 and 

have had their issues resolved, however, waited an average of more than four months. OED 

predicts that people whose claims entered adjudication more recently will also wait four to five 

months for adjudication to be complete.  And an unknown, but possibly massive, number of 

additional people appear to be stuck waiting at other points in OED’s application process. The 

consequences of delays this severe and persistent are catastrophic—homelessness, hunger, 

sickness, despair.   

It did not have to be this way. Although all states faced challenges due to the COVID-19 

emergency, Oregon’s administration of unemployment benefits since March 2020 has ranked 

among the worst in the nation. For September 2020, the most recent data available, the state 

ranks 45th nationally for timely first payments of traditional unemployment benefits and 47th 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

PAGE 7- PETITIONERS’ MOTION FOR SUMMARY 
JUDGMENT (ORCP 47) 

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

nationally for timely resolution of issues that require written decisions in adjudication. The state 

is making fewer written decisions per month in adjudication than it was before the pandemic. 

OED insists it has made significant progress and is well on its way to clearing the adjudication 

backlog, but the numbers tell a different story.  

On behalf of the at least 96,000 class members who are waiting for OED to make final 

decisions on their claims for benefits, Petitioners ask the court to enter summary judgment in 

their favor on their first two claims for relief. The evidence presented in support of this motion 

shows that OED unreasonably delayed within the meaning of ORS 183.490 in making final 

decisions on applications for unemployment benefits, and that those delays operate as denials 

without a right to a contested case hearing, in violation of the Oregon Administrative Procedures 

Act and the U.S. Constitution. Petitioners seek a court order that will hold OED accountable for 

meeting its statutory obligations to “promptly” examine and make a decision to allow or deny 

each claim for unemployment benefits and to issue those payments “when due.”   

Petitioners ask this Court to enter summary judgment in their favor on their first and 

second claims for relief. They further request that the Court issue a limited judgment directing 

OED to act with alacrity in making final decisions on benefits applications, as specified below, 

and to require OED to report back to the Court in order to ensure compliance with that order.  

STATEMENT OF FACTS 

Oregon is facing an unprecedented public health and economic crisis. In March 2020, 

Governor Brown used her emergency powers to direct Oregonians to stay home to the greatest 

extent possible to stem the transmission of COVID-19. These essential public health measures 

forced many businesses to close their doors. Hundreds of thousands of Oregonians suddenly 
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found themselves out of work. Although all Oregon counties have now been able to reopen to 

some extent, unemployment remains high. Between March 1 and October 15, 2020, more than 

729,291 individuals submitted applications for unemployment benefits to OED. (Englander 

Decl., Ex. 2 (Declaration of Oregon Employment Department), 1:24-2:2; see also Englander 

Decl., Ex. 3 (defining terms included in OED’s declaration)).  

During the COVID-19 crisis, OED has overseen administration of several different 

unemployment insurance benefits programs. The primary programs relevant to this lawsuit are 

Regular UI, PUA, PEUC, PUC, LWA, and EB, all defined above in the Glossary of Terms. 

OED has long allowed claimants to apply for Regular UI through OED’s online 

application system. (Englander Decl. Ex. 4 (OED Dep.), 181:2-181:5). Claimants who could not 

use the online system—for example, because they do not read or write English—could apply by 

telephone, by faxing or mailing a paper application, or by visiting their local WorkSource office. 

(Id. 183:25-184:12).  

Once OED receives an application, an OED Claims Taker first reviews the application to 

see if it is missing any necessary information. At this point, if necessary, OED will reach out by 

phone to gather the missing information. If the claimant does not respond to that attempted 

contact, OED rejects the application.  OED may also reject duplicate applications from the same 

individual.  (Id. 100:12-100:24).  

If the claimant has provided sufficient information, OED reviews the application to make 

a two-part eligibility determination. The first part of the eligibility determination is a monetary 

determination, which requires OED to consider the claimant’s recent work history and earnings. 

OED may need to gather information beyond what is in the application or conduct further 
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analysis to make a monetary determination.  Making a monetary determination sometimes 

requires referral to OED’s Tax Department. (Id. 102:24-103:19).  

Once OED has made an initial monetary determination or the claim has been rejected, the 

claim is “processed.”  (Id. 110:6-110:19). However, a claim that has been “processed” is not 

necessarily paid.  In the second part of the eligibility determination, OED must verify whether 

the claimant satisfies non-monetary eligibility criteria, for example that the claimant was not 

fired from her most recent job for misconduct (a disqualifying type of work separation) or that 

the claimant was able to work, available for work, and actively seeking work during each week 

she is claiming benefits. If the claim has been processed and there are no non-monetary issues 

holding up a claim, the claimant will begin receiving benefits. (Id. 205:1-205:4). 

If a Claims Taker or other OED staff identify a non-monetary issue that calls into 

question the person’s eligibility for benefits, however, the claim is referred to adjudication. (Id. 

26:7-26:12; 160:20-161:3). Some issues in adjudication are easy to resolve, and require a single 

phone call or questionnaire seeking clarifying information. (Id. 205:18-206:25; 13:16-13:21). 

Other issues require more formal adjudication, during which an OED adjudicator gathers 

information from the claimant, employer, and other sources, weighs the evidence and credibility 

of the witnesses, and ultimately makes a formal, written eligibility determination. (Id.). 

After the Governor’s “Stay Home, Save Lives” order, OED received a surge of claims for 

unemployment benefits. Its usual systems for accepting applications for and making decisions 

about unemployment benefits broke down in several respects: 

 People without home access to the online application were left with only the phones 
as an option. Seeking help in-person at a WorkSource office was no longer an option, as 
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all WorkSource offices closed to the public. (Id. 184:13-184:16; Englander Decl., Ex. 33 
(Declaration of Florentina Flores de Vega, filed 7/29/20, ¶51).   
 

 People could not get through on the phones for help with their applications, and 
they could not get through to respond to OED Claims Takers’ calls requesting more 
information. OED’s telephone systems were inadequate to handle call volume, resulting 
in people calling dozens of times per day without ever getting through, waiting for hours 
on hold, and being disconnected without warning at the end of the business day. There 
was no option to leave a message or request a call back.  (Englander Decl., Ex. 4 (OED 
Depo.) 142:14-142:18; Englander Decl., Ex. 33 (Declaration of Florentina Flores de 
Vega, filed 7/29/20, ¶5; Declaration of Erin La Cerra, filed 7/29/20, ¶7; Declaration of 
Kathleen Selvaggio, filed 7/29/20, ¶¶4-5; ¶8; Declaration of Stacey Quintero, filed 
7/29/20, ¶7; Declaration of Tracy Solorzano, filed 7/29/20, ¶4; ¶8). 

 
 Early in the pandemic, claimants waited weeks or months before their claim had 

even made it past the first stage of agency review. OED did not have enough Claims 
Takers to meet demand, resulting in a processing backlog.  (Englander Decl., Ex. 33 
(Declaration of Erin LaCerra, filed 7/29/20, ¶7; Declaration of David Knell, filed 7/29/20, 
¶4; Declaration of Heather Franklin, filed 7/29/20, ¶¶5-6; Declaration of Stacey Quintero, 
filed 7/29/20, ¶4; Declaration of Tracy Solorzano, filed 7/29/20 ¶6)). 

 
 OED’s computers churned out confusing and contradictory notices, making 

claimants unsure of the status of their claims, and leading them to call OED for 
clarification, thereby contributing to the long waits on the phone. (Englander Decl. 
Ex. 20, Englander Decl. Ex. 33 (Declaration of Brittney Ciani, filed 7/29/20, ¶4; 
Declaration of Tracy Solorzano, filed 7/29/20, ¶9). 
   

 Claimants struggled to navigate the new rules for applying, which required them to 
provide counter-intuitive responses to the form questions on the online applications 
and contributed to the adjudication backlog. OED adjusted the eligibility requirements 
to the reality of the COVID-19 emergency, for example by promulgating a rule stating 
that individuals could qualify for benefits by certifying they would resume looking for a 
new job when the emergency “Stay Home, Save Lives” order lifted. But, OED’s 
antiquated computer system could not easily absorb the changes in eligibility rules.   
(Englander Decl., Ex. 31 (Deposition of David Knell), 17:21-19:15).  

 

 Claimants ineligible for Regular UI waited months without any option before they 
could apply for COVID-19 emergency benefits. OED’s antiquated computer system 
could not easily integrate the new eligibility requirements for PUA and PEUC, so it took 
many weeks to make applications for those programs available.  (Englander Decl. Ex. 33 

                                                 
1 Courtesy copies of all previously filed declarations are attached as Ex. 33 to the Declaration of 
Beth Englander, in alphabetical order by declarant’s last name. 
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(Declaration of David Knell, filed 7/29/20, ¶6; Declaration of Kathleen Selvaggio, filed 
7/29/20, ¶¶7-9)); Englander Decl., Ex. 32 (Deposition of Stacey Quintero), 15:17-16:6; 
16:25-17:9; 17:18-18:8).   

 
 Tens of thousands of claimants had their cases referred to adjudication, where they 

languished without decisions for months on end. OED’s many new Claims Takers, 
less experienced in addressing potential eligibility issues, referred claims to adjudication 
at a higher rate than they did pre-pandemic.  (Englander Decl. Ex. 4 (OED Dep.), 68:23-
69:5).  OED’s pre-pandemic staff of 80 adjudicators could not keep up with non-
monetary issues requiring adjudication. At the beginning of the pandemic, most all 
adjudicators were pulled from their regular duties to serve as Claims Takers for about a 
month.  (Id. 163:5-163:12). Waits in adjudication stretched to an average of four or five 
months. (Englander Decl., Ex. 2 (OED Dec.) 3:15-18; Englander Decl., Ex. 33 
(Declaration of Erin La Cerra, filed 7/29/20, ¶¶8-10; Declaration of Heather Franklin, 
filed 7/29/20, ¶7). 

 
Petitioners are 14 of the nearly three quarters of a million Oregonians who filed claims 

for unemployment benefits during the COVID-19 emergency. Petitioners waited an average of 

nearly four months for OED to pay or deny their claims for unemployment benefits. (Decl. of 

Kelsey Heilman (“Heilman Decl.”), Ex. 1). These long wait times were actually shorter than they 

would have been in the absence of this lawsuit, because OED moved quickly to pay benefits to 

Petitioners within days or weeks of their appearing in this lawsuit. (See id., Ex. 2.). Unnamed 

class members often waited far longer—as long as five, six, or seven months and counting. (See, 

e.g., Englander Decl., Ex. 33 (Declaration of Angela Gaspar, filed 9/24/20, ¶2; Declaration of 

Aimee Cunningham, filed 9/24/20, ¶2)). 

Petitioners and class members have suffered terrible consequences as a result of these 

delays—they fell behind on rent and mortgage payments, returned cars when they couldn’t make 

monthly payments, lost personal and business equipment when they couldn’t afford storage fees, 

turned to local food pantries, had their phone service shut off, struggled to afford medical 

supplies and to take their children to medical appointments, turned to family for internet 
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assistance just so their children could participate in remote learning, and spent countless nights 

wondering whether they would be able to provide for themselves and their families. (See, e.g., 

Declaration of Stacey Quintero in Support of Motion for Summary Judgment, ¶¶6-8; Declaration 

of Brenda Cook in Support of Motion for Summary Judgment, ¶¶5-10; Declaration of Lisa 

Exterovich in Support of Motion for Summary Judgment, ¶¶4-6).    

Petitioners filed this action on July 7, 2020, asserting three claims for relief under the 

Oregon Administrative Procedure Act. In their first claim, Petitioners alleged OED2 was 

unlawfully refusing to act or unlawfully delaying in taking action or making a decision on their 

claims for unemployment benefits. In their second claim, Petitioners alleged that the delays 

amounted to an effective denial of unemployment benefits without a due process hearing. In their 

third claim, Petitioners contended that OED had failed to afford applicants with Limited English 

Proficiency (“LEP”) meaningful access to the unemployment benefits system.  

On July 29, 2020, Petitioners filed an Amended Petition, which asserts the three claims 

for relief described above on behalf of a class of individuals who had been waiting at least four 

weeks without a final decision on a claim for unemployment benefits. In the Amended (and 

operative) Petition, Petitioners seek: 

1. Certification of this case as a class action, with subclasses as appropriate; 
 

2. An order directing OED to act promptly in considering and issuing final 
decisions on claims for unemployment benefits; 

 
3. An order requiring OED to act with alacrity to afford LEP claimants 

meaningful access to the unemployment benefits application process; and 
 

                                                 
2 Petitioners named the Oregon Employment Department (“OED”) and its Acting Director, 
David Gerstenfeld, as Respondents. In this motion, Petitioners refer to Respondents collectively 
as “OED.” 
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4. For the Court to retain jurisdiction in order to assess compliance with any 
relief ordered. 

 
(First Amended Petition to Compel Agency Action, Prayer.)  

 OED moved to dismiss the action, primarily on the ground that it had paid benefits to all the 

named Petitioners. On October 1, 2020, this Court denied OED’s motion and exercised its 

discretion to retain jurisdiction under ORS 14.175, Oregon’s statutory codification of the 

“capable of repetition, yet evading review” exception to mootness. On October 23, 2020, this 

Court announced that it would certify a class of individuals who have been waiting four or more 

weeks since seeking (or trying to apply for) unemployment benefits and a subclass of individuals 

who have been waiting four or more weeks since seeking PUA benefits. Petitioners have served 

OED, and will soon file, a proposed order certifying those two classes and appointing class 

representatives and class counsel. 

 Petitioners now move for summary judgment on their first and second claims and ask this 

Court to enter a limited judgment providing immediate relief appropriate to those claims.  

STANDARD OF REVIEW 

 In considering a motion for summary judgment under ORCP 47, the court must “examine all 

the pleadings, depositions, affidavits, and admissions on file, and construe all facts in the light 

most favorable to” the party opposing summary judgment. Brown v. Gatti, 341 Or 452, 460 

(2006). Summary judgment is appropriate if “there is no genuine issue as to any material fact and 

the moving party is entitled to prevail as a matter of law.” ORCP 47C. “No genuine issue of 

material fact exists if, based on the record before the court viewed in a manner most favorable to 

the adverse party, no objectively reasonable [trier of fact] could return a verdict for the adverse 

party[.]” Id.  
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POINTS AND AUTHORITIES 

 Petitioners are entitled to judgment as a matter of law on their first claim, which asserts that 

OED has unlawfully delayed taking action or making a decision on Petitioners’ and class 

members’ claims for unemployment benefits. Petitioners are also entitled to judgment as a matter 

of law on their second claim because these delays have effectively subjected Petitioners and class 

members to denial of a property right without due process of law.   

I. Petitioners are entitled to summary judgment on their first claim for relief because, 
by requiring tens of thousands of class members to wait months for final decision on 
their claims for unemployment benefits, OED has “unreasonably delayed taking 
action or making a decision” within the meaning of ORS 183.490. 
 
At least 96,000 class members have waited as long as seven months during an historic 

economic crisis to receive critical wage replacement. Oregon cases, and federal cases 

interpreting the parallel provision of the federal APA, consider a variety of factors in 

determining whether the challenged delay is “unreasonable” within the meaning of the statute, 

including the harm caused by the delay and the administrative feasibility of rendering decisions 

more quickly. It is undisputed that class members are suffering serious and ongoing harm as a 

result of the delay. Testimony from Petitioners’ expert, comparative data to other states’ 

performance during the pandemic, the availability of administrative efficiencies OED has not 

adopted, and other evidence demonstrate that it is administratively feasible for OED to make 

decisions more quickly. The delays Petitioners challenge are “unreasonable” within the meaning 

of ORS 183.490.   

A. Whether OED has unreasonably delayed making benefits decisions within 
the meaning of ORS 183.490 must be evaluated by considering both the 
promptness required to make agency action meaningful and the feasibility of 
rendering a decision with more alacrity.  
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OED has a statutory duty to “promptly examine each claim for [unemployment] benefits 

and, on the basis of the facts available, make a decision to allow or deny [every] claim.” ORS 

657.267. The Social Security Act requires that payments of unemployment insurance benefits be 

made “when due.” 42 USC 503(a)(1). The question presented by Petitioners’ first claim for relief 

is whether OED has unreasonably delayed in complying with these statutory directives.   

Oregon case law demonstrates that a court’s evaluation of an unreasonable delay claim 

encompasses two considerations: (1) the promptness required for agency action to be meaningful 

and (2) the feasibility of rendering a decision more quickly. In Lombardo v. Warner, 340 Or 264 

(2006), a case that presented questions on certification from the U.S. Court of Appeals for the 

Ninth Circuit, the Oregon Supreme Court examined the process by which landowners in Oregon 

may obtain variances from restrictions on the display of temporary signs visible from public 

highways. One certified question concerned whether, in the absence of specific time 

requirements in the variance statute, Oregon law required the Oregon Department of 

Transportation to grant or deny a variance request within a certain period of time. Lombardo, 

340 Or at 273.  

The Court explained that ORS 183.490 imposed a reasonable promptness standard. Id. 

The Court elaborated:  

We note that what is reasonable may not be the same in every instance. A 
variance for a sign advertising an event to take place on the upcoming weekend 
may require a quicker response from the department than a sign advertising an 
event several months in the future. In each instance, the department and any court 
reviewing the department’s action (or inaction) must determine what is reasonable 
by considering whether the department’s action was timely enough to allow the 
person seeking a variance to obtain a determination in time to make the display of 
the sign meaningful, consistently with the orderly processing of variance requests. 

 
Id. at 273–74. Thus, courts adjudicating claims of unreasonable delay under the Oregon APA 
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must consider both the petitioner’s need to have a decision made within a particular timeframe 

and whether the agency can, consistent with the orderly processing of other requests for agency 

action, render its action within that timeframe. 

 Federal courts apply a similar approach when analyzing petitions to “compel agency action 

unlawfully withheld or unreasonably delayed” under the federal APA. 5 U.S.C. 706(1). Cf. 

AFSCME, Local 2043 v. City of Lebanon, 360 Or 809, 825 (2017) (stating that federal case law 

can provide guidance in interpreting state law where the parallel provisions are textually similar). 

In the Ninth Circuit, courts evaluate unreasonable agency delay claims using the six-factor 

“TRAC” test (named for the case in which the factors were first articulated): 

(1) the time agencies take to make decisions must be governed by a rule of 
reason; (2) where Congress has provided a timetable or other indication of the 
speed with which it expects the agency to proceed in the enabling statute, that 
statutory scheme may supply content for this rule of reason; (3) delays that might 
be reasonable in the sphere of economic regulation are less tolerable where human 
health and welfare are at stake; (4) the court should consider the effect of 
expediting delayed action on agency activities of a higher or competing priority; 
(5) the court should take into account the nature and extent of the interests 
prejudiced by delay; and (6) the court need not find any impropriety lurking 
behind agency lassitude in order to hold that agency action is unreasonably 
delayed.  

 
Cmty. Voice v. United States EPA, 878 F.3d 779, 786 (9th Cir. 2017) (listing factors from 

Telecomm’c’ns Research & Action Ctr. v. FCC, 750 F.2d 70, 80 (D.C. Cir. 1984)).  

 The third and fifth TRAC factors track Lombardo’s focus on how quickly an agency must 

act to render that action meaningful to the petitioner. The first, second and fourth TRAC factors, 

requiring a rule of reason (informed, where applicable, by available evidence of legislative 

intent) and considering competing demands on the agency’s resources, are consistent with the 

Lombardo court’s regard for “orderly processing” of requests for agency action. Finally, the 
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sixth TRAC factor adds the commonsense notion that an agency’s “lassitude” may amount to 

unreasonable delay even if it does not rise to the level of bad faith.  

B. Because unemployment benefits are a wage substitute, prompt payment is 
essential to ensuring that payment of these benefits is meaningful. 

 
Prompt payment is the defining feature of an effective unemployment insurance system. 

Conceived in response to the Great Depression, “the objective of Congress was to provide a 

substitute for wages lost during a period of unemployment not the fault of the employee.” Cal. 

Dep’t of Human Res. Dev. v. Java, 402 US 121, 130 (1971). Section 303(a)(1) of the Social 

Security Act requires that unemployment payments be made “when due.” Wages typically pay 

the cost of housing, food, clothing, utilities and other basic necessities. Unemployment benefits 

thus implicate human health and welfare, and delay of benefits often has catastrophic 

consequences. Under both Lombardo and the TRAC factors, prompt payment of unemployment 

insurance is precisely the type of agency action that must be prompt in order to be meaningful.  

In Java, the U.S. Supreme Court analyzed at length the genesis and legislative history of 

the unemployment insurance program in this country. The Court acknowledged the impossibility 

of designing a program that would “make insurance payments available precisely on the nearest 

payday following the termination.” Id. However, “to the extent that this was administratively 

feasible[,] this must be regarded as what Congress was trying to accomplish.” Id. Unemployment 

insurance benefits, the Court went on, were devised to be a “first line of defense for a worker 

ordinarily steadily employed,” intended to “carry workers over most, if not all, periods of 

unemployment in normal times without resort to other forms of assistance.” Id. at 131. The 

benefits “provide cash to a newly unemployed worker at a time when otherwise he would have 

nothing to spend, serving to maintain the recipient at subsistence levels without the necessity of 
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his turning to welfare or private charity.” Id. at 131-32. The benefits also serve a broader purpose 

during significant economic downturns: they stabilize the economy by “prevent[ing] a decline in 

the purchasing power of the unemployed, which in turn serves to aid industries producing goods 

and services.” Id at 132.  

In Java, the Court considered the legality of a California procedure that suspended 

payment for a median of seven weeks pending appeal. Id.at 133. Noting that “delaying 

compensation until months have elapsed defeats the purposes” of the unemployment insurance 

system, the Court found that California’s procedure was unlawful. Id.     

The summary judgment record brings into sharp relief how important prompt payment of 

unemployment benefits is for ensuring those benefits achieve their stabilizing purposes—and 

how much harm the egregious delays at issue in this case have done.  Petitioner and class 

representative Kathleen Selvaggio received food boxes from a local church until she finally 

began receiving her long-delayed unemployment benefits.  (Englander Decl., Ex. 30 (Deposition 

of Kathleen Selvaggio), 51:3-8).  David Knell, also a petitioner and class representative, took out 

personal and business loans and had to rely on credit cards for everyday expenses.  (Englander 

Decl., Ex. 31 (Deposition of David Knell) 16:19-24).  He then received twenty-eight checks on 

the same day in late July.  (Id. 45:3-13). Petitioner Brenda Cook waited for approximately two 

months for unemployment benefits and could not afford to buy incontinence supplies for her 

disabled child. (Declaration of Brenda Cook in Support of Motion for Summary Judgment, ¶3; 

5).  The record is replete with similar examples of immediate and lasting suffering from delayed 

payment of unemployment benefits. (See e.g., Declaration of Stacey Quintero in Support of 

Motion for Summary Judgment, ¶6  (couldn’t keep up with car payments so lost two vehicles, 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

PAGE 19- PETITIONERS’ MOTION FOR SUMMARY 
JUDGMENT (ORCP 47) 

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

drained savings, lost personal belongings and business equipment when couldn’t pay storage 

costs); Declaration of Lisa Exterovich in Support of Motion for Summary Judgment, ¶¶4-6 

(relies on public transportation and could not afford its cost, had to delay buying clothes for her 

young daughter, was only able to pay rent due to the help of a local non-profit agency)). 

Months-long delays defeated the purpose of California’s unemployment insurance system 

in Java.  Petitioners’ experiences demonstrate how the purpose of Oregon’s unemployment 

insurance system is likewise defeated by OED’s months-long delays. 

C. Oregon is making decisions about unemployment benefits during the 
COVID-19 emergency more slowly than almost any other state in the nation. 
 

All states faced a surge of claims for unemployment benefits due to the COVID-19 

pandemic. As a result of this surge, people across the nation waited longer for unemployment 

benefits decisions between March 2020 and the present. But Oregon lags far behind even the 

COVID-adjusted national average, ranking in the bottom handful of states in terms of timely 

payment and resolution of eligibility issues.  

The Lombardo court emphasized that agencies should have a system for the “orderly 

processing” of claims. The TRAC factors require a “rule of reason” and state that the court may 

look to evidence of legislative intent to supply content to that rule. Here, the standard for 

“orderly processing” of unemployment claims is informed by federal timeliness standards and 

data Oregon reports to the U.S. Department of Labor. OED acknowledges that it is obligated to 

issue payments “when due” and to provide due process, and that it meets those obligations by 

complying with federal timeliness standards. (Englander Decl., Ex. 5). 
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i. During the COVID-19 emergency, Oregon has taken longer 
than almost any other state to make final decisions on claims 
for unemployment benefits. 

    
Although neither federal nor state law imposes a precise deadline for issuing a decision 

on claims for unemployment benefits, the Department of Labor has established metrics for 

determining a state’s timeliness compliance. Recognizing the importance of prompt payments to 

a meaningful system of unemployment insurance and in response to the U.S. Supreme Court’s 

Java decision, the U.S. Department of Labor has established “core measures” by which it 

determines whether a state’s unemployment insurance performance is “acceptable.” In this 

motion, Petitioners will focus on three such measures:  

 the First Payment Standard, which asks how long people wait to receive Regular 

UI after applying;  

 Non-Monetary Determination Time Lapse, which asks how long claimants must 

wait for issues affecting non-monetary eligibility to be resolved in adjudication; 

and  

 Non-Monetary Determination Workload, which reports how many non-monetary 

issues a state resolves in adjudication each month.  

Federal regulations acknowledge that, at times, states may not be able to hit federal 

timeliness benchmarks due to “[f]actors reasonably beyond the State’s control.” 20 CFR 

640.3(b)(2). Under such circumstances, a state is considered to be in compliance with timeliness 

requirements if it has “performed at the highest level administratively feasible[.]” Id. 

Examination of Oregon’s First Payment Standard and Non-Monetary Determinations numbers, 

and comparison of those numbers to the performance of other states and the nation as a whole, 
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shows that Oregon has not come close to performing at the highest level administratively feasible 

during the COVID-19 crisis.  

a. Oregon ranks 45th in the nation with respect to timely 
issuance of first payments of Regular UI during the 
COVID-19 emergency.  

 
The “First Payment Standard” measures the timeliness of first payments on new claims. 

The standard looks at all first payments of Regular UI benefits—that is, payments issued in 

response to a new application for benefits—and asks what percentage of those payments issued 

within two weeks3 of the end of the first week the claimant was entitled to benefits. 

As an example, imagine a claimant who lost her job because of a restaurant closure on 

March 14, 2020 and submits an application for unemployment benefits on March 15, 2020. 

Assuming she has no other work, the week of March 15-22 would be her waiting week, the first 

week she is entitled to benefits would be March 23-29, and her first payment would be 

considered timely under the federal Department of Labor standards if OED issues it on or before 

April 12, 2020—just under a month after she first applied. A state meets the First Payment 

Standard if at least 87% of its first payments are made within this timeframe. (Wentworth Decl. ¶ 

4-5). 

Oregon has fallen far short of both the First Payment Standard and the national average 

during the COVID-19 emergency. In September, fewer than one in three (32.8%) of first 

                                                 
 

3 The standard is 14 days for states like Oregon that have an unpaid “waiting week,” and 
21 days for states that do not have a waiting week. 20 CFR 640.5. Governor Brown has directed 
OED to waive the waiting week during the COVID-19 emergency, and OED states it expects to 
issue waiting-week payments before the end of 2020, when federal funds available to pay those 
benefits are set to expire. As of the date of this motion, OED has not paid any waiting-week 
benefits and its timeliness is evaluated based on the 14-day standard.  
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payments in Oregon were timely (meeting the two-week standard), compared to more than half 

of all first payments nationally. (Wentworth Decl. ¶ 13).  Just 40% of first payments in Oregon 

issued within eight weeks, compared to 72% nationally. (Id. ¶ 14).  And only 43% of first 

payments in Oregon issued within ten weeks, compared to 76.6% nationally. (Id. ¶ 15). 

In other words, despite pandemic-related challenges plaguing all unemployment 

insurance systems, almost 80% of unemployed people in this country are getting an initial 

payment of unemployment benefits within ten weeks.  Only about 20% wait longer than ten 

weeks.  But nearly 60% of Oregonians are waiting longer than ten weeks – typically, Oregonians 

wait months longer.  For the third calendar quarter of 2020, among the fifty states, the Virgin 

Islands, and Puerto Rico, Oregon ranked 45th in the nation for percentage of timely first 

payments. (Wentworth Decl. ¶ 16).  

In September 2020, Oregon issued 21,730 first payments for Regular UI. (Heilman Decl., 

Ex. 3).  Of claimants who received these payments, more than 12,300 people had been waiting 

more than ten weeks for any benefits (see id.), almost certainly because their claims had been 

languishing in adjudication. They were among the tens of thousands of people who waited an 

average of more than 4 months in adjudication between March and September 2020. (Englander 

Decl., Ex. 2 (OED Decl.) 3:15-18).  

The chart below compares Oregon’s First Payment Standard performance to the national 

average: 
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First Payment Standard Performance, September 2020 – Oregon vs. United States 

Wait for First Payments Oregon United States 
2 weeks or less (timely if 87% 

or higher for states with a 
waiting week) 

32.8% 53% 

3 weeks or less (timely if 87% 
or higher for states without a 

waiting week) 

34% 60.4% 

8 weeks or less 40% 75.2% 

10 weeks or less 43% 79.1% 

More than 10 weeks 57% 20.9% 

 
(Heilman Decl., Ex. 3, 4). OED agrees that it is unreasonable to wait so long for a first payment. 

Internally, it has stated that wait times of 16 weeks are “counter to the agency’s core mission of 

accurate and timely payment of UI benefits.” (Englander Decl., Ex. 6).  

All states faced a surge of claims because of COVID-19, yet Oregon lags far behind the 

national average and the vast majority of other states in issuing first payments. Even taking into 

account the challenges posed by the COVID-19 emergency, Oregon is not performing at the 

highest level administratively feasible with respect to First Payment Timeliness.  

b.  Oregon ranks 46th in the nation with respect to the 
timely resolution of issues through adjudication during 
the COVID-19 emergency.  

 
Another quality measure, called “Non-monetary Determination Time Lapse,” examines 

how long it takes the state to resolve non-monetary issues affecting an individual’s eligibility for 

benefits.4 (Wentworth Decl. ¶ 18). Non-monetary issues are further broken down into two 

                                                 
4 Monetary issues, by contrast, focus on whether the individual has enough past earnings 

to qualify for benefits and how much the individual should receive in benefits.  
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categories: separation and nonseparation. Separation issues relate to the way in which the 

applicant became unemployed. An example of a separation non-monetary issue is a scenario in 

which it is unclear whether the claimant has work separation that qualifies her to receive Regular 

UI (such as a layoff) versus a disqualifying work separation (such as quitting without good 

cause). (Id. ¶ 17). Non-separation issues concern eligibility factors other than the way the 

applicant became unemployed. An example of a nonseparation non-monetary issue is a situation 

in which it is unclear whether the claimant satisfied the job search requirements for a particular 

week. (Id. ¶ 17). 

Non-monetary issues go to adjudication for resolution. (Englander Decl., Ex. 4 (OED 

Dep.) 205:24-206:22). The “Non-monetary Determination Time Lapse” metric examines non-

monetary issues resolved through formal adjudication in a given month and asks how much time 

elapsed between the date the issue was identified by the agency and the date it was resolved. 

(Wentworth Decl. ¶ 19). A state’s performance is deemed acceptable on this measure if 80% of 

non-monetary issues are resolved within 21 days of detecting the issue. (Id. ¶ 18). 

As of October 15, 2020, at least 96,212 Oregonians5 were waiting for adjudication of a 

non-monetary issue. (Englander Decl., Ex. 2 (OED Decl.) 2:12-16; Englander Decl., Ex. 7 (email 

                                                 
 5 This number includes only those individuals OED estimates will likely require 
investigation by an adjudicator and excludes an unknown additional number of individuals 
whose claims have been placed in “suspense status” for other reasons  (Id. 29:12-17; 51:1-52:1; 
207:24-208:12). OED’s reporting to DOL excludes “quick” adjudications that do not result in a 
formal decision (Id. 33:4-33:22), but that was true before the pandemic too.  (Id. 61:12-61:14, 
65:3-65:20).  OED believes at least 48,000 of the 96,212 claims in adjudication will likely be 
reported (Id. 44:4-45:12), and it has not yet evaluated the rest to determine how likely it is they 
too will result in reportable, formal adjudication.  (Id. 13:22-14:5, 15:22-16:3). 
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clarifying that “claim” in this context means an individual); Englander Decl., Ex. 4 (OED Dep.) 

12:21-16:3; 29:8-31:9; 206:16-206:21). 

As with first payments, Oregon lags far behind the Non-monetary Determination Time 

Lapse standard and the COVID-19-era national average for both separation and nonseparation 

issues. In September 2020, Oregon resolved only 34% of nonseparation nonmonetary issues 

within ten weeks, compared to 86% nationally. (Wentworth Decl. ¶ 24). In September 2020, 

Oregon resolved only 10.9% of separation non-monetary issues within ten weeks, compared to 

57.4% nationally. (Wentworth Decl. ¶ 27). For the third quarter of 2020 (July to September), 

Oregon had resolved only 9.4% of non-monetary issues within 21 days, ranking it 46th 

nationally in that category. (Id. ¶ 21). 

In September 2020, Oregon resolved 6,498 non-monetary issues through adjudication. 

(Heilman Decl., Ex. 9). More than 80% of these claimants—5,236 of them—had been waiting 

for adjudication for longer than ten weeks.6 Most waited far longer; the wait time for people who 

had issues resolved in adjudication between March and September 2020 was an average of 16 

weeks. (Englander Decl, Ex. 2 (OED Decl.) 3:15-18).  

The charts below compare Oregon’s Non-monetary Determination Time Lapse 

performance to the national average: 

 

 

 

 
                                                 
6 To explain how this percentage was calculated,  89.1% of 4,128 claimants over ten weeks (Heilman Decl., Ex. 5) is 
3,678; 66% of 2,370 (Heilman Decl., Ex. 7) is 1,564.  3,678 plus 1,564 is 5,242 out of 6,498 nonmonetary 
determinations over ten weeks in September.  5,242 is 80.67% of 6,498. 
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Non-monetary Determination Time Lapse, Separation,  
September 2020 – Oregon vs. United States 

 
Time from Issue Detection 

to Resolution 
Oregon United States 

3 weeks or less  
(timely if 80% or higher) 

5.4% 33.1% 

8 weeks or less 9.3% 61.7% 

10 weeks or less 10.9% 69.8% 

More than 10 weeks 89.1% 30.2% 

 
(Heilman Decl., Exs. 5-6).  
 

Non-monetary Determination Time Lapse, Nonseparation,  
September 2020 – Oregon vs. United States 

 
Time from Issue Detection 

to Resolution 
Oregon United States 

3 weeks or less  
(timely if 80% or higher) 

15.5% 41.1% 

8 weeks or less 28.9% 81.8% 

10 weeks or less 34.0% 86.0% 

More than 10 weeks 66.0% 14.0% 

 
(Heilman Decl., Exs. 7-8). 
 
 Unemployment benefits applicants whose claims require adjudication are worse off in 

Oregon than in almost any other state in the nation. Oregon is not performing at the highest level 

administratively feasible with respect to Non-monetary Determination Time Lapse.  

c. Despite a growing backlog of cases awaiting 
adjudication, Oregon is resolving fewer claims in 
adjudication each month now than it was before the 
pandemic. 

 
 Oregon is also resolving fewer issues in adjudication per month than it was before the 

COVID-19 emergency. On this metric, Oregon is once again an outlier. Nationally, state 
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agencies more than doubled the number of claims resolved in adjudication per month compared 

to before the pandemic.  

 When state agencies report their adjudication metrics to the US Department of Labor, they 

provide information about the total number of non-monetary issues resolved in adjudication in a 

given month. That number is known as the “total nonmonetary workload” for the month for the 

purposes of reporting. (Wentworth Decl. ¶ 28; Heilman Decl., Ex. 9.) In February 2020, for 

example, Oregon resolved 7,533 non-monetary issues in adjudication; 4,028 of these issues were 

related to separation, and 3,505 of these issues were related to some other issue. (Heilman Decl., 

Ex. 9). In May 2020, Oregon resolved only 3,535 non-monetary issues in adjudication—fewer 

than half the number of issues it had resolved in February 2020. (Id.) In July 2020, Oregon 

resolved only 5,138 non-monetary issues in adjudication. (Id.) By the end of September 2020, 

Oregon had still not reached pre-pandemic numbers with respect to number of Regular UI issues 

resolved in adjudication, resolving only 6,498 non-monetary issues that month. (Id.) 

 The situation was different in most of the rest of the country. In February 2020, state 

unemployment agencies resolved about half a million non-monetary issues through adjudication. 

(Heilman Decl., Exs. 4, 6). In May 2020, the number of non-monetary issues resolved through 

adjudication surged to nearly 1.1 million. (Id.) In July 2020, state unemployment agencies 

resolved nearly 900,000 non-monetary issues in adjudication. (Id.)  That dramatic increase in 

adjudication nationally comports with the surge in benefits applications seen in every state 

including Oregon. 

 The chart below shows the decrease in Oregon’s adjudication capacity and the 

contemporaneous increase in all state agencies’ adjudication capacity between February 2020 
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and September 2020, with the February 2020 Total Workload as a baseline. For example, in 

March 2020, Oregon resolved 96% as many issues in adjudication as it had in February 2020.  

Adjudication Capacity Expressed as Percentage Increase or Decrease in Number of Non-
monetary Issues Resolved in Adjudication,  

February to September 2020 – Oregon vs. United States 
 

Non-monetary Issues 
Resolved as a % of Non-

monetary Issues Resolved in 
February 2020 

Oregon United States 

March 2020 96% 107% 

April 2020 58% 213% 

May 2020 47% 217% 

June 2020 62% 185% 

July 2020 68% 179% 

August 2020 74% 178% 

September 2020 86% 173% 

 
(Id.).  

Yet again, Oregon stands out as one of the slowest performers in the nation during the 

COVID-19 crisis. While Oregon’s adjudication capacity dipped to half its pre-pandemic levels 

and has slowly inched upward, the country as a whole more than doubled its adjudication 

capacity compared to February 2020. Oregon is not performing at the highest level 

administratively feasible with respect to Non-monetary Determination Workload.  

ii. Oregon is also taking months to make final decisions on claims 
for PUA benefits.  

 
 Because PUA is a new type of emergency unemployment insurance, states do not report the 

same detailed information about PUA to the US Department of Labor.  However, tens of 

thousands of class members have been waiting months for decisions on their claims, mostly 
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because their claims are stuck in adjudication. The 96,212 claims awaiting adjudication as of 

October 15, 2020 include claims for PUA, and adjudication is the biggest factor influencing the 

timeliness of OED’s first payments on claims. (Englander Decl., Ex. 4 (OED Dep.) 24:5-26:3). 

Respondent David Gerstenfeld testified to the Oregon Legislature that 33,000 people were 

waiting for final decisions on their applications for PUA as of September 22, 2020. (Testimony 

of David Gerstenfeld to Or. Sen. Comm. on Labor & Bus. (Sept. 22, 2020), 1:20:48, available at 

https://olis.oregonlegislature.gov/liz/mediaplayer?clientID=4879615486&eventID=2020091183)

.7 PUA claimants awaiting adjudication can expect to wait an average of 4 to 5 months for final 

decisions. (Englander Decl., Ex. 2 (OED Decl.) 3:15-4:3).   

Moreover, it appears there may be more than 50,000 claims for PUA that have not even 

been processed, let alone adjudicated. OED’s claims progress “dashboard” for October 15, 2020, 

reports that it has received 186,795 claims for PUA but has entered only 133,868 of those claims 

into the system. (Englander Decl., Ex. 8). Because a claim must be entered into the system 

before it can be processed, the logical inference is that more than 50,000 claims for PUA have 

not yet been processed. When asked about this discrepancy during its deposition, OED could not 

provide an explanation. (Englander Decl., Ex. 4 (OED Dep.), 119:7-122:25).  

iii. Absent judicial intervention, these delays will persist well into 
2021.  

 
 OED admits that it cannot “provide an accurate estimate with any degree of confidence” for 

when first payment timeliness or adjudication wait times will return to pre-pandemic standards. 

                                                 
7 Powerpoint presentation accompanying testimony of David Gerstenfeld available at 
https://olis.oregonlegislature.gov/liz/2019I1/Downloads/CommitteeMeetingDocument/226303  
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(Englander Decl., Ex. 2 (OED Decl.) 4:7-9, 5:12-14). It is clear that most of the 96,212 people 

languishing in adjudication cannot expect a resolution any time soon. OED estimates an average 

wait time of 20 to 21 weeks for claims sent to adjudication in August 2020, and wait times of 18 

to 19 weeks for claims sent to adjudication in September 2020. (Englander Decl., Ex. 2 (OED 

Decl.) 3:25-4:3). Meanwhile, new issues continue to be identified and sent to adjudication every 

day. Following OED’s own estimates to their logical conclusion, without judicial intervention, 

wait times in adjudication will not return to pre-pandemic levels until well into 2021.  

D. Delays of this magnitude were not inevitable but rather are a result of OED’s 
past and continuing failures. 

 
As demonstrated above, Oregon is an outlier among the states in its distribution of 

emergency wage replacement during the COVID-19 emergency. All states faced a difficult and 

complex task in responding to the surge of unemployment claims, but Oregon ranks in the 

bottom handful of states in terms of timely payment of Regular UI benefits and formal 

adjudication of eligibility issues. Unless OED changes its approach, it appears these months-long 

delays will continue into the foreseeable future.   

In this section, Petitioners canvass the decisions OED has made during the COVID-19 

pandemic and continues to make today. The purpose of this section is to provide evidence that, 

contrary to its assertions, OED is not performing at the highest level administratively feasible.  

i. OED has not hired and trained enough adjudicators. 
 

The parties agree that the adjudication backlog is the primary cause of delay in making 

decisions on unemployment benefits. (Englander Decl., Ex. 2 (OED Decl.), 4:13-4:15). OED 

failed to anticipate a predictable need for adjudicators early in the pandemic and moved too 

slowly to hire and train adjudicators as a result. As of June 26, more than three months into the 
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COVID-19 emergency, OED had increased its staff of adjudicators by only 25%, from 80 to 100. 

(Englander Decl., Ex. 9). An additional 35 adjudicators began training the following Monday. 

(Id.; Englander Decl, Ex. 4 (OED Dep.) 83: 11-18). OED’s slow response to ramping up 

adjudicator staffing appears to stem from an internal “surge plan” that inexplicably predicted the 

increase in new claims for unemployment benefits would not result in a corresponding increase 

in the identification of issues requiring adjudication. (Englander Decl., Exs. 10 & 11).  

As of October 15, 2020, OED had hired an additional 165 adjudicators since early July, 

but the overwhelming majority (150) of those new hires are still in training. Even after 

completing training, new adjudicators work more slowly than “seasoned” adjudicators, who are 

expected to resolve 35 cases in adjudication each week. (Englander Decl, Ex. 4 (OED Dep.) 

85:8-18, 86:1-24). OED has taken some of their seasoned adjudicators and turned them into 

“lead workers” and some have been promoted to management positions, so fewer of those most 

experienced adjudicators are adjudicating cases. (Id. 163:15-163:18). Of approximately 300 

adjudicators at OED, beyond the 150 still in training, an additional 70 are relatively new to the 

job and thus generally working through files at a slower pace.  (Id. 80:25-82:3; 90:7-90:15).  In 

other words, over seven months into the pandemic, with a massive backlog of cases awaiting 

adjudication, OED today has roughly the same number of adjudicators working full caseloads 

(80) as it did before the pandemic. 

Even though OED expects its new adjudicators to complete training soon, it continues to 

estimate wait times of 18 to 21 weeks for claims that recently entered adjudication. (Englander 

Decl., Ex. 2 (OED Decl.) 3:25-4:3). Despite projecting future waits in adjudication so long the 

agency has declared them “counter to [its] core mission,” OED testified in its deposition that it is 
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not actively recruiting to hire more adjudicators and will wait and see how things go with their 

existing adjudicators before advertising additional positions. (Englander Decl., Ex. 6; Englander 

Decl, Ex. 4 (OED Dep.) 89:15-90:1). OED failed to move quickly to hire enough adjudicators 

early in the pandemic and it still has not hired enough adjudicators today.  

ii. OED has not trained its employees to address changes since the 
pandemic, including problems caused by OED’s delays.  

 
OED has failed to adopt policies and train its employees in a way that acknowledges the 

realities of the pandemic, including specifically the problems created by OED’s long delays. 

OED’s training materials demonstrate a lack of concern for timeliness. For example, although 

claims for Regular UI typically cannot be backdated (claimed for weeks before the person 

applied), OED now allows staff to backdate claims if an applicant indicates she attempted to 

apply earlier but could not and affirmatively requests for her application to be backdated. 

(Englander Ex. 12). Crucially, however, OED staff are not trained to affirmatively ask when a 

person first tried to apply and if she would like her claim backdated—even though OED knows 

that the closure of WorkSource offices and insufficient phone access meant that many applicants 

were thwarted when they first attempted to apply. (See id.) 

iii. OED has not adopted common-sense changes to its telephone 
system. 

 
OED is aware that many claimants were unable to get through on the phones despite 

calling dozens of times per day. (Englander Decl., Ex. 4 (OED Dep.) 142:14-142:18). OED 

knows that claimants waited on hold for hours only to have their calls terminated when OED’s 

business hours ended. (Id. 147:1-147:19). Even now, with demand on the call system greatly 

reduced, callers faced an average wait time of 72 minutes on the phone as of October 15. 
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(Englander Decl., Ex. 8). And when OED does call a claimant, the number does not always 

appear as “Employment Department” or something similar in claimants’ caller ID systems.  

(Englander Decl., Ex. 4 (OED Dep.) 93:12-93:21).  As a result, claimants often miss calls from 

OED and must attempt to get in touch by continuing to dial, and wait, and wait more, and dial 

again. (See, e.g., Englander Decl., Ex. 33 (Declaration of Florentina Flores de Vega, filed 

7/29/20, ¶5; Declaration of Erin LaCerra, filed 7/29/20, ¶7; Declaration of Kathleen Selvaggio, 

filed 7/29/20, ¶¶4-5; ¶8; Declaration of Stacey Quintero, filed 7/29/20, ¶7; Declaration of Tracy 

Solorzano, filed 7/29/20, ¶4; ¶8)). 

Despite these problems, OED has persisted in directing individuals to call back its main 

telephone number and PUA hotline number. (Englander Decl., Ex. 13). And OED has rejected 

the purchase of a phone system that would allow callers to request a call back rather than sit on 

hold for hours on end. (Englander Decl., Ex. 4 (OED Dep.) 142:19-144:23). OED asserts it 

would not have been “effective” to purchase such a system, because “[w]ith the volume of calls 

coming in, people waiting for a callback might have to wait weeks or months.”  (Id. 142:19-

143:1).  This explanation does not comport with the current wait time of 72 minutes.  The agency 

appears to have failed to consider the ways in which an organized phone system that allows a 

caller to request a call back could reduce overall call volume and give callers some assurance 

that they will actually be able to talk to an OED employee about their claim. OED could contract 

with a vendor to employ a system that allows claimants to leave a message and/or request a call 

back. And it could make sure that carriers identify calls from OED as such. Without such 

identification, when adjudicators attempt to reach claimants to resolve an eligibility question, the 

process is further delayed if claimants don’t answer a call from an unidentified number, and then 
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must try to call OED back in order to answer questions about their claims.  

iv. OED requires claimants to navigate a confusing maze of 
multiple applications for multiple programs.  

 
The various unemployment programs administered by OED are “quite complex.” 

(Respondents’ Response to Petitioners’ Motion for Class Certification 7:15). Each program has 

its own eligibility requirements, which overlap to some extent with eligibility for other programs. 

Many claimants do not know which program they will qualify for at the time they apply. (See, 

e.g., Englander Decl., Ex. 33(Declaration of Kathleen Selvaggio (filed 7/29/20), ¶¶ 6-9 (detailing 

contradictory instructions from OED about whether to apply for Regular UI or PUA); 

Declaration of David Knell (filed 7/29/20), ¶4)). Yet early in the pandemic and continuing to 

today, OED requires claimants to submit separate applications for Regular UI and PUA (for 

example), rather than allowing claimants to apply through a single application and evaluating 

eligibility for various programs on the back end. (Englander Decl., Ex. 4 (OED Dep.) 151:2-

151:25). OED could avoid requiring claimants to submit duplicative information for individual 

programs and instead could evaluate eligibility based on information provided to the agency, 

regardless of the program through which that information was submitted. OED is choosing to 

maintain a confusing system that creates more work for claimants and itself. 

v. OED permits some claims to “cut ahead” in line based on its 
subjective evaluation of whether a claimant is in dire need of 
benefits.  

 
As a general rule, OED moves claims through adjudication on a “first in, first out” basis. 

(Englander Decl., Ex. 4 (OED Dep.) 36:4-36:7). A claim’s place in the queue is tied to the date 

the issue requiring adjudication was or should have been identified by the agency. (Id. 36:8-

36:20). However, OED sometimes moves claims to the front of the line when it receives 
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information demonstrating that a particular claimant has an especially pressing need for benefits. 

(Id. 37:1-39:22). OED does not affirmatively collect this information from claimants, but 

receives it through various channels, such as the press, contacts from legislators, information 

from this lawsuit, and contacts OED staff have with individuals who call. (Id. 37:19-37:22, 

39:12-39:22). OED allows the one program manager for adjudication to decide whether a 

particular situation justifies prioritizing that claim. (Id. 37:23-38:6). There are no written or 

formal standards; the decision is based on individual OED employees’ impressions of how 

desperately a claimant needs assistance. (Id. 38:8-39:11).  

The current ad hoc, subjective process inherently disadvantages claimants who are least 

likely to be able to contact OED and request special treatment. It also contributes to the already-

unreasonable delays suffered by the tens of thousands of class members still waiting in line. 

OED could have a transparent process that applies uniform standards to deciding whether a claim 

meets the prioritization requirements.  It could also decline any prioritization.  It has chosen 

instead an informal ad hoc process that distracts employees from the backlog, disadvantages 

people who don’t know to ask for special treatment, and, for most people with languishing 

claims, worsens the delays. 

vi. OED moved slowly to streamline analysis of issues common to 
employees of large employers.  

 
For months, OED’s Tax Department conducted individual inquiries in cases where it 

could have adopted and applied a uniform rule that would have obviated the need for these time-

consuming individual investigations. For example, OED directs Claims Takers and other staff to 

refer any claim in which the claimant reports income from gig work (such as work for Uber, 

Lyft, or Grubhub) to the Tax Department. (Englander Decl., Ex. 14). For months, OED 
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conducted individual interviews with these gig employers for each claimant and evaluated on an 

individual basis whether the person’s gig work earnings should qualify as Regular UI-eligible 

employee wages. OED did not issue a global decision about how to treat these employers’ 

payments to gig workers until June 26, three and half months after the COVID-19 emergency 

began. (Englander Decl., Ex. 15). To this day, it does not adopt a uniform approach to Tax 

Department inquiries for employers other than the handful identified in a June 26 memo. 

(Englander Decl., Ex. 4 (OED Dep.) 158:3-159:7).  

School employees provide a similar example. OED places all claims for unemployment 

benefits filed by school employees in adjudication. (Englander Decl., Ex. 16). But OED waited 

until August 20, 2020 to decide that it would conduct a single interview with each school about 

furloughed employees rather than individualized employer interviews for each school employee. 

(Englander Decl., Ex. 17). OED could seek ways to streamline its approach to common issues 

experienced by employees of schools and large employees and avoid to the greatest extent 

possible individual Tax Department evaluation and adjudicatory factfinding related to these 

common issues.  

vii. OED is hampered by its longstanding failure to modernize its 
computer system and has not sought innovative technological 
solutions.  

 
Unreasonable delays in paying or denying unemployment claims have been exacerbated 

by OED’s failure to anticipate and prepare for a future economic downturn. This exacerbation is 

easiest to see when examining OED’s computer system. In 2009, OED received $85 million 

from the federal government to modernize its computer system, which a 2003 audit identified as 

badly in need of an upgrade. (Englander Decl., Ex. 18; Englander Decl., Ex. 4 (OED Dep.) 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

PAGE 37- PETITIONERS’ MOTION FOR SUMMARY 
JUDGMENT (ORCP 47) 

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

156:14-157:5). Subsequent audits in 2012 and 2015 reiterated the need for computer 

modernization. (Id.) OED has spent a small fraction of this modernization money, most of which 

has been sitting in a trust fund for a decade. (Id.)  OED finally announced a contractor with a 

vendor in early September 10, 2020, only to subsequently announce that finalization of the 

contract had been delayed. (Englander Decl., Ex. 19; Englander Decl., Ex. 4 (OED Dep.) 157:6-

157:9)). 

OED’s failure, for ten years, to use available funds to modernize its systems has caused 

problems at nearly every stage of the benefits application and decision-making process. For 

example, OED has acknowledged that the system often sends “vague and sometimes confusing 

standardized letters” to claimants—letters that, during the pandemic, drove confusion and even 

more calls to the overwhelmed phone systems. (Englander Decl., Ex. 20). 

The role OED’s failure to modernize its IT systems played in the delays challenged by 

this lawsuit should not be overstated. Many states across the nation still have similarly old 

COBOL-based legacy systems, yet they managed to make decisions on benefits far more 

promptly than Oregon during the COVID-19 emergency. (Wentworth Decl. ¶ 30). Nevertheless, 

IT modernization presents an important opportunity, and OED could prioritize moving quickly to 

spend the tens of millions of dollars it already has so that a modernized application system will 

be available at the earliest date possible.     

OED could also act with alacrity to finalize unemployment payments by implementing 

cloud-based systems. Rhode Island successfully implemented that strategy by working with 

Amazon Web Services and a non-profit institution called Research Improving People’s Lives to 

create a cloud-based contact center that enabled nearly 75,000 unemployed workers to 
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successfully file continuing claims on the day the contact center launched: April 19, 2020. 

(Wentworth Decl. ¶ 32). Rhode Island also cooperated with the same two organizations to 

develop a cloud-based online process to collect and store application information for the 

Pandemic Unemployment Assistance program, which launched successfully on April 7, 2020. 

(Id.) As a result, even though Rhode Island—like Oregon—uses the extremely old COBOL-

based claims-processing legacy system, it made 89.9% of all first payments in August 2020 

within the federal 14/21-day First Payment Timeliness Standard. Rhode Island’s success 

demonstrates that a cloud-based system can successfully alleviate the workload on the outdated 

claims-processing legacy system. (Id.)  

viii. OED exacerbated its own work load problems and delays by 
creating the Benefits While You Wait Program, which only 
helped a modest number of people, most of whom it should 
have already been paying.   

 
One way OED responded to its months-long delays was by launching the Benefits While 

You Wait (“BWYW”) program. OED advertised the program as a way to pay some applicants 

for benefits while they await adjudication. (Englander Decl., Ex. 21). BWYW, which is 

sometimes called “Presumptive Pay” in OED’s internal documents, paid weekly benefits to two 

groups of people waiting for adjudication: (1) people still waiting for a first payment, whose 

eligibility had not yet been determined, and (2) people who had been found eligible, had 

generally already received at least a first payment, but had subsequent weekly payments in 

adjudication. (Englander Decl., Ex. 22).  

OED only ever paid about 6,000 people in the first category (no eligibility 

determination), and it had to immediately stop paying these individuals after receiving direction 

from the U.S. Department of Labor on October 13, 2020. (Id. at 3; Englander Decl., Ex. 4 (OED 
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Dep.) 124:10-125:20). The second category of claimants receiving BWYW payments, 

approximately 12,000 people, were already supposed to be receiving presumptive payment under 

federal law and guidance.  BWYW, for those 12,000 people, essentially brought Oregon into 

compliance with an obligation that predates the pandemic—the obligation to give a claimant in 

“continuing claim status” (generally someone who already received a first payment) the option to 

continue receiving benefits pending adjudication of eligibility. (Englander Decl, Ex. 22 at 3; see 

also Englander Decl., Exs. 22-24).  OED was apparently not meeting this requirement; under 

BWYW, it started to. 

It appears that OED spent precious resources devising a solution to its adjudication 

backlog that (1) only helped a fraction of the claimants languishing in adjudication and (2) 

turned out to be, in the end, mostly a patch to correct OED’s longstanding legally questionable 

approach to suspension of benefits in “continued claim” status.  

Moreover, OED’s approach to BWYW appears to have created additional work for the 

agency that will contribute to further delays, because OED instructed an unknown number of 

Regular UI applicants awaiting adjudication to file PUA applications in order to qualify for the 

BWYW program that now must be processed. (Englander Decl., Ex. 26; Englander Decl., Ex. 4 

(OED Dep.) 133:6-133:9). Instead of programs like BWYW, OED could choose to direct future 

resources to solutions that will speed up resolution of issues in adjudication for all class 

members.  

 
E. The delays experienced by class members are unreasonable as a matter of 

law. 
 
 The material facts set forth above are not subject to dispute.  Multi-month delays contravene 
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the purpose and meaning of unemployment benefits, and they profoundly harm unemployed 

people whose claims are languishing at OED.  While all states have faced a surge in benefits 

applications and a tangle of newly approve benefits programs, Oregon is among the worst 

performers nationally during the pandemic.  And OED has chosen not to adopt numerous, 

common sense policy choices that could reduce the delays, instead perpetuating and sometimes 

worsening a broken system.  Whether evaluated through the lens of Lombardo or the TRAC 

factors, the delays class members have experienced—and the anticipated multi-month delays 

tens of thousands of people who are waiting for adjudication can expect to experience—are 

unreasonable as a matter of law under ORS 183.490. 

 
II. Petitioners are entitled to summary judgment on their second claim for relief 

because, by delaying so long, OED has effectively denied class members’ claims for 
unemployment benefits without an opportunity for a hearing as required by the 
U.S. Constitution and the Oregon APA. 

 

Petitioners are entitled to summary judgment on their second claim for relief based on the 

same evidence and arguments set out in Section I, supra. Delays that are unreasonable as a 

matter of law effectively deprive class members of unemployment benefits without giving them 

the right to a hearing to which they are entitled under Oregon and federal law.  

The Oregon Administrative Procedure Act requires a contested case hearing for every 

“proceeding before an agency . . . [i]n which the individual legal rights, duties or privileges of 

specific parties are required by statute or Constitution to be determined only after an agency 

hearing.” ORS 183.415(2); ORS 183.310(2)(a)(A). A “fundamental requirement of due process” 

is the opportunity to be heard “at a meaningful time and in a meaningful manner.” Armstrong v. 

Manzo, 380 U.S. 545, 552 (1965) (emphasis added).  
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As set forth in Section I above, the summary judgment record conclusively demonstrates 

that the delays class members have experienced in waiting for decisions on their claims for 

unemployment benefits are unreasonable as a matter of law. These delays deprive class members 

of their right to be heard at a meaningful time and in a meaningful manner.  A decision on 

benefits 4 months, 6 months, even 8 months after an unemployed person applies comes far too 

late for the payments to serve their purpose of emergency wage replacement. Cf. Clark v. City of 

Lakewood, 259 F.3d 996, 1009 (9th Cir. 2001) (“unavoidable delay” in licensing scheme was 

“tantamount to an effective denial” of First Amendment rights).   

III. The relief Petitioners seek is essential to holding OED accountable for fixing its 
failures and is within the Court’s power to grant under ORS 183.490. 

 
The Oregon Legislature created a cause of action under ORS 183.490 so that there would 

be a path to judicial review when, as here, an agency has not taken an action it is required to take 

by law. Without an order under ORS 183.490, over 96,000 Oregonians have no way to escape 

the bureaucratic morass that they are in, and can do nothing but sit and wait for months and 

months and months for benefits to finally be paid, or to receive an agency decision that they can 

challenge at hearing.  Having demonstrated that OED has unreasonably delayed making final 

decisions on 96,000 or more claims for unemployment benefits, and having shown that those 

unreasonable delays have effectively denied class members their right to benefits or a contested 

case hearing, Petitioners seek a judicial order of summary judgement on their first and seconds 

claims, and an order that this court will retain jurisdiction to oversee implementation of the 

order.    

A. Because OED has persistently understated the scope of its problems during 
the COVID-19 emergency, judicial relief provides a strong and appropriate 
accountability mechanism. 
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In enacting ORS 183.490, the Oregon Legislature determined that injunctive relief 

provides an appropriate and important accountability mechanism when an agency unreasonably 

delays or unlawfully withholds agency action. That accountability mechanism is all the more 

important in this case, where other forms of oversight, such as public disclosure or legislative 

oversight, have not compelled sufficient agency action.   

Indeed, OED has understated the scope of its administrative failures to the public and to 

the Legislature. The parties agree that the primary problem causing long delays in making 

unemployment benefits decisions is the adjudication backlog. On October 14, 2020, OED 

publicly reported 48,000 claims awaiting adjudication.8 These numbers tracked statements to the 

Legislature in late September.9  OED has now stated under oath that, as of October 15, 2020, 

there were actually 96,212 claims—more than double the number previously disclosed— 

needing adjudication. (Englander Decl, Ex. 2 (OED Decl.) 2:12-16).  

OED has also understated the length of time claimants should expect to wait for 

adjudication. An internal memorandum dated July 30, 2020, stated that the wait time in 

adjudication was at that point 16 weeks—a wait so lengthy that it is “counter to the agency’s 

core mission of accurate and timely payment of UI benefits.” (Englander Decl., Ex. 6). Most 

recently, OED stated under oath that it expects adjudication to take 20 to 21 weeks for issues 

placed in adjudication in August 2020 and 18 to 19 weeks for issues placed in adjudication in 

September 2020. (Englander Decl, Ex. 2 (OED Decl.) 3:25-4:3). Meanwhile, OED’s website 

                                                 
8 David Gerstenfeld, 10-14-2020 Media Briefing, YouTube (Oct. 14, 2020), 5:00, available at 
https://www.youtube.com/watch?v=WMizAavtuqI. 
9 Testimony of David Gerstenfeld to Or. Sen. Comm. on Labor & Bus. (Sept. 22, 2020), 1:20:48, 
available at 
https://olis.oregonlegislature.gov/liz/mediaplayer?clientID=4879615486&eventID=2020091183.  
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continues to tell the public to expect waits of “12 to 14 weeks” in adjudication. (Englander Decl., 

Ex. 27). 

In this lawsuit, OED has similarly obfuscated the problem, asserting that the delays 

Petitioners experienced are largely in the past. For example, OED faulted Petitioners for citing 

news articles about “past wait times” in their opposition to the state’s motion to dismiss, 

asserting that it had processed 99% of the 548,000 claims it had received for the year by early 

August. (Respondents’ Reply in Support of Respondents’ Motion to Dismiss 14:1-4). But OED 

neglected to explain that “processed” does not mean paid or denied— rather, a claim “processed” 

may not be paid until a non-monetary eligibility issue has been resolved in adjudication. 

(Englander Decl., Ex. 4 (OED Depo.) 101:23-102:1, 110:16-23; Englander Decl., Ex. 28).   

Moreover, contrary to OED’s assertion, it does not appear that it has processed anywhere 

close to 99% of claims is has received since March. OED’s claims progress “dashboard” for 

October 18, 2020, reports that it has received 186,795 claims for PUA but has entered only 

133,868 of those claims into the system. (Englander Decl., Ex. 8). Because a claim must be 

entered into the system before it can be processed, the logical inference is that more than 50,000 

claims for PUA have not yet been processed. When asked about this discrepancy during its 

deposition, OED could not provide an explanation. (Englander Decl., Ex. 4 (OED Dep.), 120:1-

123:2).  

Contrary to opposing counsel’s statement to this Court on September 18, the delays 

Petitioners challenge are far from “old news.” Whether because it is intentionally hiding its 

failures or simply fails to have a solid grasp on its own data, OED has consistently provided 

inaccurate information about the scale of its failures. Injunctive relief holding OED to a clear 
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standard and requiring it to report back on its progress will provide meaningful and essential 

accountability for the 96,000 or more Oregonians who are waiting for decisions on their claims 

for unemployment benefits.  

B. This Court has authority under ORS 183.490 to issue the type of order 
Petitioners seek.  
 

Petitioners seek a court order for summary judgement on their first and second claims, 

and for this court to retain jurisdiction for ensuring compliance with the order.  Both categories 

of relief fall squarely within the remedies authorized by ORS 183.490.  

ORS 183.490 plays a special role in the Oregon APA. It does not allow a petitioner to 

attack an agency’s decision on the merits. That role is fulfilled by ORS 183.482, which permits 

judicial review of agency orders in contested cases, and ORS 183.484, which provides for 

judicial review of agency action in other than contested cases. Mendieta v. State ex rel. Div. of 

State Lands, 148 Or App 586, 594 (1997). Rather than permitting a court to review the substance 

of an agency decision, ORS 183.490 plays the “complementary” role of authorizing a court to 

order an agency to act where it has refused to act or unreasonably delayed in taking action. Id. at 

595. Oregon courts adjudicating claims under ORS 183.490 thus provide relief by issuing an 

order that the agency must act with greater alacrity. Bay River v. Envt’l Qual. Comm’n, 26 Or 

App 717, 723 (1976).  

Here, for such an order to be meaningful, it must specify when OED must act.  That is 

because, in OED’s view, it already is reaching final decisions as quickly as is administratively 

feasible.  This case cries out for an order clarifying what does constitute prompt agency action in 

current circumstances. 

First, Petitioners seek a court order directing OED to adhere to timeliness standards in 
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resolving claims for all types of unemployment benefits. This is a straightforward order to act 

with alacrity in taking agency action required by law.  In order to give meaning to “adhere to 

timeliness standards” to a pool of people who have been waiting for anywhere between 4 weeks 

and 7 months for a decision from the agency, Petitioners seek that an order for OED to adhere to 

timeliness standards be measured by requiring that:  

1) For all claims filed before June 1st, OED adjudicate or otherwise finalize them on or 

before November 15, 2020;  

2) For all claims filed between June 1 and September 30, OED adjudicate or otherwise 

finalize them on or before December 15;  

3) For all claims filed after September 30, OED adjudicate or otherwise finalize them on 

or before January 1st, 2021; and  

4) OED return to federal timeliness standards for first payment and non-monetary 

determinations by the last day in February 2021. 

Timeliness standards in resolving claims for unemployment benefits would give meaning 

and definition to an order to act with alacrity.  The remedy under ORS 183.490 allows a court to 

order action on a timeline that will be meaningful to claimants, in order to ensure that the 

“alacrity” with which the agency acts is meaningful to Petitioners and class members.  

Second, Petitioners ask that the court order OED to report claim denial rates as a means 

of allowing the court to ensure that compliance with the order and timeliness standards are not 

achieved by excessive denial of unemployment claims.  

 Third, Petitioners ask this court to retain jurisdiction to monitor compliance. Such an order 

falls within the relief authorized by ORS 183.490 because is well established that trial courts 
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have inherent authority to retain jurisdiction to enforce their judgments. See State v. Plumb, 192 

Or App 623, 630 (2004) (approving a trial court’s appointment of a receiver even in the absence 

of statutory authorization to do so); ORS 19.270(1)(b) (providing that trial courts retain 

jurisdiction over cases in order to enforce judgments, subject to any stay ordered by a higher 

court).   

The relief Petitioners have requested is also appropriate because it is likely to redress 

their injuries. Cf. Al Otro Lado, Inc. v. Nielsen, 327 F. Supp. 3d 1284, 1309 (S.D. Cal. 2018) 

(explaining, in a motion to compel agency action under the federal APA, that a plaintiff must 

demonstrate “an entitlement to agency action that a court can properly compel”). In Section I.D, 

supra, Petitioners identify numerous discrete policy decisions (action and inaction) that have 

created the delays at the heart of this lawsuit. The purpose of these specific examples is not to 

ask that this Court order OED to expand its phone hours in a certain way or present its 

application in a particular format. Instead, these examples demonstrate that the delays Petitioners 

challenged are not the product of forces beyond OED’s control: OED could do things differently, 

and we know this because other states have done things differently and are making faster 

unemployment benefits decisions as a result. Concrete evidence regarding discrete policy choices 

is an important part of Petitioners’ summary judgment case because it demonstrates that (1) 

faster decisions are administratively feasible and (2) the requested injunctive and declaratory 

relief will bring meaningful relief to Petitioners and the class.  

C. Because there is no just reason for delay, the Court should issue a limited 
judgment under ORCP 67 B. 

  
The Oregon Rules of Civil Procedure authorize judgment for less than all claims or 

parties in an action. As relevant here, the ORCP 67 B permits the court, upon determining that 
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“there is no just reason for delay,” to render a limited judgment “as to one or more but fewer 

than all of the claims or parties” in an action. The Court must make a determination there is 

no just reason for delay, but is not obligated to make factual findings in support of that 

determination. Interstate Roofing, Inc. v. Springville Corp., 347 Or 144, 153 (2009).   

“The essential” inquiry under Rule 67 B is “whether, after balancing the competing 

interests, an early judgment would avoid injustice to the parties and advance the interests of 

sound judicial administration.” May v. Josephine Mem’l Hosp., 297 Or 525, 531 (1984). Here, 

efficiency concerns regarding the possibility of multiple appeals are vastly outweighed by class 

members’ desperate need for judicial relief on the earliest date possible.   

CONCLUSION 

 For the reasons stated above, the Court should grant summary judgment in Petitioners’ favor 

on their first and second claims for relief and issue a limited judgment as to those claims 

pursuant to ORCP 67 B.  

DATED: October 30, 2020    By: __/s/Beth Englander_____________________
           Stephen S. Walters, OSB #801200 

      swalters@oregonlawcenter.org 
      Beth Englander, OSB #980190 
      benglander@oregonlawcenter.org  

  Julie Samples, OSB #014025 
  jsamples@oregonlawcenter.org  
  Emily Teplin Fox, OSB #121720 
  efox@oregonlawcenter.org  
  Kelsey Heilman, OSB #140348 

      kheilman@oregonlawcenter.org  
      Oregon Law Center 
      522 SW Fifth Avenue, Suite 812 
      Portland, OR 97204 
      Telephone: (503) 473-8324 
      Fax: (503) 295-0676      
      Attorneys for Petitioners/Trial Attorneys 
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CERTIFICATE OF SERVICE 
  
I, Beth Englander, certify that I served a copy of the foregoing: 
 
PETITIONERS’ MOTION FOR SUMMARY JUDGMENT (ORCP 47) AND 
ACCOMPANYING DECLARATIONS AND EXHIBITS 

 
on the following parties: 

 
David Gerstenfeld  
Oregon Employment Department 
c/o Justin Kidd and Carla Scott 
Oregon Department of Justice 
Justin.Kidd@doj.state.or.us  
carla.a.scott@doj.state.or.us 
 

By the following indicated method(s) set forth below: 
 
_X_ Electronic by the Court’s e-filing system pursuant to UTCR at the parties’ email 

addresses as recorded on the date of service in the e-filing system 
_X_ Email 
___ Hand delivery 
___ U.S. mail 
___ Facsimile 

 
I declare under penalty of perjury under the laws of the State of Oregon that the foregoing is true 
and correct.  

DATED: October 30, 2020    OREGON LAW CENTER 
       

By: __/s/ Beth Englander _______________ 
      Beth Englander, OSB #980190 

           benglander@oregonlawcenter.org 
      522 SW Fifth Avenue, Suite 812 
      Portland, OR 97204 
      Telephone: (503) 473-8324 

           Fax: (503) 295-0676 
        

           Of Attorneys for Petitioners 
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
WARREN CHAN, BRENDA COOK, 
LISA EXTEROVICH, KINNARI SHAH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, TERRY 
PATTERSON, and ERIN LACERRA, on
behalf of themselves and all others 
similarly situated,

Petitioners,

v.

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD,

Respondents.

Case No. 20CV23377

DECLARATION OF BETH ENGLANDER 
IN SUPPORT OF PETITIONERS MOTION 
FOR PARTIAL SUMMARY JUDGMENT

I, BETH ENGLANDER, hereby declare:

1. I am one of the attorneys from the Oregon Law Center representing Petitioners in 

this case. Attached are true and accurate copies of the exhibits listed in the chart 

below, obtained through discovery, direct communication with Respondents, and 
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through publicly available records, some of which were used as exhibits during 

Petitioners’ deposition of OED in this case on October 20, 2020. 

Englander Declaration Exhibit Guide
Englander 
Decl. Ex. 
Number 

Notes Bates 
Range

Exhibit 
Number 
(Depo)

1 Preface to the OED Benefits Manual 7783 n/a
2 Declaration of OED, dated October 16, 2020. n/a 2
3 Petitioners’ amended notice of 39c6 deposition n/a 1
4 Excerpts of the deposition of OED, October 20, 2020 n/a n/a
5 OED Benefits Manual excerpt re: Due Process and 

Presumptive Pay 
7922 n/a

6 OED memorandum to UI staff, dated July 30, 2020. 431 n/a
7 Email from Petitioners’ counsel to counsel for OED 

dated September 23, 2020.  
n/a 24

8 OED unemployment claims progress dashboard dated 
October 15, 2020. 

n/a 10

9 OED Facebook page post, dated June 26, 2020. n/a 7
10 OED COVID-19 Response Unemployment Insurance 

Hiring Surge Plan dated June 14, 2020. 
20967-70 n/a

11 OED Unemployment Insurance Workload Forecast 
Summary dated September 2020. 

21140 n/a

12 OED Training Manual instructions re: backdating regular 
UI claims. 

10120 n/a

13 OED High Level PUA Claims Processing Guidance. 2243-49 14
14 OED Training Manual instructions On When to Send 

Claims for Tax Department Review. 
3098 n/a

15 OED email to adjudicators clarifying tax department 
review procedures. 

7142 19

16 OED training on adjudication of school employees. 17818 n/a
17 OED guidance on fact finding for school employee 

claims, dated August 20, 2020. 
436 n/a

18 KOIN news report about OED report to state legislators. n/a 17
19 Mail Tribune article about OED modernization effort 

delays. 
n/a 18

20 OED Facebook page post dated June 1, 2020. n/a 16
21 OED FAQ on Presumptive Pay and Benefits While You 

Wait program. 
15507-09 n/a

22 US Department of Labor letter to David Gerstenfeld re: 
Oregon’s Benefits While You Wait program, dated 
October 13, 2020. 

n/a 11

23 OED Memo to UI Staff re: presumptive pay for 
continued claims. 

445 12

24 OED Training Manual criteria to stop payment for claims 
in continued claim status.

15337 n/a

25 U.S. Department of Labor, Unemployment Insurance 
Program Letter No. 04-01, Oct. 27, 2000, available at 

n/a n/a
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https://wdr.doleta.gov/directives/attach/UIPL4-01.cfm
26 OED robocall script for presumptive pay program. 4569 13
27 OED website explanation of adjudication screenshot. n/a 6
28 Email from counsel for OED clarifying meaning of 

“processed” in agency declaration. 
n/a 9

29 Excerpt of transcript from deposition of Florentina Flores 
de Vega 

n/a n/a

30 Excerpt of transcript from deposition of Kathleen 
Selvaggio. 

n/a n/a

31 Excerpt of transcript from deposition of David Knell n/a n/a
32 Excerpt of transcript from deposition of Stacey Quintero n/a n/a
33 Petitioner and intervenor declarations previously filed in 

this case. 
n/a n/a

I hereby declare that the above statement is true to the best of my knowledge and belief, 
and that I understand it is made for use as evidence in court and is subject to penalty of 
perjury.

DATED: October 29, 2020 /s/ Beth Englander_________
Beth Englander, OSB #980190



PREFACE TO THE BENEFIT MANUAL 
Revised 04/02/13 
 
Unemployment insurance, which began in 1935 as part of the Social Security Act, has two purposes: 
 

A. To make payments to eligible unemployed workers so they can survive until they get back to work, 
and 
 

B.  To lessen the impact the loss of these workers’ jobs has on the local economy. 
 
Both the worker and the community benefit from unemployment insurance. 
 
Many people confuse unemployment insurance with public assistance. Unemployment insurance is based 
on eligibility, not need. Like other insurance programs, unemployment is meant to help only certain 
individuals. Generally, an individual must meet three tests to qualify: 
 

1. Qualify as a worker by past employment; 
 
2. Be unemployed; and 
 
3. Be out of work through no fault of his/her own. 

 

THE FAULT/NO FAULT CONCEPT 
 
As used in unemployment insurance, the terms “fault” and “no fault” do not imply moral judgment. 
Instead, the terms refer to circumstances either within the claimant’s control or outside the claimant’s 
control. Generally, if a person is unemployed due to circumstances beyond his/her control we will pay UI 
benefits and not impose any penalty. One major exception exists, however: if a person is physically 
unable to work (not within the claimant’s control) we do not pay benefits even though the claimant 
otherwise meets the “no fault” test. 
 

ADMINISTERING UNEMPLOYMENT INSURANCE 
 
The federal government sets out general guidelines for all states to follow in administering unemployment 
insurance. However, many parts of a state program such as benefit amounts, qualifying requirements and 
disqualifications vary from state to state. 
 
The Oregon Employment Department administers unemployment insurance in compliance with both 
federal and state laws. UI staff act as authorized representatives of the Director. We are neither the 
claimant’s nor the employer’s advocate. Our job is only to administer the laws and rules impartially. 
 
The Employment Department is supported by tax dollars paid by employers to finance a public 
employment service and UI system. Administrative costs (salaries, supplies, buildings, etc.) are paid from 
the Federal Unemployment Tax Act (FUTA) imposed on all subject employers. Funds to pay benefits come 
from a state tax on employers or are reimbursed by non-profit and local government employers. 
 

SERVING THE PUBLIC 
 
Each staff member’s primary task is to help individuals who request our services. Most of our customers 
have one thing in common: they are without work. Loss of employment is a mentally stressful situation as 
well as a financial burden. In addition, people are often fearful and apprehensive about dealing with a 
government agency. It is very important we project a courteous, helpful and objective manner in all our 
contacts with the public, regardless of the method we use to communicate. If we put our clients at ease 
and act genuinely interested in helping them, we can conduct our telephone conversations and/or 
correspondence quickly and efficiently. 
 
Despite individual differences among those we serve, we must treat all applicants equally, whether the 
person is homeless or a corporate executive. 
 

OED-007783
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
 

FOR THE COUNTY OF MULTNOMAH  
 

FLORENTINA FLORES DE VEGA, HTOO 
LER PAW, HEATHER FRANKLIN, VICKI 
PETROTTA, WARREN CHAN, BRENDA 
COOK, LISA EXTEROVICH, KINNARI 
SHAH, ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, TERRY 
PATTERSON, and ERIN LACERRA, on 
behalf of themselves and all others similarly 
situated, 
 
  Petitioners, 
 
 v. 
 
OREGON EMPLOYMENT DEPARTMENT 
and DAVID GERSTENFELD, 
 
  Respondents. 

 Case No. 20CV23377 
 
DECLARATION OF OREGON EMPLOYMENT 
DEPARTMENT 
 
 
 
 

 

 I, Lindsi Leahy, make this declaration on behalf of the Oregon Employment Department 

(OED) based upon a combination of personal knowledge and in reliance upon records, which are 

regularly maintained in the ordinary course of business. OED hereby responds to questions posed 

by Petitioners in this matter pursuant to ORCP 39 C(6) to the best of OED’s present knowledge.  

1. I am currently the Unemployment Insurance Division Director at the OED.  I have 

been in this position since June of 2020, and with OED since July of 2012. 

2. Between March 1, 2020 and October 15, 2020, OED has received 840,065 

applications for unemployment benefits (this number does not include Work Share claims 

Englander Decl Exhibit 2 
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submitted outside of the Online Claim System or Disaster Unemployment Insurance claims 

submitted by paper application) from 729,291 individuals.  Of such claims:  

a. Approximately 179,013 Pandemic Unemployment Assistance (PUA) claims 

from 131,844 individuals have been processed or rejected and 67,267 PUA 

claims resulted in payment to the applicant. 

b. Approximately 550,308 regular or traditional unemployment insurance (UI) 

claims from 540,223 individuals have been processed or rejected and 

approximately 315,630 UI claims have resulted in payment to the applicant. 

c. Approximately 43,555 Pandemic Emergency Unemployment Compensation 

(PEUC) and Extended Benefits (EB) claims have been processed and 

approximately 42,435 of those claims resulted in payment to the applicant. 

d. As of October 15, 2020, there are approximately 96,212 unemployment 

benefits claims of any type in adjudication. These claims have at least one 

week that requires adjudication, however some of these claims may have 

received presumptive payment through the Benefits While You Wait 

initiative.   

e. As of October 15, 2020, OED has received approximately 14,381 

unemployment benefits applications (does not include Work Share claims that 

were not submitted through the Online Claims System or Disaster 

Unemployment Assistance claims that were submitted by paper application), 

on which applicants have indicated that they communicate in a language other 

than English, including by electing to submit an application in a language 

other than English. 

f. Approximately 13,516 of the claims described in subsection 2(e) from 13,429 

individuals, have been processed or rejected, and approximately 8,911 claims 

Englander Decl Exhibit 2 
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have resulted in payment to the applicant, and approximately 551 claims are 

in adjudication.  

g. As of October 2, 2020, over 1,502 individuals received assistance in a 

language other than English from WorkSystems, a third party whom OED 

engaged with to obtain additional services for non-English speakers to file any 

type of unemployment benefits claim. OED contracted with WorkSystems in 

July 2020.  OED does not have a contract with IRCO.  IRCO and 

WorkSystems were given authorization to assist non-English speakers file for 

unemployment benefits in May 2020.  At that time there was no formal 

tracking or reporting metrics for the number of individuals who were served 

by these entities; however WorkSystems has indicated it served more than 

1,500 people (bringing the total individuals assisted by WorkSystems pre and 

post contract to over 3,000).  IRCO was unable to provide an estimated 

number of individuals served. 

h. Of claims sent to adjudication for which the issue requiring adjudication was 

resolved on or before September 25, 2020, the average and median length of 

time between receipt of the claim and finalization is approximately 112 

calendar days (average) and approximately 59 calendar days (median).  

i. OED estimates that the average wait time from processing to finalization for 

an individual whose claim is currently in adjudication and whose claim was 

first sent to adjudication is as follows: 

i. For claims sent to adjudication in any month between March and July 

2020, the average wait time from processing to finalization was/is 

approximately three to 25 weeks. 

ii. For claims sent to adjudication in August 2020, the average wait time 

from processing to finalization will be approximately 20 to 21 weeks. 
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iii. For claims sent to adjudication in September 2020, the average wait 

time from processing to finalization will be approximately 18 to 19 

weeks. 

j. Given the ever-changing landscape, including but not limited to the cascading 

impacts of Oregon wildfires, the COVID-19 global pandemic, limits imposed 

by the United States Department of Labor (USDOL), and potential 

congressional and legislative actions, it has become difficult for OED to 

provide an accurate estimate with any degree of confidence for when first 

payment timeliness will return to January/February 2020 levels.  That being 

said, OED is doing everything within its power and control to speed payment 

timeliness to January/February 2020 levels.  OED continues to be focused on 

getting payments out to Oregonians and to making decisions in a timely 

manner and has taken significant action to increase timelines.  The biggest 

contributing factor requiring additional time is adjudication (non-monetary 

determination timeliness).  OED has increased its team of adjudicators from 

approximately 80 in March 2020 to over 300 in October 2020.  As these team 

members complete their training and ramp up their production output, OED 

will begin making-up ground on the adjudication backlog quickly.  However, 

Unemployment Insurance is a weekly eligibility program. Not only can an 

issue needing adjudication be identified when an initial claim is filed, but also 

during any week of benefits that is claimed.  Due to this influx of work that 

would include new issues identified on claims that were initially applied for, 

the extremely high workload resulting from the COVID-19 global pandemic 

and subsequent recession, the federal requirement to review claims 

individually, the need to maintain the integrity of the program as an increased 

amount of fraud continues to combat the Unemployment Insurance program, 
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and the complexity of the cases that require adjudication OED cannot 

currently estimate with confidence when it will return to payment timeliness 

to January/February 2020 levels.  However, OED is committed to continue to 

look for innovative ways to improve the adjudication process so that 

Oregonians can more quickly receive benefits for which they are eligible.  

k. The same is true for OED’s best estimate for when non-monetary 

determinations of all types will return to January/February 2020 levels.  Due 

to how this metric is measured by the USDOL, as OED works to finalize older 

adjudication files, its non-monetary timeliness may not improve until OED 

has cleared the backlog.  Considering the varied nature of the work and 

individual nature of each claim, unpredictable inflow of claim-specific issues 

that require adjudication, and the uncertain times we are living in, OED 

cannot provide an accurate estimate with any degree of confidence for when 

non-monetary determinations of all types will return to January/February 2020 

levels.  OED is working tirelessly to improve non-monetary determination 

timeliness to better than January/February 2020 levels. As noted in the 

preceding paragraph, OED is working to find innovative ways to speed up this 

highly complex and case-specific work.  

  

I hereby declare that the above statement is true to the best of OED’s present knowledge 

and belief, and that I understand it is made for use as evidence in court as OED’s testimony 

and is subject to penalty for perjury.   

 DATED October 16, 2020. 

 
    /s/ Lindsi Leahy    
    LINDSI LEAHY 
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
WARREN CHAN, BRENDA COOK, 
LISA EXTEROVICH, KINNARI SHAH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KA THY SELVAGGIO, 
TRACY SOLORZANO, TERRY 
PATTERSON, and ERIN LA CERRA, on 
behalf of themselves and all others 
similarly situated, 

Petitioners, 

v. 

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD, 

Case No. 20CV23377 

PETITIONERS' AMENDED NOTICE OF 
DEPOSITION OF RESPONDENT OREGON 
EMPLOYMENT DEPARTMENT 

EXHIBIT 

\ 
DEPONENT NAME: DATE: 

leoh'f 1 l. f 0 120120 

PAGE 1- PETITIONERS' AMENDED NOTICE OF 
DEPOSITION OF RESPONDENT OREGON 
EMPLOYMENT DEPARTMENT 

Oregon Law Center 
522 SW Fifth Ave., Ste. 812 

Portland, OR 97204 
Phone: (503) 473-8324 

Fax: (503) 295-0676 [OED DEPO EX 1] 
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Respondents. 

PLEASE TAKE NOTICE that pursuant to Oregon Rule of Civil Procedure 

39C(6), plaintiffs will take the deposition ofrespondent Oregon Employment Department 

("OED") through one or more officers, directors, agents, or other representatives who shall be 

designated to testify on OED's behalf regarding all information known or reasonably available to 

OED with respect to the subject matters identified below. Petitioners request that OED provide 

written notice at least three days before the deposition of the name(s) of one or more officers, 

directors, managing agents, or other persons who consent to testify on its behalf and setting forth, 

for each person designated, the matters on which such person will testify. 

The deposition shall commence on Wednesday, September 30, 2020, at 9:00 a.m. online 

in a Microsoft Teams video conference, or at such other time and location as agreed upon by the 

parties, and on subsequent dates and times until complete. The deposition will be recorded by 

stenographic and videographic means. The deposition will be taken for all purposes permitted by 

the Oregon Rules of Civil Procedure. 

DEFINITIONS 

1. "Claim" or "claims" means an application, whether submitted online, by mail, or 

otherwise, to OED, for unemployment insurance benefits. 

2. "Finalized" or "finalization" means a claim OED has either paid or denied (in whole or in 

part), triggering an applicant's right to appeal. Finalization excludes payment under 

Benefits While You Wait. 

PAGE 2- PETITIONERS' AMENDED NOTICE OF 
DEPOSITION OF RESPONDENT OREGON 

[OED DEPO EX 1] 

Oregon Law Center 
522 SW Fifth Ave., Ste. 812 

Portland, OR 97204 
Phone: (503) 473-8324 

Fax: (503) 295-0676 
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3. "Adjudication" means OED's adjudication process of non-monetary claim issues prior to 

OED paying out or denying a claim. 

4. "Monetary determinations" means OED's review process of monetary claim issues prior 

to OED paying out or denying a claim. 

5. "Process" or "processes" means OED's handling of a claim between receipt and 

finalization. 

6. "PUA" means Pandemic Unemployment Assistance benefits. 

7. "PEUC" means Pandemic Emergency Unemployment Compensation benefits. 

8. "EB" means Extended Benefits. 

9. "Regular UI" means unemployment benefits that are not PUA, PEUC, or EB and have 

been available through OED historically. 

10. "Benefits While You Wait" means the program OED implemented in or around August 

2020 to pay certain claims undergoing adjudication or monetary determinations. 

MATTERS FOR EXAMINATION 

1. The number of claims received by OED since March 1, 2020, and of such claims: 

a. The number of PUA claims finalized, the number resulting in payment to the 

applicant, the number in adjudication, and the number undergoing monetary 

determinations; 

b. The number of regular UI claims finalized, the number resulting in payment to the 

applicant, the number in adjudication, and the number undergoing monetary 

determinations; 

PAGE 3- PETITIONERS' AMENDED NOTICE OF 
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c. The number of PEUC and EB claims finalized, the number resulting in payment 

to the applicant, the number in adjudication, and the number undergoing monetary 

determinations; 

d. The number of such claims from individuals who used an application in a 

language other than English, and the number of people who received assistance 

by OED, its agents, or contractors in a language other than English to file any 

type of unemployment benefits claim, 

e. Of the claims described in subsection 1 ( d), the number of those claims that are 

finalized, the number resulting in payment to the applicant, the number in 

adjudication, and the number undergoing monetary determinations; 

f. Average, median, and expected length of time between receipt of a claim and 

finalization; 

g. Average, median, and expected length of time for adjudication; 

h. Average, median, and expected length of time for monetary determinations; 

1. Of such claims that have not yet been finalized, average and median length of 

time since OED received such claims; and 

J. When OED expects to complete adjudication, monetary determinations, and/or 

finalize such claims that have not yet been finalized. 

k. References to "payment" in Matter l(a)-U) above exclude payments made 

pursuant to Benefits While You Wait. 

2. All steps OED has taken since January 1, 2017, and all steps OED plans to take, to make 

its processes and procedures accessible to individuals who are not fluent in English. 
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3. How OED processes claims it receives, including but not limited to: its use of different 

applications for different unemployment benefits, the order in which it processes claims, 

how it decides to place a claim in adjudication status, monetary determination status, or 

Tax Department review, and what such statuses or review entail. 

4. Benefits While You Wait, including but not limited to: eligibility requirements for the 

program, the number of claims eligible for the program, the number of claims paid under 

the program, and the number of such claims that have been finalized. 

5. Why OED is not finalizing claims faster. 

DA TED: September 16, 2020 

OREGON LAW CENTER 

Isl Emily Teplin Fox 

Stephen S. Walters, OSB #801200 
swalters@oregonlawcenter.org 
Beth Englander, OSB #980190 
benglander@oregonlawcenter.org 
Julie Samples, OSB #014025 
jsamples@oregonlawcenter.org 
Emily Teplin Fox, OSB #121720 
efox@oregonlawcenter.org 
Kelsey Heilman, OSB #140348 
kheilman@oregonlawcenter.org 
522 SW Fifth A venue, Suite 812 
Portland, OR 97204 
Telephone: (503) 473-8324 
Fax: (503) 295-0676 

Attorneys for Petitioners/Trial Attorneys 
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CERTIFICATE OF SERVICE 

I, Emily Teplin Fox, certify that I served a copy of the foregoing: 

PETITIONERS' AMENDED NOTICE OF DEPOSITION OF RESPONDENT OREGON 
EMPLOYMENT DEPARTMENT 

on the following parties: 

David Gerstenfeld 
Oregon Employment Department 
c/o Justin Kidd/Carla Scott 
Oregon Department of Justice 
Justin.Kidd@doj.state.or.us; Carla.a.Scott@doj.state.or.us 

By the following indicated method(s) set forth below: 

Electronic by the Court's e-filing system pursuant to UTCR at the parties' email 
addresses as recorded on the date of service in thee-filing system 

X Email 

Hand delivery 

U.S. mail 

Facsimile 

I declare under penalty of perjury under the laws of the State of Oregon that the foregoing is true 
and correct. 

DATED: September 16, 2020 OREGON LAW CENTER 

PAGE 1- CERTIFICATE OF SERVICE 

By: /s/ Emily Teplin Fox 
Emily Teplin Fox, OSB #121720 
efox@oregonlawcenter.org 
522 SW Fifth Avenue, Suite 812 
Portland, OR 97204 
Telephone: (503) 473-8324 
Fax: (503) 295-0676 

Of Attorneys for Petitioners 

[OED DEPO EX 1] 
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON
          IN AND FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA,
HTOO LER PAW, HEATHER
FRANKLIN, VICKI POTROTTA,
WARREN CHAN, BRENDA COOK,
LISA EXTEROVICH, KINNARI SHAH,
ABDELKADIR ABDELKADIR
MOKRANI, DIANA OROPEZA, DAVID
KNELL, BRITTNEY CIANI, STACEY
QUINTERO, KATHY SELVAGGIO,
TRCY SOLORZZANO, TERRY
PATTERSON, and ERIC LACERRA, on
behalf of themselves and all
others similarly situated,

          PETITIONERS,

v.                                 Case No. 20CV23377

OREGON EMPLOYMENT DEPARMENT
and DAVID GERSTENFELD,

          RESPONDENTS.
_____________________________________________________

REMOTE DEPOSITION BY VIDEOCONFERENCE OF

                                         LINDSI LEAHY

                                             TAKEN ON
                            TUESDAY, OCTOBER 20, 2020
                                            9:05 A.M.

                           875 UNION STREET SOUTHEAST
                                  SALEM, OREGON 97311
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23  Justin.kidd@doj.state.or.us

24
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1       A.   That is correct.

2 Q.   What was your position before UI division

3 director?

4       A.   Prior to taking on this role, I was the UI

5  deputy division director for benefits.

6 Q.   Okay.  Thank you.  I'm going to turn your

7 attention to premarked Exhibit 2, a declaration.

8 Does this document look familiar to you?

9       A.   Yes.

10 Q.   And is this a -- a declaration that you

11 signed providing certain information on behalf of

12 OED?

13       A.   This is a document that I prepared, yes,

14  with the -- on behalf of OED.  Yes.

15 Q.   Okay.  And as far as you know, everything

16 in this declaration is -- is correct, or was correct

17 as of the day you signed it?

18       A.   Yes, to the best of my knowledge with the

19  data available, this is -- this information was

20  correct as to the date I signed it.

21 Q.   Okay.  Can you please turn to Page 2 of

22 the declaration marked as Exhibit 2?  You see in the

23 middle of the page under Subsection D, there is a

24 statement that as of October 15th, 2020 there are

25 approximately 96,212 unemployment benefits claims of

Englander Decl Exhibit 4
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1 any type in adjudication.  I -- you see that

2 passage?

3       A.   Yes.  Under D?  Yes.

4 Q.   Does that mean approximately 96,212 people

5 have claims in adjudication, or there are 96,212

6 claims, some of which may be from the same person?

7       A.   It's a combination of -- of both.  For the

8  most part, that is people, but there are

9  occasionally times where you have multiple issues.

10  They should be cued up under each individual person,

11  but we have a lot of new trainees, and so there

12  could be multiples within that.

13            In addition, for transparency, we included

14  estimated folks that are going to be into -- going

15  into adjudication based on suspense stops on claims.

16  And so some of those will be a simple adjudication,

17  so a quick clarifying question.  You just call out

18  or review the available documentation by one of our

19  adjudicators, and others will be a full adjudication

20  requiring investigation and going back and forth

21  between the interested parties.

22 Q.   Of the approximately 96,212 claims in

23 adjudication, roughly how many does OED anticipate

24 will be quick adjudications, as you just mentioned?

25       A.   We don't have an estimate.  It depends.  I

Englander Decl Exhibit 4
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1  mean, we don't know until we look at each individual

2  case what -- what's needed.  And so without

3  reviewing all of these files, the 96,212, we

4  wouldn't have an idea that -- that I can express

5  with any degree of certainty.

6 Q.   So as I -- as I understand what you just

7 said, 96,212, most of those -- if you were -- let me

8 -- let me step back.  Is that close to the number of

9 people who have claims in adjudication?

10       A.   It should be fairly close to the number

11  that, like I said, either need a full adjudication

12  or just need a quick review.

13 Q.   You're aware that on October 14th OED

14 director David Gerstenfeld held a -- a press

15 conference?

16       A.   From what I understand, yes.

17 Q.   And you're aware that at the press

18 conference on October 14th, he said there were

19 approximately 48,000 jobless claims awaiting

20 adjudication as of October 11th, down from 52,000 on

21 September 30th?  He -- he said that, correct?

22       A.   From what I understand, yes.

23 Q.   Why is OED saying that there are 96,212

24 claims in adjudication in this declaration days

25 after its director told the public there were 48,000

Englander Decl Exhibit 4
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1 claims?  How do you explain the difference?

2       A.   The difference has to do with those are

3  confirmed individuals.  The 48,000 are definitely

4  people that are in the adjudication.  So the

5  question that was asked was how many people were in

6  adjudication.  And those are the folks that need the

7  full-scale review.

8            What you had asked is more adjudication of

9  any type, and so we took that to mean the more broad

10  and including those smaller, quick reviews.  And so

11  that -- that's the difference between the two

12  numbers.

13 Q.   Okay.  So previously when I asked you how

14 many of the 96,212 were relatively quick, would the

15 answer be 96,212 minus 48,000?

16       A.   I wouldn't characterize it that way.  The

17  48,000 are the ones we know need adjudication.  The

18  delta between the two numbers is what either is

19  going to need a quick adjudication or could need the

20  other.  We haven't made that determination yet

21  because we haven't reviewed the case file.

22 Q.   I see.  I see.  So the delta between

23 96,212 claims in adjudication and 48,000 claims

24 requiring full-scale adjudication is the estimate of

25 claims in suspense that have not yet been determined
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1 whether they need full-scale adjudication or

2 relatively quick adjudication; is that correct?

3       A.   That sounds correct.  Yes.

4 Q.   Approximately how many of the claims in

5 adjudication are estimated based on suspense stop on

6 claims?

7       A.   Could you -- I -- I -- I need clarity.

8  I'm not sure what you're asking.

9 Q.   Is -- well, I think -- I think we

10 understand.  The difference between the two numbers

11 is claims that have been sent to adjudication but

12 OED has not yet determined whether they'll need

13 full-blown adjudication or a relatively fast

14 adjudication; is that right?

15 MS. SCOTT:  Objection.  Misstates prior

16  testimony.

17 BY MS. FOX:

18 Q.   Do I have that right?

19       A.   That -- I -- yes.  That sounds correct.

20 Q.   Okay.  96,212 claims, that is more than

21 historic pre -- pre-pandemic norms at OED, correct?

22       A.   Yes.  There was an unprecedent number of

23  claims that were filed between, you know, March and

24  today, so it -- it's quite a lot higher than what we

25  would normally consider our regular workload in any
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1       A.   I believe that is correct.  Yes.

2 Q.   Okay.  If you turn to Page 4 of the OED

3 declaration marked as Exhibit 2, you'll see kind of

4 like right smack dab in the middle of the page,

5 there is a statement, "The biggest contributing

6 factor requiring additional time is adjudication

7 (non-monetary determination timeliness)."  Do you

8 see that sentence?

9       A.   Yes.

10 Q.   Okay.  What -- can you -- what did you

11 mean by that?

12       A.   So this particular question was getting to

13  our non-monetary -- or excuse me, our first payment

14  timeliness.  And so adjudication can be part of that

15  because if -- as you pointed out, if an issue is

16  detected at the initial claim, we don't make that

17  first payment until after the adjudication process

18  is complete.

19            So depending on the mix of people that

20  need adjudication versus don't need the

21  adjudication, you can have first payment timeliness

22  without adjudication timeliness, or you could need

23  to finish the adjudication process in order to get

24  the first payment out.

25            Currently, our biggest contributing factor
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1  to not meeting that first payment timeliness issues

2  as of when this declaration was written was

3  adjudication timeliness.

4 Q.   Okay.  Thank you.  That's helpful.

5 Understanding that OED has received a

6 dramatically larger number of claims than pre-

7 pandemic, is OED placing claims in adjudication at

8 roughly the same rate as it did pre-pandemic?

9 MS. SCOTT:  Objection.  This is outside of

10  the scope of the deposition notice.

11 MS. FOX:  Objection noted.

12 BY MS. FOX:

13 Q.   Go ahead.

14       A.   And so you were asking if it's the same

15  rate as --

16 Q.   Yes.

17       A.   -- prior to the pandemic.

18 Q.   Yes.

19       A.   I -- it would -- it would be speculation.

20  I -- I have -- honestly haven't pulled those --

21  those figures to compare if it pre- and post-

22  pandemic.  So -- so I don't -- I -- I don't know if

23  it's roughly the same.

24 Q.   Okay.  What event starts adjudication?  In

25 other words, when does OED consider adjudication to
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1 have commenced?

2       A.   When there is an eligibility and non-

3  monetary eligibility, so nothing to do with hours

4  and earnings, but there is an eligibility potential

5  issue detected on the claim.  And so that's when it

6  is cued up for someone to review.

7 Q.   And generally, who would make that

8 determination that there's a possible eligibility

9 issue?

10       A.   Generally, it's a claims taker, but it

11  could be a variety of people within the agency

12  depending on who's handling the claim.

13 Q.   So for claims submitted since March 2020

14 that are -- that have been placed in adjudication,

15 do you know how many weeks have usually gone by

16 since the claimant first applied for benefits at the

17 point when they're placed in adjudication?

18       A.   I believe that is covered in the

19  declaration broken down by month.  Is that the

20  question that you're getting towards?

21 Q.   The -- the question is, how many weeks

22 have already gone by typically when a person enters

23 adjudication.

24       A.   Since the beginning of the pandemic?

25 Q.   Right.
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1  it go into adjudication immediately if it was

2  detected today?

3 Q.   Correct.

4       A.   It -- yes.  I mean, it would -- it would

5  go in that same time frame, that 24- to 48-hour,

6  maybe 7 days, you know, that -- that sort of more

7  immediate time frame.  It would be cued up.

8 Q.   Okay.  So going back to the -- the number

9 of claims in adjudication, the 96,212 number

10 includes claims in suspense status, correct?

11       A.   That is correct.

12 Q.   And can you just briefly summarize what is

13 suspense status?

14       A.   It means that the claim is not currently

15  being paid, but we haven't made a determination on

16  whether the claim should be paid or should be

17  denied.  So it's held in suspense.

18 Q.   I'm sorry, wouldn't that be every claim in

19 -- in adjudication?

20       A.   Oh, it -- it -- it has a question on at

21  least one week.  So yes.  But this is -- how we

22  define it -- the suspense list is it's -- we have a

23  multitude of lists that we work, and so the suspense

24  list is different than the adjudication list because

25  the suspense list tells us this is a potential
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1  issue.  We don't know if it's a quick issue to

2  resolve or if it needs full adjudication.  So it

3  would move from one to the other.

4 Q.   Okay.  Got it.  So for the claims that are

5 in suspense status, that they'll be going to

6 adjudication, eventually, the date the claim was put

7 in suspense counts as the detection date; is that

8 correct?

9       A.   It could be.  Sometimes it's a different

10  date because the date of detection has to do when

11  the agency knew or should have known about the

12  issues.  So it generally is the date in which it

13  went in suspense, but it could be a different date

14  depending on if it was an issue that we should have

15  known about but didn't discover until later.

16 Q.   So how long are the delays between someone

17 entering suspense status and being sent to

18 adjudication status typically?

19 MS. SCOTT:  Objection.  Assumes facts not

20  in evidence.  I don't think we've talked about

21  delays in this context.

22 BY MS. FOX:

23 Q.   Okay.  You can go ahead and answer the

24 question.

25       A.   Yeah.  I would need to look at the data to
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1  -- to determine.  I didn't prepare to look at if --

2  what -- what the average time between suspense list

3  and adjudication is.  I mean, generally, we're

4  working as fast as we can to get the claims resolved

5  and to get the information out to people, so we're

6  working as quickly as possible, but I don't have

7  that metric as to how long was -- did it sit on the

8  suspense list before moving to adjudication or being

9  resolved.

10 Q.   Okay.  So I -- I want to make sure that

11 OED does not consider adjudication to have begun on

12 the date, for example, that a claimant's employer

13 responds to OED.  So let me -- let me give you an

14 example.  If -- if I applied for UI in March and my

15 employer finally responds and said I was fired for

16 misconduct in May, would my wait time for

17 adjudication begin in May?

18       A.   It depends.  What did you say when you

19  filed for unemployment in this example?

20 Q.   In other words, it depends -- so it sounds

21 like the date adjudication begins is when the issue

22 is detected one way or the other, whether from a

23 claimant or from an employer; is that correct?

24       A.   That is correct.

25 Q.   Okay.  Who decides whether someone goes
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1 from the suspense list to the adjudication list?

2 MS. SCOTT:  Objection.  Assumes --

3  misstates prior testimony.  I'm not sure if we have

4  talked about a -- a decision making process in this

5  context.

6 THE WITNESS:  So it -- it depends on who's

7  working the list.  So we have claims takers and

8  adjudicators that work the various lists.  And so

9  those would be the entities that would make that

10  decision.  We also have operations and policy

11  analysts that work some lists and managers that work

12  some lists, so it would be an OED representative

13  that would make the decision.

14 BY MS. FOX:

15 Q.   What position type at OED would use the

16 suspense list?

17       A.   Typically that's claims takers, so

18  business and employment specialists, but there are

19  others that work those lists.

20 Q.   Is there a chance that claims on the

21 suspense status list will not go to adjudication?

22       A.   So when we were talking about the full-

23  bore adjudication, yes.  Some of them won't go

24  through that because we'll look at the issue, weigh

25  the facts, and either, you know, make a quick
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1  callout or be able to determine based on what we

2  have in the case that the potential issue is not an

3  issue and resolve it without full adjudication.

4 Q.   And in that scenario that you've just

5 described, would that type of claim that's on the

6 suspense list and then gets resolved pretty quickly,

7 would that be reported to the Department of Labor as

8 an adjudication that OED completed?

9 MS. SCOTT:  Objection.  Lacks foundation

10  about what is recorded to the Department of Labor.

11 BY MS. FOX:

12 Q.   You can go ahead and answer.

13       A.   So the Department of Labor asks us to

14  report on the non-monetary determinations that we

15  make.  They do not generally ask like who's in

16  adjudication or what's in adjudication.  They ask

17  how many decisions did you make.  So those quick,

18  clarifying decisions, we did not issue a formal non-

19  monetary decision, so that would not be reported in

20  that way to the Department of Labor because that's

21  not what they would consider reportable item in that

22  -- in that way.

23 Q.   Okay.  When a claim is placed in

24 adjudication, is it immediately assigned to an

25 adjudicator?
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1  that assigned now because that -- that issue needs

2  resolution from weeks that are much older than --

3  than -- than the second scenario that I brought up.

4 Q.   Is there a general order in which OED

5 adjudicates claims, like first-in, first-out?

6       A.   Generally, we deal with the oldest claims

7  first.

8 Q.   And what does that oldest claim mean?

9 Does that mean -- does old mean the date on which

10 the claim entered adjudication?

11       A.   It should mean that.  It's usually the

12  date of detection.  And so that's -- but as I

13  mentioned, that is generally when we detected -- we

14  -- we saw the issue.  So an employer told us this

15  person quit.  Oh, no, you said you -- the claimant

16  said they were laid off.  So on this date, that's

17  when that entered adjudication.  But sometimes the

18  date of detection moves around because of what we

19  should have known.  But generally it's assigned by

20  when we discovered the issue.

21 Q.   And you've already talked about quick

22 resolutions of non-monetary determinations that are

23 not reported to the U.S. Department of Labor as

24 adjudication, correct?

25       A.   Yes.
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1 Q.   Do you ever fast track adjudication on any

2 issue other than what I just described?

3       A.   We do fast track some.  We -- we might

4  prioritize claimants that are -- are in particularly

5  desperate situations.  For example, victims of the

6  wildfires, we moved those up in line.  They've lost

7  their homes, and so we felt that their claims needed

8  to be priorities other -- over other claimants that

9  have been waiting.

10 Q.   Okay.  Any other kind of fast tracking in

11 adjudication that occurs besides victims of the

12 wildfires?

13       A.   Generally, as I mentioned, it's -- it's

14  folks that are in desperate situations, those that

15  can't afford their medication, are going to lose

16  their homes, you know, are living in their car,

17  things like that we would prioritize some of those

18  claims in order to get people payment faster.

19 Q.   How do you know if someone is in a

20 desperate situation, and thus, warranting fast

21 tracked adjudication?

22       A.   We know when people tell us.

23 Q.   Who has the authority to decide that

24 someone's circumstances are so desperate that they

25 warrant fast tracked adjudication?
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1       A.   That would be the program manager

2  generally.

3 Q.   How many program managers does OED employ?

4       A.   That is a number I could get for you but I

5  don't have off the top of my head.  For adjudication

6  there is one program manager.

7 Q.   Is it -- are program managers other than

8 the one program manager for adjudication allowed to

9 determine a person's claim is so desperate that they

10 warrant fast track adjudication?

11       A.   So there's not necessarily a -- it -- it's

12  more of an informal process.  So as a human being, I

13  get a phone call from a claimant.  They explain

14  what's going on in that situation, and if I say this

15  seems pretty desperate, I would send it to the

16  program manager and say, hey, I got off the phone

17  with this claimant, this is the situation in which

18  they described.  Does this warrant -- I -- I think

19  it's -- warrants a prioritization, what do you

20  think?  And they might say, yeah, we -- we -- we

21  should move that one to the front, or no, no, that

22  one, you know, has already been assigned, so it's --

23  it's already, you know, -- we -- we don't need to

24  resolve it today.  So she's the one that kind of

25  makes that decision and then will in consultation
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1  with me or other people talk about if there's ones

2  that are in question.

3            But I -- when you're talking about

4  authority, it's not like signature authority where

5  there's a formal process.  This is you are the

6  person who can make this decision or not.

7            Claims takers all -- all on up the chain

8  can send something and say, hey, I spoke to this

9  claimant or I received this information about this

10  particular individual and I think we should take a

11  look at it for prioritization.

12 Q.   Can a claims taker or -- or an

13 adjudication recommend prioritizing a claim because

14 they received a call from a -- a legislator about

15 the claim?

16       A.   What we look at for that is what's going

17  on with the claimant situation.  So those can come

18  in a variety of ways.  They can come in from a

19  legislator.  They can come from a direct contact.

20  They can come from an email.  They come from other

21  agencies.  They come from the media.  They come from

22  your office.  They come from a variety of places.

23            And then we look at what's going on with

24  that claimant and determined based on that the -- if

25  it deserves prioritization.  We don't put weight on
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1 that have gone through formal not-quick

2 adjudication; is that right?

3       A.   That's fair to say.  Yes.

4 Q.   Okay.  So of the roughly 48,000 claims

5 that Mr. Gerstenfeld referenced to the media, all of

6 those, once resolved, would be disclosed to the

7 Department of Labor as non-monetary determinations;

8 is that correct?

9       A.   That -- not necessarily because we could -

10  - we determine that they need a full investigation,

11  but they -- we -- at the end of that investigation,

12  we could determine that and we wouldn't write a

13  formal decision on it.  It's -- it's a -- it's a

14  clearing issue that doesn't warrant a formal

15  allowing or denying decision, and so it wouldn't get

16  reported because we did the investigation and

17  determined this doesn't warrant -- it -- it's a

18  clarifying.  It's not an actual issue.  And so that

19  wouldn't get -- that work would not get reported to

20  Department of Labor.

21 Q.   Okay.  But fair to say that most of the

22 48,000 are the type that are going to be reported to

23 Department of Labor as non-monetary determinations.

24 MS. SCOTT:  Objection.  Vague and it calls

25  for speculation.
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1 THE WITNESS:  I could say that generally

2  it is likely that that is the case.  But COVID has

3  presented a whole host of new parameters that are

4  unlike historical models that we have put together.

5  So unfortunately, until we get to the end of it,

6  we're not going to know if that still holds true or

7  not.

8            So I think it's fair to say that, yeah,

9  likely those will result in a non-monetary

10  determination that will get reported to the

11  Department of Labor, but we won't know until we get

12  through all of them.

13 BY MS. FOX:

14 Q.   Okay.  You were talking about non-monetary

15 determinations.  Monetary determination, that's an

16 evaluation of how much an eligible person is owed;

17 is that correct?

18       A.   Not necessarily.  So generally, the

19  monetary on a regular unemployment insurance claim

20  is whether the person worked enough hours and earned

21  enough wages within the base year to qualify for the

22  program.

23            There is also a redetermination where

24  people say they looked at their wages and say you

25  didn't get all of my wages, can you -- here is

Englander Decl Exhibit 4



Lindsi Leahy (39C(6))     October 20, 2020     NDT Assgn # 35443-1      Page 51

1 Q.   Is the difference between the figure Mr.

2 Gerstenfeld articulated and the figure in OED's

3 declaration everyone on the suspense list, or is it

4 the number of people on the suspense list OED

5 believes will require full-bore adjudication?

6       A.   it is people that we believe will require

7  some form of investigation, so not necessarily full-

8  bore adjudication.  It might just need a quick

9  clarification.  So it's -- it's -- it's all of the

10  things that are -- that -- that may because until we

11  look at each individual claim, we don't know if it

12  needs a full-bore adjudication or just a quick

13  clarification.

14            So I mean, it -- it -- it encapsulates

15  both.  So it's things that we estimate.  I mean, it

16  -- I did answer that before, but I mean, it's --

17  it's that we estimate are probably going to go to

18  adjudication, but we don't know until we look at it.

19            So it could be a quick clarification.  It

20  could be a full-bore adjudication.  We haven't made

21  that determination yet.

22 Q.   How many people are on the suspense list?

23       A.   There are a multitude of suspense list

24  because the suspense lists speak to the type of

25  issue that put it in suspense.  So an individual
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1  could be on multiple suspense lists.

2            So we were not asked to, I mean, prepare

3  that, and so I don't have that off the top of my

4  head.

5 Q.   Okay.  Okay.  Let -- let's turn to

6 premarked Exhibit 2, OED's declaration.  If you turn

7 to Page 3 of the declaration, you'll see at the --a

8 t the bottom of the page, there's some estimated

9 waiting times for people in adjudication.  Do you

10 see that?

11       A.   I do.

12 Q.   Okay.  One and two are on Page 3, and then

13 III goes on to Page 4, correct?

14       A.   That is what I show.

15 Q.   Okay.  Are claims sent to adjudication

16 referenced in I -- or one, two, and three here?  Are

17 claims sent to adjudication inclusive of all 96,212

18 claims referenced in the declaration?

19       A.   Yes.  I believe that is the same data set

20  that they use to come up with these estimates.

21 Q.   Okay.  So there are 90 -- roughly 96,212

22 claims in adjudication, but not all of them have

23 been sent to an adjudicator.  Is that fair to say?

24       A.   Yes.

25 Q.   Okay.  And not all of them are on -- have
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1 been determined to require full-bore adjudication;

2 is that accurate?

3       A.   Yes.

4 Q.   And the difference between Mr.

5 Gerstenfeld's figure and the figure in the

6 declaration is roughly 48,000 claims in adjudication

7 that OED has not yet determined whether or not they

8 will require full-bore adjudication or can be

9 resolved pretty quickly.

10 MS. SCOTT:  Asked and answered.

11 BY MS. FOX:

12 Q.   Is that correct?

13       A.   I believe that -- yes.  I believe that

14  that is an -- a fairly accurate statement.  Yeah.

15 Q.   Okay.  Returning to a prior -- another

16 prior topic, you were discussing just before the

17 break OED's earlier in the pandemic policy of paying

18 the minimum PUA amount and then subsequently paying

19 more once it received additional information of 2019

20 income.  Do you -- you recall talking about that?

21       A.   I do.

22 Q.   As of today, are there still people

23 eligible for more than the $205 PUA minimum waiting

24 to receive supplemental PUA payment?

25       A.   Potentially, yes.
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1 Q.   Is that -- is that a large number of

2 people?

3 MS. SCOTT:  Objection to the extent it's

4  outside the deposition.  You can answer if you know.

5 THE WITNESS:  It -- it would be

6  speculative because some of those are going to be

7  individuals who have not told us that they have made

8  more money, so we don't even know that they're not

9  getting the full amount because we don't have their

10  wage information.

11 BY MS. FOX:

12 Q.   This group I just described, people who

13 are receiving a $205 PUA minimum but have submitted

14 proof of 2019 income and are waiting to potentially

15 receive more, for that group of people, is the issue

16 I just described a monetary determination?

17       A.   It -- it would be every determination is

18  what we would call that.

19 Q.   Okay.  But that would not go to

20 adjudication?

21       A.   No.

22 Q.   Okay.  What if it's not clear if a

23 person's earnings are employee wages or self-

24 employment wages?  Would that go to adjudication?

25       A.   No.
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1 Q.   That would be a monetary determination?

2       A.   If the -- if it -- if it was made to

3  determine if the individual qualifies for PUA

4  initially, that's a monetary.  But if you're looking

5  at boosting the weekly benefit amount or changing

6  the weekly benefit amount, that's a redetermination.

7 Q.   Okay.  But neither would go to

8 adjudication; is that right?

9       A.   That is correct.

10 Q.   All right.  And now there's two types of -

11 - broadly, two types of non-monetary determinations,

12 correct: a separation and non-separation?

13       A.   Yes.

14 Q.   Can you just like in one sentence explain

15 the difference between separation and non-separation

16 non-monetary determinations?

17       A.   Yeah.  I -- I want to clarify.  You're

18  talking about the Department of Labor how they

19  determine things are in non-monetary -- or

20  separation versus non-separation.  Is that what

21  you're referring to?

22 Q.   Exactly.  Yeah.

23       A.   Yeah.  So a separation is what it sounds

24  like.  It's separation from employment.  So somebody

25  who was laid off, quit their job, or was discharged.
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1  The non-separation is basically everything else that

2  isn't that.  So somebody who isn't available for

3  work, isn't actively seeking work, which is a little

4  bit different during COVID, but -- or isn't able to

5  work, for example.

6 Q.   Pre-pandemic, generally, which was a more

7 common type of non-monetary determination,

8 separation or -- or non-separation?

9 MS. SCOTT:  Objection to the extent it's

10  outside of the deposition notice, but you can answer

11  if you know.

12 THE WITNESS:  It depends week to week what

13  -- what the balance of them are.  If there's a large

14  layoff in an area, we're going to get a huge influx

15  of, you know, separation decisions.  If there is a,

16  you know, some sort of disaster that doesn't get a

17  formal declaration of disaster, people might have

18  issues that are more actively seeking work issue.

19  So it -- the balance depends on what's going on in

20  the economy.

21 BY MS. FOX:

22 Q.   Well, since the -- since the pandemic --

23 let me ask a different question.

24 Do you know which is a bigger component of

25 the current roughly 96,212 claims in adjudication,
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1  layoff, which wouldn't necessarily go into this

2  bucket.

3            In addition, although we ramped up our

4  hiring from 80 to over 300 adjudicators, they do

5  need time to be trained.  We've had staff that have

6  needed to self-quarantine and who were impacted by

7  the wildfires and various other issues with the

8  global pandemic.  And so people have been in and out

9  of the -- the office.

10            So I -- I would assume that it's a

11  combination of all of those things.

12 Q.   Okay.  Did the quick adjudication you just

13 referenced, did that exist before the pandemic?

14       A.   Yes.

15 Q.   Okay.  Has the rate of quick adjudications

16 -- is -- is the rate of these quick adjudications

17 comparable post-pandemic to pre-pandemic?

18       A.   I would need to review the data to better

19  answer that question.

20 Q.   Okay.  You see on this same page premarked

21 Exhibit 4 it -- there's information about the speed

22 at which OED has completed these non-monetary

23 determinations for non-separation.  You agree that

24 the speeds noted here are cumulative, correct?

25       A.   I'm not sure what you mean by that.
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1 determinations that you've been mentioning in any

2 way?  Let -- let me ask a different question.

3 Is there any way to know how many quick

4 determinations are done in a given month?

5       A.   There is not a formal necessarily tracking

6  mechanism, like a global.  We look individually at

7  individually -- individual adjudicators because if

8  they are not producing decisions or looking at how

9  many files they moved, so they'll have those quick,

10  clarifying decisions.

11            For claims folks, if they are able to do

12  that quick determination, that isn't necessarily

13  tracked in any of these sort of reports for the

14  Department of Labor.

15 Q.   Right.  But that was also true pre-

16 pandemic, correct?

17       A.   Correct.

18 Q.   Those quick determinations were not

19 tracked by the Department of Labor.

20       A.   Correct.

21 Q.   Still, just stuck on the -- the speed

22 issue.  I -- I understand what you're saying, but if

23 OED is completing adjudications faster than ever

24 before, wouldn't there be an increase in the monthly

25 workload numbers?
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1       A.   So you're looking at the total workload

2  column?

3 Q.   Correct.  If OED is completing more

4 adjudications faster than ever before because it's

5 receiving so many more, wouldn't there be an

6 increase in the number of non-monetary

7 determinations it -- it's completing?

8       A.   So my apologies.  When we were talking

9  about adjudication generally moving faster, I'm

10  taking about that broader, not necessarily formal

11  non-monetary determinations issue.  I'm talking

12  about the quick decision -- the -- the entirety of

13  the adjudication process.  So it might not be

14  reflected here because you've got those quick,

15  clarifying decisions that are being -- you know,

16  that are being made that are not necessarily in this

17  workload.

18            So when we're looking at the number and

19  also -- I don't know that I would say it's fair to

20  say quicker than ever before.  I said what we're

21  doing it -- we are producing -- we are moving faster

22  now than we were earlier in the pandemic because we

23  also have ramped up the hiring staff and training,

24  which takes a considerable amount of time to do.

25            And so as they leave training, and as they
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1  ramp up, they will be reducing more and more

2  decisions.

3 Q.   Okay.  So and just to clarify, the total

4 workload column here does not include quick

5 determinations, correct?

6       A.   That's my understanding.  This is just

7  formal decisions issued.

8 Q.   But just looking at the formal decisions

9 issued, why is OED completing -- completing these so

10 much slower than pre-pandemic when it's not doing as

11 many of these formal decisions?

12 MS. SCOTT:  Objection.  Assumes facts not

13  in evidence.

14 THE WITNESS:  So my general assumption

15  would be that there are more of those clarifying

16  decisions than formal decisions needed.

17 BY MS. FOX:

18 Q.   And the increase in clarifying or quick

19 decisions has slowed down the -- the completion of

20 the formal decisions?

21       A.   I -- I -- I would more categorize it this

22  way.  You -- as an adjudicator, you get a caseload,

23  and you work through each of those decision -- or

24  each of those files.  And sometimes your pull is

25  going to be mostly clarifying.  Other times it's
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1  going to be all formal decisions.  It depends on

2  what is assigned at the time, and what is in that

3  pool of work at the time.

4            So I -- I don't know that I wouldn't say

5  that it's fair to say that it would slow down, that

6  they're slowing down the issue of decisions.

7  They're still being issued, but it -- it -- because

8  we're processing the workload as it comes through.

9  Does that make sense?

10 Q.   I -- I could have totally misunderstood.

11 I -- I thought from your earlier testimony you had

12 described these quicker decisions not being made by

13 adjudicators.  Are some of these quick decisions

14 made by adjudicators?

15       A.   Some of them are.  Yes.

16 Q.   But are most of them made by claims -- by

17 non-adjudicators?

18       A.   It depends.

19 Q.   Okay.  Do you have a sense of how many of

20 the quick decisions are made by adjudicators versus

21 non-adjudicators?

22       A.   I don't have a real certain sense of it.

23  But I would say prior to the pandemic, we had many

24  more seasoned and trained claims takers who were

25  probably more comfortable knowing that they had the
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1  facts in order to clarify something than we do now.

2            So my estimation would be that most of the

3  new claims takers are probably queuing up for the

4  quick review and adjudication more issues than they

5  were prior to the pandemic.

6 Q.   Okay.  I'm going to turn your attention to

7 Exhibit -- premarked Exhibit 5.  And this appears to

8 be a printout from the DOL website reflecting

9 Oregon's data on non-monetary determination

10 separation.

11       A.   Yes.  It appears to be that.

12 Q.   Okay.  So you'll notice there's also a

13 total workload column here.  And you know, you'll --

14 you'll -- you can look at the numbers.  They start

15 out in the 4000s I February and March, and then the

16 dip down to, you know, 2000s in the subsequent two

17 months, and then you know, the 3000s for the next

18 three months.

19 Why -- why is OED completing far fewer of

20 these non-monetary determination separations than it

21 did before the pandemic?

22 MS. SCOTT:  Objection.  Assumes facts not

23  in evidence.  The document speaks for itself.  OED

24  did not prepare this document.

25 BY MS. FOX:
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1  my answer on your sort of like blame/fault question

2  when I spoke.  Okay.

3            So I did mention that, you know, it was an

4  unprecedented number of claims in combination with

5  the cascading events of the -- the pandemic, the

6  wildfires, and federal programs, and other things

7  that we had going on.  And it's -- but in addition,

8  I did want to state that the claims are reviewed for

9  eligibility and each one has very facts -- specific

10  factors that come in a wide variety of packages.

11            So it -- it's not the fault of any

12  individual that is filing the claim because there's

13  such a wide variety of facts that needs to be

14  considered by the Department, and each one needs to

15  be reviewed on a case-by-case basis.  That takes

16  time to complete that process.  And of course, we're

17  committed to getting claimants paid or decisions out

18  as quickly as possible and we're actively working to

19  do that.

20            But I hadn't mentioned the case-by-case

21  review, and I just wanted the contributing factors

22  to the length of time.

23 Q.   Okay.  Thank you.  Anything else?

24       A.   No.  That's it.  Thank you.

25 Q.   As of today, how many adjudicators are
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1 employed by OED?

2       A.   Approximately 300.

3 Q.   And of those roughly 300, how many are

4 actually adjudicating as opposed to in training?

5       A.   So there are approximately 150 that are in

6  training.  Then you have the about 80 that we would

7  consider to be seasoned adjudicators.  And the

8  difference between the two are people who have some

9  training but not all training.  So they are

10  adjudicating, but then they might toggle in and out

11  of refresher training or new subject training

12  depending on what the need is.

13 Q.   Okay.  So it -- I hope everyone trusts me

14 to still do math after I messed up this morning, but

15 it sounds like there's roughly 70 adjudicators doing

16 adjudication, but they're a bit new to the job; is

17 that correct?

18       A.   If that math is correct then, yeah, it's

19  the -- the difference.

20 Q.   Okay.  And then there is 80, what you

21 call, seasoned adjudicators, correct?

22       A.   Yes.

23 Q.   And then 150 in training, meaning they are

24 not actually doing adjudication today.

25       A.   Part of the training where -- depending on
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1  where they're at, they might issue a decision or

2  two.  So -- but I wouldn't consider them like

3  actively in production or not getting a caseload.

4  They might get a decision based on, you know, we've

5  learned about this particular subject area, here is

6  a case that, you know, you -- you will work and then

7  write the decision.  It will be quality reviewed

8  after that.

9            So they are writing decisions but not in

10  like any sort of production environment.

11 Q.   I'd like to turn your attention to Exhibit

12 -- premarked Exhibit 7.  Do you recognize this

13 document?

14       A.   I recognize it is one of the exhibits that

15  was supplied, yes.

16 Q.   OED has a Facebook page, correct?

17       A.   That is correct.

18 Q.   And is this -- does this look like one of

19 the posts on OED's Facebook page?

20       A.   This resembles that.  Yes.

21 Q.   Okay.  If you look to the bottom of this -

22 - of this exhibit, it states, "At the beginning of

23 the pandemic, our agency had about 80 trained

24 adjudicators."  That -- is that correct?

25       A.   Yes.
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1 Q.   And then it says, "Since then, we have

2 hired and trained almost 20 more and we're planning

3 to hire another 35 on Monday."  This -- this post is

4 from June 26th.  My question is, does hired and

5 trained almost 20 more mean those 20 were -- were

6 adjudicating cases as of June 26th?

7       A.   I would need to go back and review who was

8  hired, what training lab they were in, to -- to

9  answer that question because it's a static moment in

10  time.  I'm -- I'm not sure.

11 Q.   And then you see it says, "We're planning

12 to hire another 35 on Monday."  Does -- does that

13 mean that there were 35 people whose first day of

14 work was, you know, that following Monday?

15       A.   I believe that -- that's what they were

16  saying is we had made offers and people were -- had

17  a planned hire date of 35 -- 35 people had a planned

18  hire date that subsequent Monday.

19 Q.   Okay.  So based on this post, it looks

20 like there is very, very roughly 135 adjudicators

21 in, let's say, early July.  And then currently

22 there's 300.  Roughly when were the 165 hired?

23       A.   So we have been hiring on a weekly basis

24  pretty much throughout the pandemic.  And so the mix

25  of individuals I would need to look at each week to
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1  figure out how many people we trained -- or how many

2  people we brought onboard in which classifications

3  each week.

4 Q.   Do you know how many people have started

5 their new job as an OED adjudicator in the month of

6 October?

7       A.   I -- I do not know the answer to that.

8 Q.   Okay.  Once an adjudicator is fully

9 trained and they're doing a -- a regular workload as

10 an adjudicator, how many claims is each adjudicator

11 expected to complete each week?

12       A.   Each week, they're expected to write 28

13  decisions.

14 Q.   And then is there also a monthly

15 requirement or monthly expectation?

16       A.   There is just the weekly expectation.

17 Q.   And roughly what number or percentage of

18 those 28 would be very quick adjudications that you

19 testified about earlier?

20       A.   It would be a low percentage to no

21  percentage.  They'd get case files more than the

22  decisions that are issued.

23 Q.   They -- I just want to make sure I

24 understood.  You said they get case files more than

25 the decisions that are issues?
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1       A.   So you get a pull of 35 that need review,

2  and of that, 28 will likely result in adjudication,

3  an actual formal decision, and the rest will be

4  clarifying.  That can vary from week to week.

5 Q.   Who handles the roughly seven that just

6 need clarifying in a given week?

7       A.   The adjudicator.

8 Q.   Okay.  So I -- here's what I -- I think

9 you're saying.  They -- the adjudicator -- and

10 adjudicator will get approximately 35 files per

11 week, but roughly 7 of those they will resolve very

12 quickly and then 28 they will go into full-blown

13 adjudication on a weekly basis; is that right?

14       A.   I would say roughly seven of them could be

15  quick, or it could -- it -- it just won't result in

16  a formal decision.  So we'll get roughly 28

17  decisions out of that 35, and 7 will just be

18  clarifying.  So that could be, as I testified

19  earlier, a quick decision, or it could be where you

20  end up doing a more lengthy investigation, but in

21  the end it -- it was just clarifying.

22 Q.   Okay.  Are these expectations consistent

23 for seasoned versus newer adjudicators?

24       A.   They are not the same.  So I

25 Q.   What do you mean?
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1       A.   So a new adjudicator wouldn't be expected

2  to write 28 decisions their first week.

3 Q.   Okay.  How many decisions is a new

4 adjudicator expected to write in -- in a given week?

5       A.   Depending on where they are in the ramp-

6  up, because it changes week to week, when they first

7  come out of the lab, I believe the -- it's 12

8  decisions is what they're expected to write their

9  first week.

10 Q.   What about their like fourth week?

11       A.   I would need to look at the ramp-up

12  schedule.  It changes.  A seasoned adjudicator has a

13  lot -- a -- a wide variety of issues.  Many of the

14  new adjudicators are trained on a single subject

15  area, so their ramp-up would be faster than we would

16  normally do.  And so I just need to look at the

17  schedule.  That wasn't part of what I prepared.

18 Q.   That's okay.  Very roughly, how long does

19 it take an adjudicator to ramp up to 35 pulls a

20 week?

21       A.   It's very individual.

22 Q.   Do some adjudicators take months before

23 they're pulling 35 files a week?

24       A.   Some do, and so dome it week two.

25 Q.   When a new adjudicator is confused or has

Englander Decl Exhibit 4



Lindsi Leahy (39C(6))     October 20, 2020     NDT Assgn # 35443-1      Page 89

1  that has grown during the pandemic.

2 Q.   Okay.  Assuming adjudicators who can --

3 who can handle 35 pulls a week and 28 written

4 decisions a week, how many adjudicators would OED

5 need to process claims in adjudication within 21

6 days of the detection date?

7       A.   Unfortunately, I don't have a good way to

8  estimate that right now.  Given the -- the number of

9  claims, the constant changing landscape, the fact

10  that it's a week-to-week eligibility program and we

11  get decision or issues could be detected ta any

12  time, it's not just a clear cut do the math answer.

13 Q.   Okay.  Does OED plan to hire more

14 adjudicators?

15       A.   Right now, we -- we do have plans to hire

16  more.  But because of the large training lab that we

17  have right now, we -- we've had a -- a gap.  So we

18  need to see how many of them get -- successfully get

19  into production and stay with us, and then we might

20  hire some more behind them.

21 Q.   Okay.  So I -- I think you're saying

22 there's no current plans to hire more adjudicators

23 until OED assesses how it goes with the -- the new

24 people who have been hired; is that right?

25       A.   I would say there's not an active
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1  recruitment at the moment.  But we're constantly --

2  I mean, week-to-week we're recruiting more people,

3  and so we might add adjudicators into that mix --

4 Q.   Okay.

5       A.   -- as we get a little further under the

6  train.

7 Q.   As of today, how long after hiring can an

8 adjudicator start handling claims?

9       A.   So an adjudicator in training, the

10  training is approximately four weeks.  Some people

11  need follow up of a couple weeks, depending on the

12  subject matter or just their general background and

13  experience.  So usually after that, you know, four

14  to six weeks of training, they are handling a

15  caseload.

16 Q.   Okay.  Four to six weeks.  And my

17 understanding is that's a lot shorter than historic

18 norms; is that right?

19       A.   Yes.

20 Q.   Okay.  What did OED do to condense the --

21 the training period for new adjudicators?

22       A.   We took the -- the front part of

23  adjudication is general claims knowledge that

24  everyone needs, so it's not in a promotional

25  opportunity, so it hasn't worked as -- in the claims
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1  Department might have been by letter.

2 Q.   But it's fairly common that an adjudicator

3 will need to have an interactive dialogue with a --

4 a claimant; is that right?

5       A.   We are required to make that contact.  So

6  to -- to make a contact attempt, let me clarify.  So

7  we -- we are required to reach out.

8 Q.   By -- by telephone?

9       A.   Just -- just to reach out.  So we might do

10  that by letter.  Generally, the adjudicators reach

11  out by phone.

12 Q.   Okay.  When an adjudicator calls a

13 claimant, does the phone number show up in caller ID

14 as OED or Oregon Employment Department?

15       A.   Not -- not typically.  It's an issue with

16  various phone carriers.  So depending on what phone

17  carrier you have, it might say Employment

18  Department, or it might not.  We've been actively

19  working since prior to the pandemic to get that

20  changed, and we just haven't been able to get the

21  various carriers in -- to do that.

22 Q.   Okay.  so if an adjudicator calls a

23 claimant and get a voicemail, h ow did they

24 typically tell the claimant to get back in touch

25 with them?  What number does an adjudicator give out
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1 Q.   But right now, that's the only people who

2 would be receiving disaster unemployment insurance

3 claims --

4       A.   Yes.

5 Q.   -- through -- with this?  Okay.  Okay.  So

6 you see that the number of applications for benefits

7 is larger than the number of individuals.  And is

8 that because sometimes people submit more than one

9 claim?

10       A.   Yes.

11 Q.   Okay.  So for Subsection A, B, C, and F,

12 what does OED mean by rejected?  What is a rejected

13 claim?

14       A.   So the most common rejected claim would be

15  somebody submitted, say, five regular unemployment

16  insurance claims.  You can only have one active

17  unemployment insurance claim at a time.  So we would

18  -- the one that is the most applicable, after our

19  case review, would be the one that we would process,

20  and we would reject the other four.

21 Q.   Okay.  So a rejection -- is a rejection a

22 formal denial?

23       A.   There's not a designed decision if it just

24  gets rejected, so.

25 Q.   Okay.  Then I want to understand in A, B,
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1 C, and F in OED's declaration, what -- I'm sorry.

2 Excuse me.  I'm just going to go back really

3 quickly.

4 Are there any other types of rejection

5 other than somebody who submitted five identical

6 applications and four of them are rejected?

7       A.   Yes.  There -- there is a variety of

8  factors.

9 Q.   But is the bulk of rejected claims what --

10 what you just testified about and what I just

11 described, people applying multiple times?

12       A.   I would estimate that in the COVID

13  environment, that is the bulk of them.  But I would

14  need to look at -- pull that data to determine

15  exactly why we rejected each one of those claims.

16 Q.   Okay.  So looking at the claims described

17 in A, B, C, and F, you've explained what rejected

18 means.  I'm going to ask you some questions about

19 what processed here means.  Processed in A, B, C,

20 and F includes payment -- the result is payment to

21 the applicant, correct?

22       A.   This is, again, where I'm going to consult

23  with the data team just to be sure.  But my

24  understanding of what processed means in this

25  context is that we've made the monetary eligibility
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1  determination.  So the claim is valid or not valid.

2 Q.   Okay.  So processed in A, B, C, and F

3 would include -- or would it include all claims sent

4 to adjudication whether that resulted in payment or

5 not?

6       A.   State that again.

7 Q.   If there is a claim that is in

8 adjudication because there's a question about

9 eligibility, would that claim be encompassed by

10 processed in A, B, C, and F?

11       A.   I believe so.  Yes.

12 Q.   So the roughly 96,212 claims in

13 adjudication are encompassed by processed in A, B,

14 C, and F?

15       A.   they would be included in the processed

16  number.  They're not exclusive, as in processed

17  equals that number.

18 Q.   Right.  And that is true even if the

19 person in adjudication has not yet received a dollar

20 from -- from OED; is that right?

21       A.   Yes.  We -- we have processed their

22  initial application, and so it's processed.  But

23  they might not have received payment.

24 Q.   Does processed in A, B, C, and F include

25 claims in tax department referral for monetary
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1 determination?

2       A.   It depends.

3 Q.   Okay.  What does it -- what do you mean?

4       A.   So as I explained in my earlier testimony,

5  we make that monetary determination to determine if

6  the claim is valid or nonvalid.  Sometimes that

7  includes tax department review.

8            So those that have not made that monetary

9  determination would not be included in this

10  processed number.  But ones where you're -- we were

11  talking about where the tax department looks to see

12  if there's a redetermination, so we've already made

13  the determination that the claim is either valid or

14  nonvalid but we might add wages to increase the

15  benefit amount or add wages in order to make the

16  claim valid, and in -- in that case, those would be

17  processed because they're processed and then we got

18  additional information or redetermination.  So tax

19  does both.

20 Q.   Okay.  In A, B, C, and F -- for the

21 definition of processed in A, B, C, and F, does this

22 basically include any status other than rejected or

23 waiting for the initial information to get entered

24 into the system?

25       A.   This shouldn't include -- include -- I --
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1 BY MS. FOX:

2 Q.   Good afternoon, Ms. Leahy.  Are there

3 components of your testimony from earlier today

4 you'd like to revise or change?

5       A.   Not at this time.

6 Q.   Okay.  Returning to OED's declaration,

7 Exhibit 2, I want to make sure I -- we totally

8 understand the -- the meaning of the -- the words.

9 In A -- in Subsections A, B, C, and F, processed

10 means an initial monetary determination has been

11 made, correct?

12       A.   Yes, or the claim has been rejected.  So

13  processed, yes.  You're correct.

14 Q.   But rejected is --

15       A.   Separate, yes.

16 Q.   -- separate.  Okay.  So processed means an

17 initial monetary determination has been made,

18 correct?

19       A.   Yes.

20 Q.   But processed does not necessarily mean a

21 non-monetary determination has bee made; is that

22 right?

23       A.   Yes.

24 Q.   And processed in A, B, C, and F does not

25 necessarily mean a decision has been made about
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1  But again, there is -- multiple issues can come up

2  at any time during the claim.  So there could have

3  been something in adjudication and then the issue

4  could be resolved.  They would go into paid or

5  denied status.  Then another issue could come up and

6  they would go back into adjudication.

7 Q.   Okay.  Turning in Exhibit 10 to the

8 information in the top right corner, PUA claims, do

9 you see that it lists the number of claims received

10 and then it lists the claims entered into the --

11 entered in system?

12       A.   Mm-hmm.

13 Q.   Do you know what is meant by entered in

14 system?

15       A.   What I believe this is speaking to is at

16  the beginning of the pandemic, and we -- when we

17  rolled out the PUA program, most of the applications

18  were by paper or by upload.  And so they needed to

19  be manually keyed into the system.  And so there --

20  there was a -- there was a difference between what

21  we had received and what we had actually been able

22  to manually enter into the system.

23 Q.   Okay.  Well, if you look at the bottom

24 line of this -- just this righthand box or

25 rectangle, it says that this is updated weekly on

Englander Decl Exhibit 4



Lindsi Leahy (39C(6))     October 20, 2020     NDT Assgn # 35443-1      Page 120

1 Wednesdays.  So does this mean that as of last

2 Wednesday there are 50- -- 53,000 or so PUA

3 applications that have not been entered into the

4 computer system?

5       A.   That appears to be what this is saying.

6  Yes.

7 Q.   Okay.  And if a PUA claim has not been

8 entered into the computer system, there's no way

9 it's in adjudication, correct?

10       A.   That would be correct.

11 Q.   So on top of the 96,212 claims in

12 adjudication waiting for benefits or denial, it

13 appears there's at least an additional approximately

14 50- -- 51,000 PUA applicants waiting for benefits or

15 denial?

16       A.   And I would need to look at that 50,000.

17  There's a lot of other -- that could be the case,

18  but it could also be the case that there are

19  duplication applications, there are applications on

20  hold because we don't have information.  There's

21  other reasons why there might be a gap between those

22  two.  So I would need to look into that data to more

23  accurately answer the -- the question that you're

24  asking.

25 Q.   Okay.  I thought you had testified earlier
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1 that there were no more applications that needed to

2 be processed, putting aside ones that like were

3 filed this morning or something like that.  Wasn't

4 that your earlier testimony that all of the

5 applications have been processed or processed within

6 -- within a week?

7 MS. SCOTT:  Asked and answered.

8 THE WITNESS:  So my -- my testimony --

9 BY MS. FOX:

10 Q.   Was that correct?

11       A.   My testimony earlier was that we are

12  processing application with -- within the time

13  frames of typically between a day and a week.  Yes.

14 Q.   How do you --

15       A.   But we also get more every day.

16 Q.   when you made that statement, were you

17 including paper applications received?

18       A.   So the data that was provided in the

19  declaration doesn't encapsulate paper applications

20  because we -- we'd have to manually count those.

21  And --

22 Q.   No.  What I -- what I mean is when you

23 testified earlier that claims are processed within -

24 - within a week, were you also talking about claims

25 received by paper application?
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1       A.   That -- that should be the case.  Yes.

2 Q.   Okay.  How do you account for claims being

3 processed within a week regardless of format and yet

4 over 50,000 PUA claims not entered into the system.

5 MS. SCOTT:  Objection.  Calls for

6  speculation.

7 THE WITNESS:  Yeah.  I -- I -- I would be

8  speculating as to the difference in that number.  As

9  I said, I'd have to look at what this -- what these

10  numbers -- I'd have to look at the data pool to

11  figure out what -- what they're looking at and what

12  that 50,000 is.  There could be -- yeah.

13 BY MS. FOX:

14 Q.   You -- you can speculate.  But do you have

15 anything to add to that answer?

16       A.   You're -- I -- I -- with the PUA data,

17  there were a lot of claims that were entered that

18  were multiple claims than were necessarily rejected

19  like they should have been.  So I would speculate

20  that a decent amount of those is that cleanup work

21  that needs to be done.  But I would need to look at

22  it.

23            From my understanding from my teams, we

24  are processing applications within, like I said,

25  seven days of -- of receipt.  So I would need to
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1  look and gather more information as to why that gap

2  of 50,000 is there.

3 Q.   Okay.  If you could please turn to

4 premarked Exhibit 11.  This -- are -- are you

5 familiar with this document?

6       A.   Yes.  I believe so.

7 Q.   Okay.  And is this a letter from the

8 United States Department of Labor to -- to OED from

9 October 13th?

10       A.   It appears to be that letter.  Yes.

11 Q.   Okay.  And this letter is talking about a

12 program called Benefits While You Wait, correct?

13       A.   Yes.  That's referred to in the document.

14 Q.   You state in the third full paragraph here

15 the letter lists eligibility criteria for the

16 Benefits While You Wait program.  Does this letter

17 correctly summarize benefits while you wait

18 eligibility criteria at least until this letter was

19 received?

20       A.   Yes.  That's my understanding.

21 Q.   Okay.  So until OED received this letter,

22 how many claims were eligible for Benefits While You

23 Wait?

24       A.   I'd have to look to see.  I do not have

25  that figure.
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1 Q.   Before receipt of this letter, did

2 everyone who was eligible for Benefits While You

3 Wait get Benefits While You Wait?

4       A.   No.

5 Q.   Okay.  Do you know roughly what percentage

6 of people eligible for Benefits While You Wait prior

7 to receipt of this letter received Benefits While

8 You Wait?

9       A.   No.

10 Q.   Okay.  Until receipt of this letter, going

11 back to Mr. Gerstenfeld's recent press conference,

12 is it the case that OED was paying roughly 18,000

13 people Benefits While You Wait?

14       A.   Yes.

15 Q.   And then because of what the DOL stated in

16 this letter, Benefits While You Wait will be -- or I

17 assume already has been cut by roughly a third to

18 about 12,000.

19       A.   I -- I didn't verify that math, but

20  generally, yes.

21 Q.   Okay.  So of the people receiving Benefits

22 While You Wait until October 13, roughly two-thirds

23 of them were people in continuing claim status; is

24 that right?

25       A.   Again, I -- I didn't do that math, but
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1  there was a portion that were in the continuous

2  claim status.

3 Q.   Okay.  Well, those are the people who are

4 going to continue in the Benefits While You Wait

5 program, right?

6       A.   Yes.

7 Q.   Okay.  So that means that of people

8 receiving Benefits While You Wait until October

9 13th, only about a third of them had never received

10 any payment at all from OED; is that right?

11       A.   If -- well, state that again.  I'm sorry.

12 Q.   Sure.  Is it the case that of people

13 receiving Benefits While You Wait until October

14 13th, only about a third of them had never received

15 any payment of any type from OED?

16       A.   So again, I haven't verified the third,

17  two-thirds question, but generally, the population

18  you're talking about would be, yes, they had not

19  received payment from OED after their initial claim

20  was filed.

21 Q.   Okay.  Page 3 of this letter, Exhibit 11,

22 refers to UIPLs.  Can you -- can you just say what

23 that means?

24       A.   Yes.

25 Q.   Okay.  What is a UIPL?
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1 BY MS. FOX:

2 Q.   Well, it's going to be at least the 12,000

3 who received Benefits While You Wait, right?

4       A.   I -- I believe so.  I mean, yeah.  I would

5  have to look at it.

6 Q.   Well, nobody on Benefits While You Wait

7 could get Benefits While You Wait without having

8 filed for PUA, correct?

9       A.   Yes.

10 Q.   Okay.  So as of today, are there

11 continuing claim in adjudication that are not

12 receiving presumptive payment?

13       A.   There -- well, if you go back to the

14  letter, there are situations in the UIPL where based

15  on the reason that it was queued up, they wouldn't

16  be.  But outside of those parameters, everyone

17  should be -- should be receiving.

18 Q.   Okay.  I just want to make sure I

19 understand your answer.  I think you're saying that

20 as of today everyone would -- a continuing claim and

21 adjudication should be receiving presumptive payment

22 unless they fall into one of the exceptions

23 articulated on Page 2 of the DOL letter?

24       A.   Potentially, and this is about regular

25  unemployment insurance.
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1 877 number.

2       A.   Yes.  That should be the main.

3 Q.   And people with a -- who have submitted a

4 claim for PUA, most of the -- the main way that they

5 call OED about their claim is through the PUA phone

6 number; is that right?

7       A.   It -- it -- it -- it -- it depends.

8 Q.   What does it depend on?

9       A.   I -- I would -- many people, regardless of

10  the program, including PUA, call the main 1-877 line

11  and don't call the PUA line directly.

12 Q.   Okay.  Thank you for that -- that

13 clarification.

14 So you're aware that a lot of people have

15 called OED on this 1-877 number or the PUA line

16 dozens, sometimes hundreds of times and they're

17 unable to get through?  OED knows that, right?

18       A.   Yes.  We've gotten reports of that.  Yes.

19 Q.   Has OED considered a phone system where

20 people are automatically called back once they're

21 first in the queue?

22       A.   Yes.

23 Q.   Why hasn't it adopted such a system?

24       A.   With the volume of calls coming in, people

25  waiting for a callback might have to wait weeks or
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1  months.  And we didn't feel that was an effective

2  use of -- it -- it's not a good customer service

3  technique to say, you know, thank you for your call,

4  we will call you back, you know, next March because

5  that's where you are in line.

6            Again, I -- I mean, there are an

7  unprecedented number of claims, and we want to

8  provide good customer service, and we want to

9  process claims as quickly as possible.  So when we

10  were doing the math on implementing that, it -- it

11  didn't seem like a smart use of our IT resources'

12  time and that it would actually good -- have a good

13  return on investment for claimants.

14 Q.   Okay.  If you look back at Exhibit 10, the

15 unemployment claims progress graphic that's on OED's

16 website, it -- it states that the average call wait

17 time as of October 14 on the regular U -- regular UI

18 and PUA hotlines is -- is 72 minutes.  Is -- is that

19 correct?

20       A.   That is what is stated here.  Yes.

21 Q.   So today, it would not be the case that a

22 person calling in would have to wait until March to

23 -- to get a call back if OED used a -- a call --

24 dial-back system, right?

25       A.   I -- I would need to run the numbers to
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1  answer that question effectively.

2 Q.   Well -- okay.  Even with the average wait

3 time articulated here?

4       A.   The average --

5 MS. SCOTT:  Argumentative and calls for

6  speculation.

7 BY MS. FOX:

8 Q.   You can go ahead and answer.

9       A.   Yeah.  Even with the average wait time

10  articulated here, it -- it -- it doesn't show the

11  volume of calls coming.

12 Q.   Is OED currently considering a phone

13 system where people get automatically called back

14 when they're first in line?

15       A.   That concept has -- has been on the

16  evaluation.  I mean, we've -- we've been looking at

17  that periodically throughout the pandemic to see

18  when it would make sense to explore adding that to

19  our system.

20 Q.   But no current plans to purchase such --

21 such a system?

22       A.   Not as of today, there's not an active

23  plan to purchase that.

24 Q.   I'd like to draw your attention to Exhibit

25 -- premarked Exhibit 14.  Is this a document
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1 Q.   Okay.  Is OED aware that its phone system

2 sometimes drops calls?

3       A.   Yes.

4 Q.   And when it does, there is no way for the

5 OED employee and the -- the caller to reconnect?

6       A.   That's not correct.

7 Q.   How do they reconnect if a call is

8 dropped?

9       A.   If -- well, the claimant can call us back,

10  but also if -- if the call is dropped after we're --

11  it's been answered, the claims taker would call them

12  back.

13 Q.   If a call is -- okay.  Just strike that.

14 Is OED aware that with people on hold on

15 one of these two lines, they're sometimes hung up on

16 or disconnected at a certain time because the OED

17 open hours have ended?

18       A.   Yes, because -- because the phone system

19  closes at night.

20 Q.   Exactly.

21       A.   Mm-hmm.

22 Q.   Is OED doing anything to address that

23 issue, people who have been waiting, who called

24 before OED's close -- closing time but whose calls

25 were not picked up before the closing time?

Englander Decl Exhibit 4



Lindsi Leahy (39C(6))     October 20, 2020     NDT Assgn # 35443-1      Page 151

1       A.   I -- I don't know off the top of my head.

2 Q.   Okay.  turning to another topic of initial

3 applications, OED has different applications for

4 different types of benefits; is that right?

5       A.   Yes.

6 Q.   And people often end up filing multiple

7 applications; is that right?

8       A.   Some do.  Yes.

9 Q.   Why hasn't OED created a system where

10 people only need to apply one time for unemployment

11 benefits and then OED figures out what type they

12 qualify for and what other information is needed?

13       A.   So each of the different programs has

14  different questions that need to be asked to

15  determine eligibility.  With, you know, the

16  multitude of different programs, the new programs

17  that come in and the -- the changes in the programs,

18  it would be more confusing to have one extremely

19  long application asking each claimant a variety of

20  questions that do not pertain to their individual

21  situation.  So it -- it would cause more confusion

22  to have one application in -- in our estimation.

23 Q.   Okay.  OED has separate systems for

24 claiming weekly eligibility for PUA and regular UI?

25       A.   Yes.
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1  know, non-monetary issues or other things that would

2  go to adjudication.

3 Q.   Did OED prioritize the claims of the

4 individuals it learned were petitioners in this

5 lawsuit?

6       A.   We also -- we prioritize claims where

7  there are issues with dire -- like dire

8  circumstances when they become -- when they come to

9  our attention.  So --

10 Q.   Yes.  But the question was, did OED

11 prioritize the claims of the petitioners in this

12 lawsuit.

13       A.   Some of them.

14 Q.   Okay.  Okay.  I'm going to turn and talk

15 about -- or ask questions about OED's computer

16 system or, I'll agree with you, systems, plural.

17 Is -- is it true that -- oh, I'm sorry.

18 Okay.  Sorry.

19 Is it true that OED received $85 million

20 in 2009 to update its computer system?

21       A.   I believe that is the case.  Yes.

22 Q.   Okay.  And is it also true that there were

23 some audits, one in 2003 and two more 2012 and 2015

24 that indicated a need for the computer upgrade?

25       A.   From what I understand, yes.
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1 Q.   And is it also the case that most of the

2 money of the $85 million has never been spent?

3       A.   It continues to be earmarked for the

4  modernization project.  Yes.  So we have not

5  expended it.

6 Q.   Has -- as of today, has OED signed a

7 contract with a vendor to update its computer

8 system?

9       A.   No.

10 Q.   And no work will be performed to update

11 the computer system until a contract is signed,

12 correct?

13       A.   I -- I -- I -- I need that restated.

14  Sorry.

15 Q.   Well, OED is looking for a -- a vendor to

16 do a big overhaul of its computer system; is that

17 right?

18       A.   Yes.

19 Q.   But it has not yet signed a contract with

20 a vendor, right?

21       A.   Correct.

22 Q.   So there's no vendor working to modernize

23 OED's computer system today; is that right?

24       A.   Not in the scope of the modernization

25  project, but we engaged with vendors, for example,
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1  to create the -- the Google application so that

2  people could submit PUA applications online.

3 Q.   I'm going to ask you to look at Exhibit --

4 Exhibit -- premarked Exhibit 19.

5       A.   Yes.

6 Q.   Is this the text of an email sent to

7 adjudicators on June 26th?

8       A.   It appears to be an email.  Yeah.  That --

9  that's what it says, it was sent on June 26th, but I

10  don't have any sort of --

11 Q.   Right.  And when it references tax or tax

12 unit, they're talking about the -- the tax review

13 unit of OED?

14       A.   They're referring to the tax -- yeah, the

15  tax department which is part of unemployment

16  insurance division.  Yes.

17 Q.   Yes.  Okay.  So you see in the -- like the

18 second full paragraph it says, "Taxes made a

19 decision to stop conducting interviews with the

20 following companies.  All the claimants are deemed

21 employees and you just need to obtain POE and

22 process the claim."  And then it lists a bunch of

23 companies.  Do you see that?

24       A.   I see that.

25 Q.   Okay.  So does that mean that before June
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1 26th OED was calling Uber or Lyft every single time

2 a driver filed for PUA?

3       A.   Yes.

4 Q.   Okay.  Has OED made similar companywide

5 decisions for companies not listed on this email?

6       A.   As far as I know, I -- I think these are

7  the ones that have been made during the pandemic.

8 Q.   Does OED allow its employees to

9 telecommute or work from home?

10       A.   Yes, some of them.

11 Q.   Which type of employees are not allowed to

12 work from home?

13       A.   I -- I wouldn't be able to provide like an

14  exhaustive list.

15 Q.   That's okay.  Can claims takers work from

16 home?

17       A.   No.

18 Q.   They -- they cannot.

19       A.   That is correct, not at present.

20 Q.   Can adjudicators work from home?

21       A.   Some can.  Yes.

22 Q.   What's the difference between adjudicators

23 who are allowed to telecommute and those who are not

24 allowed to telecommute?

25       A.   Prior to the pandemic, adjudication --
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1  adjudicators were not in the category of people who

2  could telecommute.  And through the pandemic, we put

3  together a pilot to test the ability to allow

4  adjudicators to telecommute to see if, you know,

5  they would remain as productive and they still had

6  passes to our systems in the way in which they

7  needed to.

8            And so those that are a part of that

9  pilot, are allowed to telecommute.  Those that are

10  not part of the pilot, are not yet, although we are

11  expanding the pilot to include more adjudicators.

12 Q.   Okay.  Roughly how many adjudicators are

13 in this pilot telecommuting project?

14       A.   I believe it's 40 at the moment.

15 Q.   And do you have any information about

16 whether working from home or telecommuting has

17 impacted the adjudicators' efficiency?

18       A.   It has not impacted their efficiency.

19 Q.   You said claims takers cannot work from

20 home.  Can you very briefly, like one sentence,

21 summarize what the claims taker does?

22       A.   So the claims takers I the general name

23  for our business unemployment specialists who work

24  in the UI division.  And so they -- they process

25  claims, review any issues that there might be in
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1  monetary eligibility.  They queue up for

2  adjudication and they answer the phones and complete

3  list work.

4 Q.   There -- well, let me ask you this way.

5 How many centers are there where claims takers can

6 work?

7       A.   At present?

8 Q.   Today, yeah.

9       A.   For the UI -- the contact centers, there

10  are -- well, there's four contact centers plus there

11  are claims takers here in central office, plus we

12  have Work Source Oregon staff that are processing

13  claims and the various local one-stops.  That --

14  that changes depending on the day, so I'm not sure

15  how many -- how many are located in which offices in

16  the Work Source offices.

17 Q.   And are most of the contact centers in

18 Salem?

19       A.   No.

20 Q.   Where are most of the contact centers?

21       A.   They're in different cities.

22 Q.   Okay.  Where in Oregon are most claims

23 takers located?

24       A.   Wilsonville.

25 Q.   In -- in, did you say Wilsonville?
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1       A.   Wilsonville.

2 Q.   Okay.  Has OED struggled to recruit claims

3 takers during a pandemic?

4       A.   That's -- it's a -- it's a vague question.

5  Could you clarify?

6 Q.   Has -- has it been hard to recruit claims

7 takers since the pandemic started?

8       A.   So I'll add that our definition of

9  struggling to recruit is very different post- and

10  pre-pandemic.  So we have been able to fill the

11  positions that we were -- that we recruited for.  It

12  has been a significant effort and a challenge for us

13  to be able to get as many people as we needed and to

14  get them trained.  So that -- that's --

15 Q.   Would allowing more people to work from

16 home in your view make it easier to recruit people?

17       A.   Not for a claims taker position.

18 Q.   How come?

19       A.   The -- the struggles that we went through

20  were not in finding qualified applicants.  It's more

21  the onboarding and the training and the getting them

22  into the system to do the work, not in finding the

23  people to -- who are answering applications.

24 Q.   At the beginning of the pandemic, were

25 adjudicators, seasoned adjudicators moved into
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1 claims taking type work?

2       A.   Some were.  Yes.

3 Q.   Do you know how many?

4       A.   Most of them.

5 Q.   Most -- most of the roughly 80

6 adjudicators were moved into the role of claims

7 taker the beginning of the pandemic?

8       A.   Yes.

9 Q.   And how long did that last?

10       A.   I would -- I would need to look at the

11  date, but I don't believe it lasted more than 30-ish

12  days.  It might have been a little longer than that.

13 Q.   And today, all of the seasons adjudicators

14 at OED are just doing nothing but adjudication?

15       A.   Some of the seasoned adjudicators are lead

16  workers, you know, or were promoted into management

17  positions.  So those would not be doing adjudication

18  file work, but everybody else, yes.

19 Q.   Turning to claimants who are LEP -- excuse

20 me.  Turning to claimants who are LEP, who at OED is

21 most knowledgeable about OED's efforts to provide

22 meaningful access to -- to LEP individuals?

23       A.   Our equity and inclusion officer Teresa

24  Rainey.

25 Q.   Teresa Rainey.  Okay.  And anyone else who
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1  not.

2 Q.   Okay.  Most applicants for regular UI are

3 submitted through OED's online system; is that

4 right?

5       A.   Yes.

6 Q.   And why does OED allow people to -- to

7 submit regular UI applications online?

8       A.   Ease of access.

9 Q.   And ease of access for the claimants or

10 for OED?

11       A.   For both.

12 Q.   Is your answer both?

13       A.   Correct.  Yes.

14 Q.   Who decided to make -- well, let me take a

15 step back.  Regular UI applications can be submitted

16 through OED's online system only in English; is that

17 right?

18       A.   I believe they can also be submitted in

19  Spanish, but that might be new, so.  Through the

20  online claim system.

21 Q.   Yeah.  When did Spanish regular UI

22 applications through the online system begin?

23       A.   I -- I would need to look at the date.  I

24  don't have it in front of me.

25 Q.   Okay.  Are -- are you sure that you can
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1 submit a regular UI application online in Spanish,

2 or is it -- are you talking about a fillable PDF?

3       A.   There -- I know there was paper

4  applications and I believe a fillable PDF, but I do

5  believe that as of right now you can submit an

6  online application in Spanish.

7 Q.   For regular UI.

8       A.   Yes.  And I -- I -- let me look at the --

9  the time because that should be included if that is

10  accurate.

11            My apologies.  I -- I don't see that on

12  here.  So perhaps that isn't launched yet.

13 Q.   Okay.  Yeah.  I -- I'll represent to you

14 my -- my colleague just went to the -- to the online

15 system and it -- it appears when you click the

16 Spanish button, you -- people are still being

17 directed to fill out a PDF.  Is it possible they

18 just maybe had an internal miscommunication there?

19       A.   Yes.  It could be because I'm looking in

20  test environments of then the launch dates and other

21  things like that, so.

22 Q.   Okay.

23       A.   My apologies.  And some of the -- the

24  Google -- I shouldn't say the Google -- online

25  applications, your default language, if it is
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1  English, when you click to the next page, it will

2  automatically go back to English, so you have to ask

3  -- so if your default language when you're searching

4  is in Spanish, it will be in Spanish, which sounds

5  really odd.  But I have seen that work.  So -- so my

6  apologies, though.

7 Q.   That's okay.  That's okay.

8 So when I talk about applying for regular

9 UI online, I mean --

10       A.   Online claim system.

11 Q.   The online claim system -- thank you --

12 not filling out a PDF on the internet and then, you

13 know, printing or -- or uploading that PDF.  Does

14 that make sense?

15       A.   Yes.

16 Q.   Okay.  So is it the case that regular UI

17 applications submitted through the online system are

18 -- are still in English only?

19       A.   I believe that's the case.  Yes.

20 Q.   So do you know who made that initial

21 decision to only have regular UI applications in

22 English?  This -- this would have been pre-pandemic

23 I -- I would assume.

24       A.   I -- I do not know.

25 Q.   Pre-pandemic, what was the typical way
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1 that LEP claimants would apply for -- for

2 unemployment benefits?

3       A.   They would call the contact center and

4  apply over the phone.  Pre-pandemic, our average

5  wait time was less than five minutes, and so they

6  would get somebody.  We'd get a free translator over

7  the phone in any language that is their preferred

8  language to make sure that they had understanding,

9  and then we would apply with them over the phone.

10 Q.   All right.

11       A.   And then another way would be to go to the

12  Work Source office and -- and get help in person.

13 Q.   And Work Source centers have all been

14 closed to the public since April?

15       A.   Yes.  I believe that's accurate for in

16  person.

17 Q.   Right.  Do you know how the information in

18 these fillable PDFs for non-English are processed?

19 In other words, what has to happen when -- when

20 someone uploads a fillable PDF in order to get the

21 information into OED's system?

22       A.   A staff person would need to review it and

23  key the information into the system.

24 Q.   And is it -- I hesitate to use the word

25 process, but is the information entered into OED's
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1 Q.   So if a claims taker has not flagged a

2 non-monetary issue, once the monetary determination

3 is made, the claim would be paid?

4       A.   Yes.  And part of that process is looking

5  -- I mean, so the -- the -- is a claims taker

6  looking at the monetary to make sure that there is

7  eligibility.

8 Q.   All right.  Okay.

9 MS. FOX:  Can we take about a five-minute

10  break?

11 THE REPORTER:  Okay.  If we're ready to go

12  off the record, it is 4:11, and we are off the

13  record.

14 (WHEREUPON, a recess was taken.)

15 THE REPORTER:  It is 4:19.  We are on the

16  record.

17 MS. FOX:

18 Q.   Okay.  So once a claim has been flagged by

19 a claims taker as having a potential non-monetary

20 issue, what happens next to that claim?

21 Uh-oh.  I'm so sorry.  You have to hit

22 your button.

23       A.   My apologies.  I was on mute.

24            So the question is, what happens after a

25  claims taker flags it for a potential non-monetary
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1  issue?

2 Q.   Yes.

3       A.   Okay.  So typically how they would flag it

4  is by putting a line flag in the claim that would

5  then show up on a suspense list.

6 Q.   Okay.  And then once a -- once a claim is

7 on a suspense list for -- in the manner you just

8 described, does OED consider that claim to have

9 entered adjudication?

10       A.   I -- I think depending on the suspense

11  list that it ends up on, we may or may not consider

12  that adjudication.  But generally when we're talking

13  to the public, or like in this context when we're

14  talking about like the adjudication umbrella, we --

15  we would include that in the conversation.

16 Q.   And then who decides whether people on

17 that suspense list that you -- that you just

18 referenced need to have their claim reviewed by an

19 adjudicator?

20       A.   So by going on the suspense list,

21  generally, that means that it needs review by an

22  adjudicator.  So the adjudicator would look to see,

23  oh, this is a quick, clarifying issue, or it needs

24  full-bore adjudication, or it needs an investigation

25  that turns out to be a clarifying comment.  There
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1  are exceptions to that, but that's generally where

2  it goes.

3 Q.   So if that is the case that claims that

4 have been flagged for -- for non-monetary issues and

5 thus moved to a suspense list are going to have to

6 be reviewed by an adjudicator, why does OED have

7 separate suspense lists and adjudication lists?

8       A.   So I -- I -- I -- I don't believe that

9  they -- it has to be reviewed by an adjudicator.  I

10  said that sometimes that it's reviewed by an

11  adjudicator.  Other times, those issues are reviewed

12  by a more seasoned claims staff or lead workers or -

13  - or others.  So -- so it -- it -- it depends.  And

14  the -- it -- there are -- so when we're talking

15  about the suspense lists here generally, there are

16  multiple suspense lists depending on the -- the

17  variety of issues that we have that that could pop

18  up on a claim.

19 Q.   I see.  But most of the claims on the

20 suspense list will be reviewed by an adjudicator; is

21 that correct?

22       A.   Not necessarily.  It depends on the -- the

23  suspense list, so.

24 Q.   Okay.  Are all suspense lists comprised of

25 claims with potential non-monetary issues that have
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1 not yet been reviewed by OED?

2       A.   No.

3 Q.   What other suspense lists are there?

4       A.   Where there is monetary issues, where

5  there are -- yeah.  I guess in monetary issues would

6  probably encapsulate all of it.  There's also

7  suspense lists that don't -- well, there are -- we

8  call them suspense, but they might not actually

9  suspend payment, where there is information due or

10  something we need to send out or a reminder that --

11  that needs to work -- be worked by usually a claims

12  taker.

13 MS. FOX:  Well, that is all the questions

14  I have.  Thank you for your time today.

15            And you were -- any -- anything from you,

16  Carla?

17            Carla, you have to push your button.

18 MS. SCOTT:  I have no follow-up questions,

19  but we do request read and sign pursuant to the

20  Oregon rules of civil procedure.

21 THE REPORTER:  So noted.  Are we ready to

22  go off the record?

23 MS. FOX:  Yes.  Thank you.

24 THE REPORTER:  Okay.  Before I take us off

25  the record, I just want to take the orders for the
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228 DUE PROCESS AND THE PAYMENT OF BENEFITS 
INCLUDING PRESUMPTIVE PAY 
Revised 05/06/13 
 
The Social Security Act on which most unemployment insurance laws are based requires prompt payment 
of benefits when due. The key phrase is “when due.” 
 
The Fifth and Fourteenth Amendments to the U.S. Constitution and similar provisions in the Oregon 
Constitution require benefits cannot be paid, suspended or denied without due process. Due process, as 
applied to unemployment insurance, is the simple provision that once we have determined the claimant 
eligible for benefits, we cannot stop those benefits without due process. 
 
“When due” and “due process” are key terms, and both appear at each stage of the UI process. For 
unemployment insurance purposes, we assure “due process” and “when due” by: 
 

1. The nonmonetary investigation ending in an administrative decision. This involves getting 
information from the claimant and giving the claimant the opportunity to rebut information from 
other parties and explain or add any facts relating to the issue. 

 
2. Making the nonmonetary decision within federal timeliness guidelines. 

 
Initial and additional claims 
 
At the initial claim, due process consists of the monetary determination and the employer notice. If an 
issue exists at the IC, we cannot pay benefits until we have adjudicated the issue. Only then are benefits 
due. If the claimant indicates a separation or other potentially disqualifying/denying issue, do not pay 
benefits until after promptly investigating the issue. If the claimant indicates “lack of work” as the reason 
for separation and the employer responds raising an issue, benefits are not “due” until the issue has been 
investigated. If benefits have been paid or waiting week credit granted, do not stop/suspend payment. 
The administrative decision will address the separation and either allow or disqualify/deny. 
 

Important: If a week is claimed before a claim record exists, which can occur when an IVR record is 
set up and a week claimed (either online or via telephone) before we process the initial claim, the only 
issue the system can identify is NO CLAIM RECORD FOUND. None of the other issues on the week 
cannot be identified because at that point because there is no claim record to run against. After we 
process the IC, any issues affecting the week will be identified and listed but no computer-generated 
messages will go out to the claimant. This is because the week previously processed and does not “re-
process” once the IC is keyed. You must contact the claimants who appeared as NO CLAIM RECORD 
FOUND in the suspense file for information about any issues on the week. 
 
Also, no computer messages are generated from issues arising on a week after it is moved from one 
BYE to another BYE. You must contact the claimant about any issues that result from changing the BYE 
on the suspended week. 

 
Continued claims 
 
Claimant’s answers to the eligibility questions (weekly certification) are reviewed on each week claimed. If 
answers raise an eligibility issue for that week, a computer-generated, detailed message is sent to the 
claimant. The message puts the claimant on notice that benefits for the week are not presently payable, 
the reason why, and what additional information is needed from the claimant in order to determine 
eligibility. The claimant is also given a date by which to respond, and advised if s/he fails to reply, we will 
make a decision based on available information. By sending the detailed message to the claimant we are 
allowing due process. Claimant is given the opportunity to provide additional information to the 
certification responses that could have a negative effect on his/her benefits.   
 
The Weekly Claim Line and online scripts put claimants on notice regarding work search and advises them 
to record their work search activities as part of their weekly certifications. For specific wording on the 
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weekly claims scripts, see Claims Reference Materials on EdWeb under Sections> Unemployment 
Insurance> Claims Reference Materials. 
   
The same warning language, informing the claimant failure to respond or call within five days will result in 
a denial of benefits, appears on the Report Form (Form 357-LO), and on the computer-generated Report 
Form (Form 357). If the claimant reported using either paper certification form, follow the same procedure 
as for an IVR or online claimant. For most weekly claim certification issues arising from claimants’ 
answers, we deny under the substantive provisions of ORS 657.155 and OAR 471-030-0036 (and not for 
“failing to provide” information). 
 
If the claimant responds to the suspense message, we may need to contact the claimant for more 
information. Remember, due process requires the claimant be given the opportunity to confront any 
information that may adversely affect him/her. When contacting the claimant, if unable to speak to the 
claimant or leave a message on an answering machine or with a responsible person, written notice must 
be provided to the claimant. We must advise the claimant: 
 

1. The information we have could result in a denial of benefits, 
 

2. Exactly what information is needed, 
 

3. Inform claimant how s/he can respond to our request (mail, phone, fax), and  
 

4. To respond immediately then give the last date by which we need the information, as we will 
make a decision based on available information at that time. 

 
Use one of the several letters available on the toolbar (in both Spanish and English) to request this 
information. The letters are under “Info Req >Separation from Work, Clmt;” accessed through the UI 
Tools ribbon. 
 
If the claimant brings up potentially disqualifying/denying information, it is appropriate to set a denying 
(D) line flag. We can also set a D line flag during a continued claim series when we get potentially 
denying/disqualifying information from a credible source (other than from the 220 response). Follow 
presumptive pay procedures below to ensure due process. 
 
If the claimant brings up information about future weeks (e.g., “I’m going to start college in 3 months”), 
do not put a stop on the claim. Put a clearing (C) line flag on two weeks prior to the expected event to 
alert us to obtain information when the week is claimed. If we obtain the date, place a D line flag on the 
week the event will start. If claimant is not certain of an event starting (e.g., I’m thinking of going to 
college next semester”), we only place the C line flag to prompt us to send the claimant the Student 
Eligibility Questionnaire Form 385H if/when she claims a flagged week. Once claimed, staff can set a D 
line flag for the week in which the information is due from the claimant. It is always possible what the 
claimant fully expected did not occur; we would be withholding benefits when due if we stopped payment 
on the claim. However, if the claimant does not return the form or notify us s/he is not attending school, 
we would issue a Failure to Provide denial as we would not have enough information to write a decision on 
the “school” issue. 
 
Nonmonetary process 
 
At this stage, due process consists of obtaining information, rebuttal (if needed), and a timely 
nonmonetary determination. 
 
Appeal process 
 
If a decision is appealed, due process is provided, in order, by: 

 
The Office of Administrative Hearings (OAH),  
The Employment Appeals Board (EAB), and then 
The Court of Appeals. 
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Presumptive pay for continued claims 
 
Sometimes the agency receives potentially disqualifying information during a continued claim series. In 
these circumstances, the U.S. Department of Labor (DOL) suggests we suspend further payments while 
we conduct our investigation of the facts and make a determination of eligibility as long as we can issue a 
timely determination.  
 
This means we may enter a D line flag and suspend payment to the claimant on a potentially 
disqualifying/denying issue arising during the continued claim series. However, consider reliability of the 
information before entering a D line flag. If we consider the source reliable a D line flag is appropriate. If 
the source is not necessarily reliable then a C line flag for further investigation is more appropriate. 
 

Example: A B&ES worker from one of the employment services field offices tells the UI center the 
claimant was given a job referral, and the employer reported the claimant never applied. Evaluate the 
quality of the information received.  Does this employer keep good records? Are their reports to us 
usually reliable? If so, an on-going D line flag is appropriate while we investigate. 

 
Example: An anonymous caller reports a claimant is not looking for work. Here the report lacks 
specificity on the issue of alleged eligibility. There is also a lack of opportunity for the accuser to know 
everything the claimant might be doing about looking for work. In this case a C line flag is appropriate 
while we explore this information. 
 
Exception: A claimant reports, “lack of work” on the initial claim, but the employer reports “quit” on 
the notice. This is no different from issues raised at IC, AC, or RO. See Chapter 100 Section 178 for 
issues arising at IC, AC, or RO. The information is derived from an IC/AC not a continued claim. If this 
new information might affect weeks already claimed or granted waiting week credit, a stop is not 
appropriate. We already found the claimant “eligible” at the IC or AC, albeit informally, based on the 
work separation and subsequently issued benefits. We cannot stop current or future payments until we 
have given the claimant an opportunity for rebuttal and issue a decision. 

 
If we cannot issue a timely decision when we stopped payment during a continued claim series we must 
make payment to the claimant by the decision’s due date under a presumption of continuing eligibility. 
This doesn’t mean we don’t issue a nonmonetary decision. It means we must release payment and advise 
the claimant by letter of the possibilities if the issue being investigated results in a denial of benefits. 
 
Presumptive pay letters 
 
Two letters are in Word under: 
 

Advisory>Presumptive Pay> in the UI Tools Ribbon.  
 
The first is the Release Notification Letter. It tells the claimant we are investigating an eligibility issue, 
which may affect his/her benefits and would result in an overpayment if benefits are denied for weeks 
previously paid. The letter further explains if benefits are denied a formal administrative decision will be 
issued containing appeal rights information. The letter also advises the claimant we will notify him/her in 
writing when the investigation is complete if allowing benefits. Use the second letter described in the first 
letter when we issue a determination allowing benefits informally. The letter is titled Allow Notification 
Letter. 
 

Note: Suspend payment only on the week(s) at issue. This may be one week or many weeks. 
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To: UI Staff  Date: July 30, 2020 
 
 
From: Lisa Schriever, Deputy Division Director for Operations and Policy 
 UI Operations and Program Support (UI OPS) 
 
Subject: Presumptive Pay for Customers Awaiting Adjudication 
 
 
The purpose of this memo is to provide information on presumptive pay for customers who are waiting 
for their claim to be adjudicated. This means we will release payment of regular UI benefits on the 
presumption they will be eligible for either regular UI or PUA benefits after we have adjudicated their 
claim issues. 
 
The current wait time of 16 weeks is counter to the agency’s core mission of accurate and timely 
payment of UI benefits. The pandemic brought about workloads never before experienced in UI. The 
recession happening virtually overnight compounded this workload.  
 
Customers waiting for the regular UI adjudication process may be eligible for presumptive pay of regular 
UI benefits. To reduce the potential for overpayments, only customers who would be PUA eligible will 
be granted presumptive pay.  We are notifying customers with claim issues via mail, email, and dialer 
campaign to apply for PUA to be considered for presumptive pay and that presumptive pay could result 
in an overpayment.  
 
Customers apply for presumptive pay by filling out a PUA application with their COVID-19 impact reason 
and date. There are approximately 5,900 PUA applications from customers awaiting adjudication. We 
will begin reviewing their applications, and if they have a COVID-19 impact reason and date, we will 
release their regular UI benefits. This work will be ongoing as we receive new PUA applications from 
customers eligible for presumptive pay. 
 
If we deny benefits for customers who receive presumptive pay, we will move the weeks claimed to PUA 
and issue adjustment checks or overpayment decisions as necessary. Overpayments should be 
uncommon but could occur if we move customers to PUA and their WBA is lower using only 2019 
wages. 
 
If you have any questions or need additional clarification please email OED_UIOPS_HELP@oregon.gov.  
 
WSO Impacts: Informational only. 
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From: Beth Englander
To: Kidd Justin; Emily Teplin Fox; Kelsey Heilman
Cc: Chin Elleanor; Scott Carla A
Subject: RE: Making sure I understand the scope of your proposed compromise on item one
Date: Wednesday, September 23, 2020 10:12:00 PM

Hi Justin. 
 
Yes, when we say “claim” we mean one person’s claim for benefits.  However, “adjudication” would
mean someone who is in adjudication for any reason, whether for all weeks or just some weeks of
their claim, and they could possibly be in adjudication more than once for the same claim. 
 
We’ll appreciate hearing from you regarding whether OED can also count/pull the number of
applications actually submitted in a language other than English, and whether the records you
already have for paying the contractors would provide information on how many individuals are
served.
 
Finally, OED’s best estimate based on information available is fine, if the Agency does not already

have the data for September available by October 16th. 
 
Thank you.
 
Sincerely, Beth
 
Beth Englander (she/her pronouns)
State Support Unit Attorney
Oregon Law Center

522 SW 5th Ave., Suite 812
Portland, OR 97204
Phone: 503-473-8321
Fax: 503-295-0676
 

From: Kidd Justin <Justin.Kidd@doj.state.or.us> 
Sent: Wednesday, September 23, 2020 7:04 PM
To: Beth Englander <BEnglander@oregonlawcenter.org>; Emily Teplin Fox
<efox@oregonlawcenter.org>; Kelsey Heilman <kheilman@oregonlawcenter.org>
Cc: Chin Elleanor <Elleanor.Chin@doj.state.or.us>; Scott Carla A <carla.a.scott@doj.state.or.us>;
Kidd Justin <Justin.Kidd@doj.state.or.us>
Subject: RE: Making sure I understand the scope of your proposed compromise on item one
 
Beth,
 
I have talked with my client contact.   We think the general framework is workable.  As to the
availability of exact data for topic one, I have preliminary answers for you, but my contact needs to
check with the IT people, who are unavailable at this hour, to verify some data availability.  Our
concerns are in green below.
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Also, just so everyone is talking apples-to-apples, when you say “claim” in the questions below, do
you mean one claim is one person?  We think that’s the most workable way to pull the data.
 
 
*CAUTION EXTERNAL EMAIL* This email originated from outside of DOJ. Treat attachments and links with
caution. *CAUTION EXTERNAL EMAIL*
 
Hi Justin.  If the Agency agrees to our holistic compromise agreement (have the agency sit for

deposition on the 20th and answer questions 2 – 5) , then we agree to limit the information we are
seeking in topic 1 of the deposition notice to the following:

1. The number of claims received by OED since March 1, 2020, and, of such claims:

a. The number of PUA claims finalized and the number of PUA claims resulting in payment
to the applicant;

b. The number of regular UI claims finalized and the number of regular UI claims resulting
in payment to the applicant;

c. The number of PEUC and EB claims finalized and the number resulting in payment to
the applicant; 

d. The number of unemployment benefits claims of any type in adjudication; 
e. The number of unemployment benefits claims of any type on which the applicant

indicated that they communicate in a language other than English, including by electing
to submit an application in a language other than English;  As we discussed, we are sure
we can pull the claims where someone clicked the box for wanting to communicate in a
language other than English.  We are not sure if such a query would also hit on people
who applied using, for example, the Spanish language application.  It might.  But we
can’t promise it until we talk with the IT people. 

f. Of the claims described in subsection 1(e), the number of those claims that are
finalized, the number resulting in payment to the applicant, and the number in
adjudication;

g. The number of individuals who received assistance in a language other than English
from IRCO and WorkSystems (the contractors who are contracted to provide assistance
to non English speakers) to file any type of unemployment benefits claim;  We believe
that we can get this information, but we are not 100% sure.  From what we have been
able to tell tonight, our partners bill OED by the minute, not by the client, so we are not
able to tell immediately if this information is available.  We will check with our partners
to verify that this information is available.

h. Of claims sent to adjudication for which the issue requiring adjudication was resolved
on or before September 25, 2020, the average and median length of time between
receipt of the claim and finalization; 

i. How long OED estimates the average wait time from processing to finalization will be
for an individual whose claim is currently in adjudication and whose claim was first sent
to adjudication in:

i. Any month between March and July 2020
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ii. August 2020
iii. September 2020  These questions are predictive, so answering them involves

some level of speculation.  However, OED can give you its best estimate based
on information available to it.

iv. When OED expects first payment timeliness to return to January/February 2020
levels; These questions are predictive, so answering them involves some level of
speculation.  However, OED can give you its best estimate based on information
available to it.

v. When OED expects non-monetary determinations of all types to return to
January/February 2020 levels These questions are predictive, so answering them
involves some level of speculation.  However, OED can give you its best estimate
based on information available to it.

Per this agreement, OED will provide written responses to the above following questions on or
before October 16, 2020. With the exception of question 1(e) above,  Petitioners agree that OED
does not have to craft and run new queries. OED agrees to report all responsive information that the
agency already collects (for questions 1(a)-(h) or on which the agency has already created an
estimate (for questions 1(i)-(k)). The person or persons OED designates to sit for the 39c6 deposition
on October 20, 2020 will be prepared to answer questions about written responses and any
supporting documents OED provides in response to these questions.  
 
I hope this is helpful.  Thanks for the productive discussion today.
 
Sincerely, Beth
 
 
Beth Englander (she/her pronouns)
State Support Unit Attorney
Oregon Law Center

522 SW 5th Ave., Suite 812
Portland, OR 97204
Phone: 503-473-8321
Fax: 503-295-0676
 

From: Kidd Justin <Justin.Kidd@doj.state.or.us> 
Sent: Wednesday, September 23, 2020 3:39 PM
To: Emily Teplin Fox <efox@oregonlawcenter.org>; Beth Englander
<BEnglander@oregonlawcenter.org>
Cc: Kidd Justin <Justin.Kidd@doj.state.or.us>; Chin Elleanor <Elleanor.Chin@doj.state.or.us>; Scott
Carla A <carla.a.scott@doj.state.or.us>
Subject: Making sure I understand the scope of your proposed compromise on item one
 
Hi Emily and Beth,
 
I want to make sure I understand your proposed compromise on question one for the deposition. 
Can you confirm I have this correct:

Englander Decl Exhibit 7 



 
In general, I understand you agree – in order to preserve COBOL resources for the agency’s core
mission, and to serve our mutual goal of getting Oregonians payed faster while avoiding fraudulent
claims  – to limit the information you’re seeking in topic 1 to reports and queries that already exist,
EXCEPT for item 1E.  I am still confirming with my client what queries and reports exist – but I want
to make sure I accurately relay to her the terms of your proposed compromise, as I understand
them. 
 
So, for example, 1A, 1B, and 1C would be narrowed to the number of PUA, UI, PEUC, and EB claims
finalized; and number resulting in payment.  You also want to know the number of claims in general
that are in adjudication.
 
For 1D, you would like to know the number of claims coming from people who select the box that
indicates they would like a language other than English. 
 
For 1E, among the people who select the language other than English, you would like to know the
number of claims that are finalized, the number resulting in payment to the applicant, and the
number in adjudication. 
 
For 1F, you want to know the average and median time between receipt of claim and finalization.
 
For 1G, you want to know the average and median time for finalized adjudications.
 
Do you still want anything for 1H?  I believe you said you were not pursuing questions about
monetary determination, but I want to confirm that.
 
For 1I and 1J, I am still a little confused by what you want.  I do not think there is any current reports
that would be responsive to 1I.  On 1J, are you asking when OED expects to get back to pre-covid
adjudication wait times? 
 
For 1K, you would like to know how many people participate in benefits while you wait.
 
Did I correctly understand this part of your proposed compromise?
 
Thank you,
 

Justin Kidd
Department of Justice
503.947.4700

 
NOTICE: This communication (including any attachments) may contain privileged
or confidential information intended for a specific individual and purpose,
and is protected by law. If you are not the intended recipient, you should
delete this communication and/or shred the materials and any attachments and
are hereby notified that any disclosure, copying or distribution of this
communication, or the taking of any action based on it, is strictly
prohibited. Thank you.
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An unemployment cla im is assigned to an adjudicator (a trained. neutral , fact 
finder) when there is an issue on that claim. Examples of issues that go to 
adjudicators include things like choosing to quit or turning down a job offer 
when it's made to you. The adjudicator applies ru les and laws from the 
legislature to determine an individual's eHgibiflty for unemployment benefits. 

They do this by getting inforn1ation directly from the employer, employee , 
and others if needed. Once all the information has been gathered the 
adjudicator writes a decision based on the facts of the claim. Due to current 
record high number of claims, it's taking several weeks to get claims through 
adjudication . At the beginning of the pandemic, our agency had about 80 
trained adjudicators . Since then we have hired and trained almost 20 morc'l, 
and we're planning to hire another 35 on Monday. 
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COVID – 19 Response Unemployment Insurance Hiring Surge Plan 
Last updated June 14, 2020 

 
In response to the unprecedented number of unemployment insurance (UI) claims that began flowing into our system in mid-March, 2020 the UI 
program has put a high priority on quickly staffing up to meet the needs of Oregonians. The plan started with retraining the majority of our 
WorkSource Oregon team to process claims, reaching out to other divisions within the Department to begin training on processing UI claims, and 
recalling all retirees that would be able to assist us. We also quickly recognized that the traditional way in which we hire and train new UI team 
members, was not going to be effective enough to rise to the challenge that we were facing. With UI program leadership support the Office of 
Human resources redesigned how we recruit to ramp up the time from posting to onboarding, and leveraged other state agencies to assist in 
this recruitment effort. UI OPS retooled their typically training program to ensure that these complex jobs were trained to a high quality 
standard, and that we would be able to get team members into production faster than we have in the past using a sprint methodology. 
 
To estimate the number of new team members that we would need, we used the UI Workload Forecast as a basis. This forecast was 
reconfigured a few times based on internal discussions and economic information as it became available; in the end we landed on the square 
root recovery model. Included in this forecast are the estimated number of employees that will be needed to process the expected number of 
initial claims, weekly claims, and issue non-monetary decisions. We also estimate the number of other classifications based on this forecast and 
our current ratio of those positions to the positions that are directly called for in the workload forecast. For managers, we used a 17 employees 
to 1 manager ratio.  
 
For the Pandemic Unemployment Assistance (PUA) program and the Work Share program we used a different formula. PUA is a new program 
without a basis for comparison, so the UI OPS team reviewed how long it would take to review the information submitted by the claimant and 
then to enter that information in the system. They then estimated the number of potential participants in the program based on data provided 
by our Communications and Research section and by reviewing what other states had seen in participates and determined what our staffing plan 
should be. Similarly, although the Work Share program is included in the workload forecast, the volume of participation has increased way 
beyond expected levels for 2020 and beyond. For this program we took the amount of time it takes to process applications, initial claims, and 
weekly certifications for the program and multiplied that by the number of participants (and their workers) that had already applied or who had 
expressed interest in the program.      
 
In order to rapidly staff up we have used, and will continue to use the following approaches:   

Streamlining of the recruitment process for all high volume positions including Claims Specialists, Employment Adjudicators, Compliance 
Specialists, and frontline Supervisors. 
Utilize a pre-employment assessment for Claims Specialist positions in lieu of conducting interviews.  
Began using SHL pre-employment assessment for professional and managerial classifications.  
Candidates invited to group sessions for an OED and position overview and to complete the background check process.  

OED-020967
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Utilize conditional offers; deferred reference checks until two months of employment have passed; and use Skill Survey for reference 
checks (this has reduced reference check time from approximately two weeks to two to three days). 
We will begin asking candidates to request their employer waive the standard two week notice timeframe. 
Utilized Staffing Agencies to fill PSR3, OS1, and other positions as appropriate. 
Augmenting OED HR resources from other state agencies - primarily ODOT, DAS, and Lottery. 
To avoid layoffs of non-OED state of Oregon employees, DAS will be working to refer employees that have been identified for potential 
layoff, to OED to more rapidly fill our vacancies.   
A new methodology for moving employees from temporary positions to limited duration positions within the same classification has 
been developed and will start being deployed within the next few weeks; if successful the same methodology may be used to fill future 
vacancies for permanent positions. 

 
The information displayed in the tables below is for COVID-19 Response positions. Current and future vacancies within the classifications listed 
below will be added to the COVID-19 recruitments to shorten hiring timeframes. Positions listed within the Contact Center section include 
positions for both the Claims and Adjudication programs; although the Work Share program resides within the Benefit Services section, it has 
been listed separately to provide clarity. Positions that have been added since the approval of the COVID-19 response plan are identified in red 
and will be funded through vacancy savings. All positions will be closely tracked by the program to ensure that we are meeting business needs 
and to ensure that we do not run short on funding toward the end of 2019 – 2021 and 2021 – 2023 biennia. 

  

COVID-19 Response Positions 

Position Section Number Location Notes 

Adjudicator Contact Center  66 Wilsonville May be increased to 200 positions 
Work Share 8 Wilsonville  

Administrative Specialist 2 Benefit Services  3 Salem Admin Team 
Tax 2 Salem  

Claims Specialist (BES) 

Benefit Payment Control 20 Wilsonville  
Contact Center  172 Wilsonville  

UI OPS - PUA  173 Wilsonville Will become Contact Center 
positions after 12/31/20 

Work Share 100 Wilsonville  
Compliance Specialist 1 Tax  44 Salem LNI May be increased to 100 positions 

Compliance Specialist 2 Tax 10 Wilsonville  
Benefit Services 2 Wilsonville  

OED-020968
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Investigator 2 Benefit Payment Control 13 Wilsonville  
Investigator 3 Benefit Payment Control 5 Wilsonville  
Office Coordinator Contact Center 1 Wilsonville  

Office Specialist 1 
Tax 3 Salem  
Benefit Services 20 Salem  
Contact Center 2 Wilsonville  

Operations and Policy Analyst 2 UI OPS 10 Wilsonville  

Principal Executive/Manager B 

Tax 3 Salem  
Benefit Payment Control 2 Split 1 – Salem and 1 – Wilsonville  
Contact Center 14 Wilsonville  
Work Share 6 Wilsonville  
UI OPS – PUA 8 Wilsonville  

Principal Executive/Manager C 
Benefit Services 1 Salem Benefit Adjustment Manager 
Contact Center 1 Wilsonville Assistant Center Manager 
UI OPS - PUA 1 Wilsonville Assistant PUA Program Manager 

Principal Executive/Manager D UI OPS 1 Wilsonville  
Principal Executive/Manager E Contact Center 1 Wilsonville Contact Center Manager 

Public Service Representative 3 

Benefit Payment Control 3 Salem Recovery Intake 

Claims 20 Wilsonville 10 positions were included, and 10 
positions were added 

UI OPS - PUA 20 Wilsonville  
Revenue Agent 1 BPC 5 Salem  
Total Positions 740  
 
 
 

UI Hiring Surge Highest Priority by Classification 

Position Total Additional 
Positions Needed 

Positions Hired Since 
April 1, 2020 

Remaining Positions to 
be Hired 

Claims Specialist (BES) 465 278 187 
Adjudicator 74 8 66 
Compliance Specialist 1 44 12 32 
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Compliance Specialist 2  12 0 12 
Public Service Representative 3 43 40 3 
Office Specialist 1 and OC 26 11 15 
Principal Executive/Manager B 33 5 28 
Investigator 2 and 3 18 0 18 
Operations and Policy Analyst 2 10 0 10 
Administrative Specialist 2 5 3 2 
Principal Executive/Manager D 1 1 0 
Principal Executive/Manager E 1 0 1 
Principal Executive/Manager C 3 0 3 
Revenue Agent 1 5 0 5 
Total Positions 740 358 382 

 
 

Timelines for Open Recruitments Related to the UI Hiring Surge 

Position Post Date Next Start Date 
Claims Specialist 5/29/2020 6/15/2020, 6/22/2020, 6/29/2020 
Employment Adjudicator 5/27/2020 6/29/2020 
Compliance Specialist 1 5/1/2020 6/22/2020 
Compliance Specialist 2 6/8/2020 7/6/2020 
Principal Executive/Manager B 4/16/20 6/15/2020, 6/22/2020 
Investigator 2 and 3 6/3/20 6/29/2020 
Operations and Policy Analyst 2 6/3/20 6/29/2020 
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Unemployment Insurance Workload Forecast Summary 

September 2020 
 
PUA and PEUC will expire on 12/26/2020 however, many PEUC claimants could be eligible for 
EB. In addition, the forecast models High EB triggering “off” on 11/20/2020, Extended Benefits 
triggering “off” on 5/15/2021, and state Additional Benefits (AB) triggered “on” for 5/15/2021-
7/3/2021. The short-term and long-term impacts of the fires on Disaster Unemployment 
Assistance (DUA) and other programs are also modelled. The six weeks of retroactive LWA 
payments are expected to have a minor impact on Unemployment Insurance (UI) workload. 
 
Under the baseline scenario for the 2019-21 and 2021-23 biennia, UI initial claims are +5% 
compared to the Great Recession, weeks claimed are -7%, non-monetary determinations are     
-26%, lower authority appeals are -45%, and higher authority appeals are -54%. About half 
(29%) of the decrease in appeals is due to a change in how some appeals were classified 
starting in March 2018. The peak initial claims and weeks claimed in 2020Q1 are the highest on 
record, but non-monetary determinations and appeals are not expected to set new records due 
to the unique eligibility conditions during the pandemic and how appeals have been classified 
since March 2018.  
 
For the 2019-21 and 2021-23 biennia, the fires are estimated to cause an additional 35,000 
initial claims, 612,000 weeks claimed, and 12,000 non-monetary determinations. The short-
term impacts of the fires are 5,500 more initial claims for Regular UI and 1,200 initial 
applications for DUA. For DUA, this will result in 22,000 weeks claimed, 16,900 weeks 
compensated, 125 denied applications, and $6.2 million benefit paid.  
 
September Baseline Scenario 

Workload by Biennium 

Biennium  2019-21 2021-23 Total  

Compared 
to Great 

Recession 
INITIAL CLAIMS 1,819,440 998,320 2,817,760 +5% 
WEEKS CLAIMED 17,799,397 7,465,138 25,264,535 -7% 
NONMONETARY DET 229,311 236,409 465,720 -26% 
APPEALS, LOWER* 27,932 28,518 56,450 -45% 
APPEALS, HIGHER* 3,181 3,074 6,255 -54% 
*29% of the decrease in appeals is due to a change in how some appeals were classified 
starting in March 2018. 
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If the claimant answers ‘no’ to either question, an explanation is required. Depending on 
what that explanation is, there may actually be no issue.  
 
**Due to Covid-19, we may see cases where the claimant answers that they are not 
willing to seek and accept the same type of work. If they indicate a Covid-19 reason in 
the explanation field, change the issue code to N. No further action is needed. 
  
If they provide some other reason they are unwilling to seek and accept the same type 
of work, Exit out.   
 
We’ve now briefly covered all of the AAA standards for eligibility. Any situation which 
results in a claimant being unable to meet any of the able, available, and actively 
seeking work requirements of the laws and rules discussed is an issue.  
 
 
Other Issues arising at the Initial Claim filing 
 
In addition to AAA issues, adjudicators investigate a number of other non-separation 
issues that may appear at the time of the initial claim. These include: 
  Backdate requests 
  Job refusals 
  Deductible income (retirement pay) 
 
 
Backdate Requests 
 
Our administrative rule does not allow us to routinely backdate initial claims. However, 
a temporary exception is currently in place due to the high volume of claims filed 
because of Covid-19.   
If a claimant indicates they were unable to get through to us by phone to file the claim, 
or had technology issues when trying to file online, we are able to backdate to the week 
requested by the claimant, but no earlier than week 12/20. When filing online, as of 
week 14/20, the claimant has the option to backdate their claim one week.   
 
Deductible Income 
 
Both of the above issues are identified on the Eligibility Profile screen and will show in 
Red.   
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

 

1. Incomplete Application, contains Name, SSN, DOB, Address 

2. Blank or Incomplete Application, does not contain all of the following; Name, SSN, DOB, Address 

3. Incomplete Application, ONLY missing Eligibility Date 

4. Incomplete Application, ONLY missing Eligibility Reason 

5. Claimant potentially eligible for regular UI (RBY/ABY) same quarter as IMPACT DATE, but regular 
claim is not filed yet (this can include in Oregon, another state, or CWC) 

6. Claimant potentially eligible for regular UI (RBY/ABY/PEUC) same quarter as IMPACT DATE, but 
system shows non-valid for Oregon claim 

7. Claimant has questionable content in reviewing their PUA application (potential fraud or identity 
theft). 

8. Claimant has a VALID regular UI claim in the system that is paying (or a valid claim in another state 
paying or otherwise) 

9. Claimant has a VALID regular UI claim in the system that is not paying (in Oregon) 

10. Claimant is not eligible for regular UI (RBY/ABY/PEUC) and is being sent to tax for Missing Wages 
or Independent Contractor (for work performed in Oregon) 

11. Claimant potentially eligible for regular UI (RBY/ABY/PEUC) in a quarter after IMPACT DATE. 

12. Claimant has a complete application, including a COVID reason and date, with no regular UI 
eligibility (must have work history or a job that fell through tied to Oregon) 

13. Claimant has a complete application with Covid impact reason and date, but has no ties to the 
labor market from October 2018 to the present (no work or self-employment since 10/18 quarter or a 
job offer that was retracted due to Covid) 

14. Claimant has a complete application with ties to the Oregon labor market but there is no valid 
COVID reason. 

15. Claimant has a complete application but all work history or retracted job offer is outside of 
Oregon. 
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

 

1. Incomplete Application, contains Name, SSN, DOB, Address 

a) Call claimant to attempt to obtain information  
b) If you are unable to reach the claimant: 

a. EdWeb comment: Select INCOMPLETE-APP (must be capitalized and have dashes 
between words) 

b. Mainframe Comment in WAGE (also note what info was missing) 
i. ATTEMPTED TO CALL OUT TO OBTAIN MISSING INFO, VM FULL  

ii. ATTEMPTED TO CALL OUT TO OBTAIN MISSING INFO, NO VM 
iii. ATTEMPTED TO CALL OUT TO OBTAIN MISSING INFO, NON WORKING NUMBER 

c. Process the PUA claim as  VALID with an effective date of 02/02/2020 and include DLF 
36 from 06/20 – 99/99 
 

2. Blank or Incomplete Application, does not contain all of the following; 
Name, SSN, DOB, Address 

a) Call claimant to attempt to obtain information  
b) If you are unable to reach the claimant: 

a. EdWeb comment: Select INCOMPLETE-APP (must be capitalized and have dashes 
between words) 

b. If enough information exists Mainframe Comment in WAGE (note what info was 
missing) 

c. Reject the application in EdWeb 
 

3. Incomplete Application, ONLY missing Eligibility Date 

a) Call claimant to attempt to obtain information 
b) If you are unable to reach the claimant: 

a. EdWeb comment: Select MISSING-COVID-DATE (must be capitalized and have 
dashes between words) 

b. Mainframe Comment in WAGE:  
i. PROCESSED VALID PUA EFFECTIVE 06/20 WITH DLF 36. APPLICATION 

MISSING COVID ELIGIBLITY DATE. LEFT VM TO CALL OR SUBMIT NEW APP 
c) Process the PUA claim as VALID in EdWeb with an effective date of 02/02/2020 and include DLF 

36 from 06/20 – 99/99 
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

 
4. Incomplete Application, ONLY missing Eligibility Reason 

a) Call claimant to attempt to obtain information  
b) If you are unable to reach the claimant: 

a. EdWeb comment: Select MISSING-COVID-REASON (must be capitalized and have dashes 
between words) 

b. Mainframe Comment in WAGE: 
i.  PROCESSED VALID PUA EFFECTIVE 06/20 WITH DLF 36. APPLICATION MISSING 

COVID ELIGIBLITY REASON. LEFT VM TO CALL OR SUBMIT NEW APP 
c. Process the PUA claim as VALID in EdWeb with an effective date of 02/02/2020 and 

include DLF 36 from 06/20 – 99/99 
 

5. Claimant potentially eligible for regular UI (RBY/ABY) same quarter as 
IMPACT DATE, but regular claim is not filed yet (this can include in 
Oregon, another state, or CWC) 

a) EdWeb comment: Select REGULAR-ELIGIBILITY (must be capitalized and have dashes between 
words) 

b) Mainframe Comment in WAGE: 
a.  PROCESSED NONVALID PUA EFFECTIVE 06/20. CLMT HAS REGULAR UI ELIGIBILITY. (also 

note what state in which they may qualify if the wages are outside of Oregon) 
c) Process the PUA claim in EdWeb as NON-VALID PUA with an effective date of 02/02/2020 

 

6. Claimant potentially eligible for regular UI (RBY/ABY/PEUC) same quarter 
as IMPACT DATE, but system shows non-valid for Oregon claim 

a) EdWeb comment: Select REGULAR-ELIGIBILITY (must be capitalized and have dashes between 
words) 

b) Mainframe Comment in WAGE:  
a. PROCESSED NONVALID PUA EFFECTIVE 06/20. CLMT HAS REGULAR UI ELIGIBILITY. 

c) Process the PUA claim in EdWeb as NON-VALID PUA with an effective date of 02/02/2020 
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

 
7. Claimant has questionable content in reviewing their PUA application 

(potential fraud or identity theft).  

 This can include an out of state address with no obvious ties to Oregon work, lists a 
business that does not exist, has existing claims in multiple other states, has 
“employment” but has failed to respond to our Tax investigation for the missing 
wages, etc.  
 

a) EdWeb comment: Select REGULAR-ELIGIBILITY (must be capitalized and have dashes between 
words) 

b) Mainframe Comment in WAGE:  
a. PROCESSED NONVALID PUA EFFECTIVE 06/20. PUA APP IS QUESTIONABLE BECAUSE 

(INCLUDE NOTES ABOUT WHY YOU SUSPECT THE CLAIM MAY BE FRAUDULENT). IF CLMT 
CONTACTS US, WE WILL NEED THEM TO UPLOAD POE AND PROOF OF IDENTITY TO 
CONSIDER PUA. 

c) Process the PUA claim as NON-VALID in EdWeb with an effective date of 02/02/2020  
d) If you are sure this is likely ID theft (for example, multiple valid claims in different states), also 

email OED_UI_IDTHEFT@oregon.gov with the CID and description as to why you think the PUA 
claim may be ID theft. Do not send an email if the claim could be legitimate but simply needs 
more info from the claimant. 
 

8. Claimant has a VALID regular UI claim in the system that is paying (or a 
valid claim in another state paying or otherwise) 

a) EdWeb comment: Select REGULAR-ELIGIBILITY (must be capitalized and have dashes between 
words) 

b) Mainframe Comment in WAGE: 
a. If it’s an Oregon claim: PROCESSED NONVALID PUA EFFECTIVE 06/20. CLMT IS BEING 

PAID ON BYE XX/XX. 
b. If it’s an out of state claim: PROCESSED NONVALID PUA EFFECTIVE 06/20. CLMT has 

valid claim in STATE (use specific state) 
c) Process the PUA claim as NON-VALID in EdWeb with an effective date of 02/02/2020  
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

 

9. Claimant has a VALID regular UI claim in the system that is not paying (in 
Oregon) 

a) EdWeb comment: Select REGULAR-ELIGIBILITY (must be capitalized and have dashes between 
words) 

b) Mainframe Comment in WAGE: COVID IMPACT DATE DD/MM/YYYY 
c) Process the PUA claim as VALID in EdWeb with an effective date of 02/02/2020 and include DLF 

36 from 06/20 – 99/99 

 
10. Claimant is not eligible for regular UI (RBY/ABY/PEUC) and is being sent to 

tax for Missing Wages or Independent Contractor (for work performed in 
Oregon) 

a) EdWeb Comment: Select SENT-TO-TAX (must be capitalized and have dashes between words) 
b) Mainframe Comment in WAGE: 

a. PROCESSED VALID PUA EFFECTIVE 06/20. SET DLF 36. PENDING TAX REVIEW FOR 
INDEPENDENT CONTRACTOR.  

b. PROCESSED VALID PUA EFFECTIVE 06/20. SET DLF 36. PENDING TAX REVIEW FOR 
MISSING WAGES FROM (EMPLOYER NAME).  

c) Process the PUA claim as VALID in EdWeb with an effective date of 02/02/2020 and include DLF 
36 from 06/20 – 99/99 
 

11.  Claimant potentially eligible for regular UI (RBY/ABY/PEUC) in a quarter 
after IMPACT DATE. 

a) EdWeb Comment:  none needed 
b) Mainframe Comment in WAGE: 

a. PROCESSED VALID PUA EFFECTIVE [Impact Date]. SET DLF 30. CLAIMANT ELIGIBLE FOR 
RBY/ABY QUARTER [#].   

c) Process application in EdWeb  as VALID with the effective date of the claim based on the COVID 
IMPACT date. Include DLF 30 (POTENTIAL NEW CLAIM) effective the week of ABY/RBY/PEUC 
eligibility (From 14/20, 27/20, etc) 
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

 

12. Claimant has a complete application, including a COVID reason and date, 
with no regular UI eligibility (must have work history or a job that fell 
through tied to Oregon) 

d) EdWeb Comment:  none needed 
a) Mainframe Comment in WAGE 

a. PROCESSED VALID PUA EFFECTIVE [Impact Date]. CLAIMANT NOT ELIGIBLE FOR 
REGULAR UI. 

b) Process application in EdWeb as VALID with the effective date of the claim based on the COVID 
IMPACT date. 
 

13.  Claimant has a complete application with Covid impact reason and date, 
but has no ties to the labor market from October 2018 to the present (no 
work or self-employment since 10/18 quarter or a job offer that was 
retracted due to Covid)  

a) EdWeb Comment: none needed 
b) Mainframe Comment in WAGE:   

a. PUA APP KEYED AS NON-VALID DUE TO NO RECENT WORK HISTORY OR JOB OFFER THAT 
FELL THROUGH DUE TO COVID.  

c) Process the PUA claim as NON-VALID in EdWeb with an effective date of 02/02/2020  

 

14.  Claimant has a complete application with ties to the Oregon labor market 
but there is no valid COVID reason.   

a) EdWeb Comment: none needed 
b) Mainframe Comment in WAGE: 

a. PUA APP KEYED AS NON-VALID DUE TO NO COVID IMPACT REASON. 
d) Process the PUA claim as NON-VALID in EdWeb with an effective date of 02/02/2020  
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High Level PUA Application Processing: 
Guide for Google PUA Apps 

UI OPS 08/19/2020 

15. Claimant has a complete application but all work history or retracted job 
offer is outside of Oregon.  

a) EdWeb Comment: none needed 
b) Mainframe Comment in WAGE: 

a. PUA APP KEYED AS NON-VALID. NO WORK HISTORY IN OREGON OR TIES TO THE 
OREGON LABOR MARKET. 

c) Process the PUA claim as NON-VALID in EdWeb with an effective date of 02/02/2020  

 

 

Important Reminders: 

*If you are unsure how to process the PUA app you are working on, ask a resource for assistance 
or put it back into the workflow.  

*Be sure to check SIDI and then each state listed in IBIQ (aside from Oregon) for possible other 
wages/claims. 

*In any case that you need to clarify info provided, call the claimant before processing the claim. 
If they don’t answer, leave a message for them to call the PUA center 503-370-5400 and then 
process the claim appropriately.  Always note your call or call attempt in WAGE comments.  

*if the application you are processing is not a Google version, follow your training for manual 
mainframe  PUA processing and the Pilot process for PUA Apps guide. You will need to manually 
enter the data into mainframe and do next day follow up for any line flags needed. 

 

 

Standardized Voicemail: 

This is [Your Name] with the Oregon Employment Department, I am trying to reach [Applicant Name] 
regarding a Pandemic Unemployment Assistance claim. [Generalized specific information]. Please call us 
back as soon as possible at (503)370-5400 or (833)410-1004 or you can file a new application and upload 
it to our system through Secure Upload found in the Online Claims System. 
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WHEN DO I SEND THINGS TO TAX WORKFLOW: 

Reason Process 
Claimant has scored less than 3 on their Self 
Employment Calculator. 
 

Send to Tax as: INDEPENDENT CONTRACTOR  

Claimant has indicated GIG Economy such as 
UBER, LYFT, DOORDASH, GRUBHUB etc. 
 

Send to Tax as: INDEPENDENT CONTRACTOR 

Claimant listed a subject employer in Section B of 
their application and those wages are not found in 
Mainframe.  
 

Send to Tax as: Missing Wages  

 

PHONE NUMBERS YOU ARE LIKELY TO USE:  

REGULAR UI:    1-877-345-3484   

TIER 2 (REGULAR UI):   5551003 

LANGUAGE LINE:   1-800-535-7993         (Account: 6651, First/Last Name, Phone #, FO 081) 

HELP DESK (Internal IT Issues)  1-503-947-1633 

RELIACARD:    1-855-279-1270  Website: www.usbankreliacard.com  

 

 

Quick Steps To Keying a Restart:  

1. Press F19) Data Capture from ECLM 
2. Press F16) Reopen Claim 
3. Input First Effective Date (The Sunday of the week After the Break in Reporting/Excess Earnings) 
4. Press F16) File RO 
5. Turn on IVR by pressing F23) Claim Mod from ECLM and placing a Y next to the IVR field.  
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Last Revised: 7/7/20                                                                                                              UI Training & Resources for WSO Staff 
202 | P a g e  

School Employee Recess Periods 
 

Why do we have special rules for school employees?  
 

Educational institutions are largely reimbursable employers. They are not entitled to relief of charges and 
must reimburse the Employment Department Trust Fund for any benefits paid based on work performed at 
their institutions. ORS 657.167 and 657.221 conform to federal laws designed to protect educational 
institutions by restricting the payment of benefits based on educational wages. Under the provisions of the 
laws, employees may not receive benefits based on their employment with an educational institution during 
vacation periods or between academic years or terms, if the employees have reasonable assurance of work 
during the following term.     
 
 

Why do we adjudicate educational employees?  
 

Federal law prohibits the use of base period wages to establish monetary eligibility during break periods, if 
someone has performed services in certain capacities for educational employers. Educational employers 
include lower education (pre K-12) or higher education (college/ vocational) and education service districts 
(ESD). Therefore, if a claimant has base year wages from an educational employer, we must review their claim 
to see if they are eligible during a scheduled break time or recess.  
 
 

How are educational employees identified? 
 

When an initial claim is filed, the computer looks at the base year wages and, using coding contained in tax 
records, determines whether there are wages from an educational institution. When education wages are 
included in the claim’s base year, the SSNs will appear on a list. Currently, there is programming in place to set 
the line flags on these claims.  
Several Claims staff have been assigned to review the list of claimants and line flags and create files for 
adjudication. WSO staff do not need to request or make files for school employee issues. In addition, NO 
letters/questionnaires are being sent at this time. Adjudicators will work the files and make phone calls to 
each claimant.   
 
 

Line Flags 
 
 

A “C” flag (10-School Emp Quest) is set for the week prior to the starting week of the recess period. 
 
 

A “D” flag (09 – School Emp Recess) is set for the week(s) of the break or recess period. This flag holds 
payment until a decision is made regarding the claimant’s eligibility during the recess period. 
 
Important:  The only staff who should be modifying these flags are the adjudicators making the school 
employee decisions. It does not matter whether the claimant is no longer working for an educational 
institution, whether they worked f/t somewhere else, or what type of work they were performing, etc.  
 

OED-017818
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To: UI Staff  Date: August 20, 2020 
 
 
From: Lisa Schriever, Deputy Division Director for Operations and Policy 
 UI Operations and Program Support (UI OPS) 
 
Subject: School Employee Adjudication Pandemic Response 
 
The COVID-19 pandemic has led to uncertainty in both school budgets and how schools will instruct 
students. The population of school employees with reasonable assurance is likely far less than in prior 
school years. 
 
However, the Department of Labor (DOL) has not changed the requirement to follow normal fact-finding 
procedures. We must still determine if school employee wages can be used in the weekly benefit 
calculation for weeks of unemployment claimed during normal break periods between terms or periods. 
We are required to determine if the individual has either reasonable assurance or a contract to return to 
work in the same, or similar, capacity following the break period. 
 
Effective immediately, we have instituted a new methodology in how we will conduct normal fact-
finding for the large number of school employee claims awaiting a determination. Previously, the 
procedure was to contact the employer on each individual case. Now, we will send the employers a 
spreadsheet listing all of their employees who have filed a UI claim. We are asking the employer to 
provide individual facts based on questions included in the spreadsheet. We will continue to contact 
claimants individually on an as-needed basis. This will meet DOL guidelines for fact-finding. 
 
We are reviewing a targeted population of school employees for presumptive pay. However, this will be 
covered in a separate UI Memo. 
 
If you have any questions or need additional clarification please email OED_UIOPS_HELP@oregon.gov.  
 
WSO Impacts: Informational only. 
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Acting OED director testifies about
benefit delays – Portland, Oregon
 portland • September 1, 2020

Portland, Oregon 2020-09-01 20:14:53 –

PORTLAND, Ore. (KOIN) — Legislators held a hearing Tuesday morning to hold
the Oregon Employment Department accountable for delays in getting
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residents benefits, of which tens of thousands of Oregonians are still waiting.

Acting Director David Gerstenfeld testified before the Senate Committee on
Labor and Business to share what has worked and what has not, marking the
first of several days of testimony.

Oregon’s unemployment backlog clearing — slowly
Senators questioned Gerstenfeld on why they didn’t modernize the system
even though the department received more than $85 million to do just that in
2009, and pointed out audits in 2003, 2012 and 2015 that showed the need for
upgrades that were not done.

“There’s no accountability there. There’s just absolutely no accountability and
that’s one of the frustration points for all of us on this committee that when we
try to help these people get their claims, No. 1, that’s a problem, and No. 2,
explaining to them what happened it is almost an indefensible explanation,”
Sen. Mark Hass (D-District 14) said.

‘Irritating’ wait continues for OR unemployment benefits
Gerstenfeld said multiple changes in leadership impacted the department’s
ability to upgrade the system. OED is currently working on implementing the
additional $300 benefit.
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Once that’s completed, they’ll work on waiving the waiting week, followed by
implementing Senate Bill 1701, which allows people to make more each week
and still qualify for benefits. However, Gerstenfeld said that will not be in place
until December.

Oregonians who wish to weigh in can through the Oregon Legislature’s public
testimony portal.

Follow KOIN 6 for the latest news and weather
Source link
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Barely three weeks after a public announcement, Oregon has revoked its notice for the
selection of a vendor for a long-awaited upgraded computer system for the Employment
Department.

Acting Director David Gerstenfeld said Wednesday that a protest led by a competing vendor
compelled the Department of Administrative Services — the budget and management agency
for state government — to revoke the notice issued Aug. 22. The notice said the state would
enter into contract negotiations with FAST Enterprises of Centennial, Colorado, for
development of the system.

The notice was announced by the Employment Department Sept. 11.

Gerstenfeld could not say how long the required additional evaluation would take. Since the
Cover Oregon website asco in 2014, DAS and lawmakers have taken new steps to review the
selection of vendors and implementation of major computer projects by state agencies. That
process includes an evaluation by an independent source.

“There are limits on what I can share,” Gerstenfeld told reporters on a weekly conference call.
“Our main focus is making sure that we get the absolutely best solution for Oregonians and
that we have the right information for that.”

FAST Enterprises was the vendor for two major Oregon projects in the past decade.

One is the GenTax system for the Department of Revenue, which was rolled out between 2013
and 2017 to replace a system that dated back to the 1980s. The other was a new system for
Oregon Driver and Motor Vehicle (DMV) Services, which just completed its three-year rollout of
its Service Transformation Project this year. It enables DMV to comply with the requirements of
the federal Real ID Act of 2005 to make driver licenses more secure.

FAST Enterprises also has done work for Portland city government.

“Any project of this magnitude has risks, even when it’s not being done in the midst of a
pandemic,” Gerstenfeld said. But according to the third-party evaluator, he added, “We are on
an improving trend of how we are handling the project.”

At a Sept. 22 hearing of the Senate Labor and Business Committee, Gerstenfeld said he would
look into the problems FAST Enterprises encountered when it installed a new system in5 articles remaining Subscribe
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Michigan, where the system generated false ndings of fraud in 2017. He responded to a
question raised by Sen. Mark Hass, D-Beaverton.

Gerstenfeld held a di erent job within the agency before Gov. Kate Brown named him acting
director May 31, after she requested and received the resignation of Kay Erickson after a
mounting backlog of unprocessed bene t claims. She was the third director of the agency to be

red or retire under pressure since 2013. Computer software and security failures, some of
them attributable to the age of the agency’s system, played a role in the earlier departures.

Gerstenfeld was with the agency, but not its director, when Oregon received $85.6 million from
the federal government in 2009 for modernization of a mainframe computer system that goes
back to 1993. The system relies on a computer language that originated in 1959.

The money has not been spent.

Gerstenfeld said modernization will enable the agency sta  to automate many functions that
are done manually now.

“For the long-term ability to support Oregonians through future recessions and other unseen
disasters, we know that modernizing our systems and doing it in the best way possible is
critical,” he said Wednesday. “It is something that we recognize the importance and urgency of.
“We are moving forward as quickly as we can, but making sure that we are getting the best
solution so that we can provide bene ts to Oregonians as quickly and reliably, and in the way
they expect to receive bene ts in the future.”

MORE TO EXPLORE
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SUPPORT BUSINESS • PROMOTE EMPLOYMENT

Presumptive Pay and Benefits While You Wait (BWYW) FAQ

Q What is presumptive pay and BWYW?

Presumptive pay is benefits paid because we believe the customer will be eligible under one of the
current regular/extension programs or PUA. Benefits While You Wait (BWYW) is the name we are using
instead of presumptive pay to message to customers.

Q Where should I transfer customers calling about BWYW?

Please do not transfer any calls from customers asking about BWYW. Explain to the customer that we
are identifying eligible customers and we will contact them. Calling us will not speed up their approval or
make them eligible for BWYW.

Q What should I tell a customer who is not sure if we contacted them for BWYW?

If they have not already filled out a PUA application, please direct them to fill out a PUA application
using the Google webform on the OCS.

Q How can customers apply for BWYW?

Customers cannot apply for and do not need to apply for BWYW. We are identifying eligible customers
and contacting them.

Q Are BWYW payments regular UI or PUA benefits?

BWYW benefits are regular UI benefits.

Q Are BWYW benefits eligible for Federal Pandemic Unemployment Compensation (FPUC)?

Yes, BWYW benefits are regular UI benefits. The claimant will receive FPUC payments for all payable
weeks between week 14/20 and 30/20.

Q Why does the customer have to apply for PUA?

We are able to pay customers before completing the adjudication process because we believe they will
be eligible for PUA if we deny regular UI benefits. As a result, we need to know if the customer has a PUA
COVID-19 impact reason and date before we can pay them BWYW.

OED-015507
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Q Will BWYW cause overpayments?

There is a risk customers can be overpaid but we have designed the program to help reduce this risk. A
customer can opt-out of BWYW if they are concerned about overpayments. However, this will not move
them ahead in line for adjudication.

To limit the risk of overpayments, customers will receive their regular UI benefits if approved for BWYW.
If we deny regular UI, we will move their claim to PUA and recalculate their PUAWBA based only on
their 2019 wages (no matter what quarters were used for their regular UI claim); PUA WBA would never
be less than $205 but it could be more. Therefore, we could have overpaid a customer if their regular UI
WBA is higher than their recalculated PUA WBA.

Customers with an ABY claim filed in the first quarter of 2020 or an RBY claim filed in the second quarter
of 2020 only use 2019 earnings to calculate their WBA; these customers are not likely to be overpaid.

We are also limiting the type of issues that are eligible for BWYW. There are certain issues that make you
ineligible for regular UI and PUA, customers with these issues are not eligible for BWYW.

Q Why are we paying customers BWYW if it could potentially cause an overpayment?

We are paying BWYW due to the overwhelming number of claims identified as having potential issues
and the fact our Adjudication Unit is dealing with a workload unlike anything the Employment
Department has ever experienced. While we believe many customers have incorrectly indicated they
have a potential issue on their application or certifications, we still need to review their claim and make
a determination.

Q What should I do if I am processing a PUA application for a customer who is eligible for BWYW?

Follow the normal procedures for processing a PUA claim. You do not need to do anything different when
processing a PUA application for a customer who is potentially eligible for BWYW.

Q What should I do if I am adjudicating a customer who has been paid BWYW?

If you allow benefits, you do not need to do anything else.

If you deny benefits, we need to move the customer to the PUA program. Please select Informal Amend
and Overpayment when you formalize the decision. Then select Admin Caused for the type of
overpayment when issuing the decision and contact UI OPS at OED_UIOPS_HELP@oregon.gov with the
customer’s name, CID, and denial reason/date.

Q Do I need to keep track of the claims I adjudicated that received BWYW?

OED-015508
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No, we are flagging the BWYW paid claims. We have renamed/repurposed the CLF38 so we can keep
track of these claims for follow-up and future analysis. You do not need to inactivate this line flag after
completing the adjudication of the claim.
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U.S. Department of Labor 

October 13, 2020 

David Gerstenfeld 
Acting Director 
Oregon Employment Department 
875 Union St. NE 
Salem, OR 97311 

Dear Director Gerstenfeld: 

Employment and Training Administration 
200 Constitution Avenue, N.W. 
Washington, D.C. 20210 

As a follow~up to our calls with staff at the Oregon Employment Department (Oregon) on 
August 24, 2020 and October 5, 2020, as well as several email exchanges, the U.S. Department 
of Labor (Department) has reviewed and analyzed the impact of Oregon's "Benefits While You 
Wait" initiative on the Unemployment Insurance (UI) program. 

Oregon's operationalization of the Benefits While You Wait initiative creates substantial 
compliance issues with the requirements of Federal unemployment compensation (UC) law 
relating to the assessment of a claimant's eligibility for benefits prior to issuing payment. A 
detailed discussion follows. 

Summary of State Actions 

Through the Benefits While You Wait initiative, beginning in August, 2020, Oregon issues 
payments based upon presumptive eligibility under the regular UC program to some individuals 
who meet the following criteria: (1) have filed an initial claim for regular UC, as well as weekly 
claims; (2) whose initial claims are monetarily eligible; (3) who have completed a self
certification form for Pandemic Unemployment Assistance (PUA); and ( 4) whose regular UC 
claim has specific eligibility issues that are pending a determination, for which they have been 
waiting a certain period of time. 

This population includes both individuals filing new or additional claims for regular UC, as well 
as individuals who have already received an initial determination of eligibility and are in 
continued claims status.1 

Oregon is providing these presumptive payments under the regular UC program, as if the 
individual was eligible for benefits. If the week in question fell within the program dates for 
Federal Pandemic Unemployment Compensation (FPUC), the individual also received the 
additional $600 FPUC payment. 

1 Section VI. of Attachment to UIPL No. 1145 provides: "[A]n additional claim begins a new claim series [within a 
benefit year] and involves a new reason for unemployment ... It follows that payment of benefits cannot commence 
until a determination of entitlement is made after notice to the parties and opportunity to be heard." 
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If, upon resolution of the pending eligibility issue, the individual is found not eligible for regular 
UC, then such claims are moved from regular UC to PUA and an overpayment is established 
under the UC program, as appropriate. 

Oregon reports that the excepted issue types, which do not allow an individual to participate in 
the Benefits While You Wait initiative, include: 

o Incarceration 
o School Employees 
o Out of County 
o Deductible income 
o Out of Labor Market 
o Apprenticeship Training 

o Worker Identification (Alien 
Info Due, Alien Expiration 
Date) 

o Pension/Retirement Pay 
o Return to Work 
o Needs restart or reopen 

Additionally, Oregon reports that other issues related to the status of the claim would also 
preclude the individual from being selected for payment through the Benefits While You Wait 
initiative. 

Oregon reports that, as of October 5, 2020, 11,728 individuals were paid under the Benefits 
While You Wait initiative while in continued claim status and 5,999 individuals were paid while 
not in continued claim status. 

Requirements of Federal UC Law 

Section 303(a)(l) of the Social Security Act (SSA) requires, as a condition for a state to receive 
administrative grants for its UC program, that the state's law provide for "such methods of 
administration ... as are found by the Secretary of Labor to be reasonably calculated to insure 
full payment of unemployment compensation when due." This means that states must have 
"methods of administration'' to insure that eligible claimants are paid UC promptly when it is 
determined that they are eligible, and to insure that claimants who are not eligible are not paid 
UC. 

The Secretary's interpretation of the methods of administration standard from Section 303(a)(l), 
SSA, is set out at 20 C.F.R. 602.1 l(a) and requires that state law "provide for such methods of 
administration as will reasonably ensure the prompt and full payment of unemployment benefits 
to eligible claimants ... with the greatest accuracy feasible." Section 602.ll(c) of20 C.F.R. 
requires substantial compliance with Section 303(a), SSA. The Department interprets Section 
3 03 (a)( 1 ), SSA, to also require states to have methods of administration that protect against 
improper payments and fraud. 

The Department issued guidance in the form of Unemployment Insurance Program Letter (UIPL) 
Nos. 1145 and 04-01 providing additional description of the "payment when due" requirement of 
Section 303(a)(l), SSA.2 

2 UIPL No. 1145, Procedures for Implementation of the Java Decision, issued November 12, 1971, 
https://wdr .doleta. gov/directives/ attach/UIPL/UIPL04-01 al .pdf. 

2 
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• Payment must be issued when a determination of initial eligibility for regular UC already 
exists, and on which the presumption of continued eligibility can be based, as evidenced 
by the issuance of compensation or waiting week credit (UIPL No. 04-01, Section 
7). For additional claims, this means the issuance of compensation or waiting week 
credit after the additional claim is filed (UIPL No. 1145, Section VI of Attachment). 

• When the question of eligibility affects future weeks, presumptive payment must not be 
made until, but also no later than the end of, the week following the week in which such 
issue arises, regardless of the issue type (UIPL No. 04-01, Section 5). 

• When the question of eligibility affects only past weeks, presumptive pay must be issued 
immediately, regardless of the issue type (UIPL No. 04-01, Section 5). 

• The state must inform individuals who receive payments under such presumption that a 
pending eligibility issue may affect their entitlement to the payment(s) and may result in 
an overpayment that will require repayment of the amount overpaid (UIPL No. 04-01, 
Section 7). 

Eligibility for UC is determined on a weekly basis, and claimants are required to take certain 
actions to maintain that eligibility on a weekly basis. Methods of administration that reasonably 
ensure payments of unemployment benefits with the greatest accuracy feasible demands that 
issues be adjudicated and relevant information be examined. 

Next Steps 

By releasing payment on regular UC claims prior to an initial determination of eligibility, 
Oregon's actions present a substantial compliance issue under Federal law. The potential 
ramifications of being out of substantial compliance, if not addressed, include the loss of the 
state's administrative grant under Section 302(a), SSA. 

Department staff sent an email to the Oregon acting director on August 28, 2020, advising the 
agency to ensure that any and all such payments from this point forward are made only when the 
conditions of "payment when due," in accordance with UIPL No. 04-01, are satisfied. Oregon 
reports that as of October 5, 2020, it continues to issue payments under the Benefits While You 
Wait initiative, including payments to individuals who have not yet established initial eligibility. 

The Department's goal is to work with the state to address the issues to avoid substantial 
compliance proceedings. Oregon must perform the following actions to achieve substantial 
compliance: 

• Immediately cease issuing presumptive payments under the Benefits While You Wait 
initiative where such payment does not align with the ''payment when due" requirement, 
as detailed above. 

UIPL No. 04-01, Payment of Compensation and Timeliness of Determinations during a Continued Claim Series, 
issued October 27, 2000, httPs://wdr.doleta.gov/directives/corr doc.cfm?DOCN=l 746. 
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• Verify that any individuals found ineligible for regular UC and moved to a PUA claim 
have an appropriate self-certification form on file that aligns with guidance provided by 
the Department. 3 

We request that Oregon provide the following data points upon resolution of the matter: 

• The number of weeks and amounts paid under the Benefits While You Wait initiative; 
• The number of weeks and amounts paid later transferred to the PUA program; and 
• The amount of overpayments established, broken down by program type (e.g., regular 

UC, PUA, and FPUC). 

We appreciate Oregon's active communication throughout the process. The Department is 
committed to continuing to work with Oregon to resolve these issues and is available for 
technical assistance to support Oregon's efforts. We request a response to this letter within 7 
days after receipt confirming that such presumptive payments have ceased. 

Please contact Steve Malliaras, your Regional Office's UI chief, at ( 415) 625-7974 or by 
email at Malliaras.Steve@dol.gov with any questions regarding this letter. 

Sincerely, 

Gay M. Gilbert 
Administrator 
Office of Unemployment Insurance 

cc: Nick Lalpuis 
Region VI, Regional Administrator 
U.S. Department of Labor 

3 Refer to Questions 27 and 45 in Attachment I to UIPL No. 16-20, Change 1, Coronavirus Aid, Relief, and 
Economic Security (CARES) Act of 2020- Pandemic Unemployment Assistance (PUA) Program Reporting 
Instructions and Questions and Answers, issued April 27, 2020, 
https://wdr.doleta.gov/directives/corr doc.cfm?DOCN=5899. 
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~of Oregon 
~ployment Department 

To: 

From: 

Subject: 

UI Staff Date: September 22, 2020 

Lisa Schriever, Deputy Division Director for Operations and Policy 

UI Operations and Program Support (UI OPS) 

UI Memo - Presumptive Pay for Continued Claims 

The purpose of this memo is to provide information on presumptive pay for customers in continued 
claim status who are awaiting adjudication of an issue on their claim. Commonly known as, Benefits 
While You Wait - Continued Claims (BWYW CC). 

Customers with a regular UI claim, including extensions, in continued claim status have already received 
at least one compensable week of benefits . A compensable week is a week where the customer met all 
eligibility requirements and received waiting week credit, a week of benefits, an overpayment offset, or 
served a penalty week. The United States Department of Labor (DOL) provided guidance in 
Unemployment Insurance Program Letter (UIPL) 04-01 that payments must be issued when due. Oregon 
balances the directive and the need to ensure we are not paying benefits if a person may not be eligible. 

DOL provided additional guidance on this topic via UIPL 01-16 regarding the timeliness of decisions for 
customers in continued claim status. DOL determined a state should release payment if the decision to 
allow or deny benefits cannot be made timely. Customers must be advised presumptive pay could result 
in an overpayment. UI staff will identify overpayments and send them for resolution using the standard 
adjudication and claim processes. 

Release of benefit payments for customers who meet BWYW CC criteria have begun. Included with th is 
memo is a list of eligible and ineligible issues for BWYW CC. 

If you have any questions or need additional clarification please email OED UIOPS HELP@oregon.gov. 

WSO Program Impacts: Informational only. 
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- A job refusal issue is identified at the time of an AC or RO. Set the D line flag for the
first effective week of the AC/RO.

- A 220 is returned that tells us a job separation is not a LW as reported by the
claimant. Important: The D flag can be set only if the claimant has not received
payment or WW credit.

Stopping a claim when the claimant is in continued claim status

When a claimant is in continued claiming status, we are allowed to stop payment only
under certain circumstances. If we receive potentially disqualifying information from a
reliable source, we can set a D line flag starting with the week we receive the
information. The key here is that the information must lead us to believe it could
ultimately result in a denial of benefits. It does not have to be absolutely disqualifying, it
simply has to credibly raise a “red flag” that requires further investigation. Information
from a claimant is considered reliable. We consider the claimant to be a reliable source
when it related to an issue on their claim.

Occasionally we receive potentially disqualifying information from a questionable
source. Despite being unable to establish the source as “reliable” we will still follow up
on the issue by making a file, but we will not stop payment while the issue is being
reviewed.

If you are unsure whether to set a D or C line flag, ask your lead worker, supervisor, or
UI Tech.

System generated D line flags

D line flags set by the system from the TIC/IIC process will always start with the first
effective week of the claim and go through 99/99. Flags set manually by staff may be set
to start at any week and can go through 99/99, or may be ended with a specific week
depending on the individual scenario. Assign the flag to all potential weeks in jeopardy.

Example: Claimant calls and says he is leaving town today (Tues) and won’t be
back until the end of the following week. The line flag must be set for the two-week
period of time he is gone.

Example: Claimant calls to say she started school this week. The line flag must
be set starting this week and going through 99/99.

C line flags

Assign a C line flag when you identify a potential future issue. We use a C line flag
because the claimant’s circumstances could change by the time the future week is

OED-015337
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 Employment and Training Administration
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DIRECTIVE : UNEMPLOYMENT INSURANCE PROGRAM LETTER NO. 04-01
 
TO : ALL STATE EMPLOYMENT SECURITY AGENCIES
 
FROM : GRACE A. KILBANE

 Administrator
 Office of Workforce Security

 
SUBJECT : Payment of Compensation and Timeliness of Determinations during a Continued Claims

Series

1. Purpose. To remind States of the Department of Labor's (Department's) interpretation of the "payment
when due" requirement of Section 303(a)(1) of the Social Security Act (SSA), as applied during a
continued claim series, and to provide clarification concerning this interpretation.

2. References. Section 303(a)(1), SSA; California Department of Human Resources Development v. Java,
402 U.S. 121 (1971); Fusari v. Steinberg, 419 U.S. 379 (1975); Pennington v. Didrickson, 22 F.3d 1376
(7th Cir. 1994); 20 CFR Parts 602 and 640; Unemployment Insurance Program Letter (UIPL) No. 1145
(Procedures for Implementation of the Java Decision); UIPL No. 34-85 (Voluntary Waiver of Benefit
Rights by a Claimant Pending the Outcome of an Employer Initiated Appeal); ETA Handbook No. 365
(Unemployment Insurance Quality Appraisal (no longer in effect)); ET Handbook No. 301 (UI Performs:
Benefit Timeliness and Quality (BTQ): Nonmonetary Determinations Quality Review); ET Handbook No.
401 (Unemployment Insurance Reports).

3. Background. While conducting training for States on the new process for reviewing the quality of
nonmonetary determinations, the Department became aware that, during a continued claim series, some
States may not properly administer the requirements of Section 303(a)(1), SSA, concerning payment of
unemployment compensation (UC) "when due." The Department has three specific concerns.

First, some States may fail to pay benefits to claimants for weeks in which no eligibility issue exists when
a determination of eligibility for a previous week is pending.

Second, the Department has observed an inconsistency among States in the starting date used to
calculate timeliness of determinations during a continued claim series, a date that should be uniformly
applied.

Third, the Department has found that, during a continued laim series, some States improperly withhold
benefits from laimants when the State does not make a determination of continued eligibility in a timely
fashion.
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The Department is issuing this UIPL in order to address these concerns. It clarifies UIPL No. 1145, issued
in 1971 but still in effect, with respect to the date to be used for calculating timeliness of determinations
during a continued claim series, and clarifies when payment may not be withheld during a continued
claim series.

4. Section 303(a)(1), SSA -- "Full Payment .... When Due." Section 303(a)(1), SSA, requires States, as a
condition of receiving Federal UC administration grants, to provide in their laws for "[s]uch methods of
administration . . . as are found by the Secretary of Labor to be reasonably calculated to insure full
payment of unemployment compensation when due." In the 1971 decision, California Department of
Human Resources Development v. Java, the Supreme Court interpreted "when due" in Section 303(a)(1),
SSA, to mean "at the earliest stage of unemployment that such payments [are] administratively feasible
after giving both the worker and the employer an opportunity to be heard." Although the specific holding
in Java required the State to pay benefits to claimants initially determined eligible pending an employer
appeal, the Court's reasoning was broader, requiring promptness at all stages of the eligibility
determination and payment processes. See UIPL No. 1145, Attachment, page 1; Fusari v. Steinberg, 419
U.S. 379, 387-388 n.15 (1975); and Pennington v. Didrickson, 22 F.3d 1376, 1386 (7th Cir. 1994) (quoting
Jenkins v. Bowling, 691 F.2d 1225 (7th Cir. 1982)). The Department has issued regulations interpreting
the promptness requirement of Section 303(a)(1), SSA, to require payment of UC to eligible claimants,
and the making of determinations, "with the greatest promptness that is administratively feasible." 20
CFR 640.3(a). In addition, in the attachment to UIPL No. 1145, the Department interpreted the
promptness requirement of Section 303(a)(1), SSA, to require prompt determinations on individual
claims. See pages 8 & 14, UIPL No. 1145, Attachment.

As well as promptness, the Department has always interpreted "when due" in Section 303(a)(1), SSA, to
require accuracy in order to ensure that payments are not made when they are not due. See 20 CFR
602.11(a) and 602.21(c). Proper application of Section 303(a)(1) requires an appropriate balancing of the
dual concerns of promptness and accuracy in the "when due" provision.

5. The Need for Payment Without Delay to Claimants in Weeks for which They Are Eligible During a
Continued Claim Series. As stated, a fundamental aspect of payment "when due," for purposes of
Section 303(a)(1), SSA, is that UC is due to claimants who are eligible under State law. Eligibility for UC
is determined on a week-by-week basis. During a continued claim series, a claimant must certify as to
continuing eligibility for each week. If information provided by the claimant or others establishes eligibility,
the State agency manifests its determination of eligibility for that week by issuing compensation to the
claimant. When a question concerning continued eligibility for benefits for a given week arises, the State
agency conducts an investigation of the facts and makes a determination of eligibility or ineligibility. While
such a determination is pending, the State agency need not issue payment for the week in question until
it issues a determination regarding eligibility, provided the determination is timely. Sometimes the
question of eligibility affects future weeks. In such circumstances, not issuing payment for these later
weeks because of the earlier eligibility issue is acceptable until a timely determination is made.

When the question of eligibility does not affect later weeks, however, States must make payment for the
later weeks without delay. In other words, States may not withhold payment for later weeks in which no
eligibility issue exists consistent with Section 303(a)(1), SSA's requirement to pay benefits "when due."
The Department clearly expressed this requirement on page 19 of the Attachment to UIPL No. 1145,
stating "[w]hen the question [of eligibility] relates to eligibility or possible fraud for past weeks only,
benefits claimed for current weeks may not be suspended while an investigation is conducted [emphasis
added]." This requirement is still in force.

6. Timely Determinations in a Continued Claim Series. The attachment to UIPL No. 1145 interpreted the
"when due" provision in Section 303(a)(1), SSA, and Java, to require prompt resolution of eligibility issues
that arise during a continued claim series. That Attachment stated that such determinations would be
considered to be issued "on time" within the meaning of the "when due" requirement, as interpreted in
Java, if issued "no later than the end of the week following the week in which [an] issue arises [emphasis
added]." Thus, the date on which an issue "arises" is the critical date for calculating timeliness.

The term "arises" has historically been subject to different interpretations. Some States have interpreted
the "arises" date literally to mean the date a claimant engaged in potentially disqualifying behavior. Other
States have applied the interpretation found in ET Handbook No. 365, Quality Appraisal, in effect from
1992-1996, which says that determinations during a continued claim series are timely if "issued within 7
days from the end of the week in which the issue is detected" (in the case of intrastate claims) or the
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State "received notification" of the issue (in the case of interstate claims) (emphases added). This
approach interpreted the "issue arises" date in UIPL No. 1145 to mean the issue detection date. This
interpretation is followed in subsequent handbooks, including ET Handbook No. 401, the UI Reports
Handbook, and Handbook 301, the BTQ NonMonetary Determination Quality Review Handbook (see
pages V-9 and V-10). Handbook 401 defines the issue detection date as: "the earliest date that the
agency, including organizational units . . . , is in possession of information indicating the existence of a
nonmonetary issue" (see page V-3-5).

Although UIPL No. 1145, Attachment, used the term "arises," taken in context, that term means, as
reflected in later handbooks, the date an issue is detected by the State agency. Interpreting the "issue
arises" date in the more literal manner followed by some States (meaning the date of the potentially
disqualifying event) would necessarily preclude timely determinations in many cases. For example, if a
claimant refused a job in week one and has until Thursday or Friday of the following week to submit a
claim certification for week one, it may be impossible for the agency to gather facts and issue a decision
by Friday of week two. Requiring a determination to be made in that manner is not reasonable, nor is it
necessary under Section 303(a)(1), SSA. Consequently, States are to use the issue detection date as the
date from which to calculate timeliness for purposes of Federal requirements.

7. Balancing Timeliness and Accuracy: the Presumption of Continued Eligibility. Although Section
303(a)(1), SSA, requires timely determinations regarding eligibility for individual claimants, States may, in
some cases, be unable to issue a determination in a timely fashion. UIPL No. 1145 stated that before a
determination is made in a continued claim series "benefits will not be withheld" (emphasis added) (see
UIPL No. 1145, Attachment, page 19). Over the years, the Department has been asked about the
meaning of this statement, especially in relation to the requirement of Section 303(a)(1), SSA, that
payment not be made when it is not due.

With this UIPL, the Department clarifies this statement in UIPL No. 1145, Attachment, concerning
payment during a continued claim series. Prior to the date for timely determinations, a State is not
required to pay UC without a determination. However, when the date for a timely determination has
passed in a continued claim series, the State must either issue a determination of ineligibility for UC
(where the facts establish ineligibility) or else pay UC immediately. Payment would occur under a
presumption of continuing eligibility. The presumption means that the State has made an initial
determination of eligibility and, based on that initial determination and the absence of facts clearly
establishing current ineligibility, the State agency presumes the claimant's continued eligibility until it
makes a determination otherwise. The presumption is appropriate in a continued claim series because a
determination of initial eligibility exists on which the presumption can be based. The presumption may not
be applied on an initial claim. (1) The presumption appropriately balances the timeliness and accuracy
concerns of Section 303(a)(1), SSA.

The presumption of continued eligibility is an expedient for the State to facilitate timely payments and
may not be used as a substitute for the State completing its determination procedures. In order to avoid
failing to comply with Section 303(a)(1), SSA, by paying benefits when they are not due, a State using the
presumption must issue a determination as soon as administratively feasible after payment is made to
verify whether the presumption was correct. In arriving at such a determination the State must follow the
predetermination procedures set forth in UIPL No. 1145.

The Department is aware that making payments based on a presumption of continuing eligibility may
result in overpayments. For that reason, States must make timely determinations whenever possible. A
certain number of overpayments resulting from application of the presumption of continuing eligibility,
when the agency has been unable to issue a timely determination, are inevitable.

In order to notify individuals of their rights and obligations, a State must inform claimants who receive
payments under such a presumption that a pending eligibility issue may affect their entitlement and may
result in an overpayment. The State may also advise claimants that they may want to defer cashing the
unemployment check until their eligibility has been verified. This may help to deter losses to the State's
fund and enable the claimant to immediately repay any overpayment. This procedure is consistent with
Departmental guidance in UIPL No. 34-85, concerning the prohibition on voluntary waiver of benefit rights
by claimants, because a determination has not yet been made.

8. Action Required. Administrators are to provide this information to appropriate staff.
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9. Inquiries. Inquiries should be directed to the appropriate Regional Office.

10. Attachment. UIPL No. 1145.

 

 

 

1.  This does not imply, however, that Section 303(a)(1), SSA, sets no outside time limit on individual
determinations of initial claims.
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Presumptive Payment Robocall Script

Hello. This is the Oregon Employment Department.

Buen día. Habla el Departamento de Empleo de Oregon. Este mensaje se repetirá en español.

We are calling to let you know that you may be eligible for unemployment benefit payments 
while you are waiting for your regular unemployment insurance (UI) claim to be adjudicated.

Adjudication means we have to investigate your claim, which currently takes 12-16 weeks. But 
you could get payments in the meantime.

To get these benefits, apply for Pandemic Unemployment Assistance (PUA) and let us know 
two things in your application: 1) the COVID-19 reason you are out of work, and 2) the date you 
were first impacted by that reason. The best way to apply for Pandemic Unemployment 
Assistance is through our Online Claim System at employment.oregon.gov/ocs. That’s 
employment.oregon.gov slash O as in Online, C as in Claim, S as in System.

We will review your PUA application to see if you qualify. If you do, we will know you qualify for
at least one program, which means we can start paying you benefits. We are required to let you 
know that there is a chance this could result in overpayment that you would have to pay back. If 
you prefer to wait for benefits, no action is necessary.

To learn more, please visit unemployment.oregon.gov. That’s unemployment.oregon.gov.

Thank you. Goodbye.

Le llamamos para informarle que puede ser elegible para pagos de beneficios de desempleo 
mientras espera que se adjudique su reclamo de desempleo regular.

La adjudicación significa que tenemos que investigar su reclamo, que actualmente demora 
entre 12 y 16 semanas. Pero puede recibir pagos mientras tanto.

Para obtener estos beneficios, solicite la Asistencia de Desempleo por la Pandemia (PUA) y 
háganos saber dos cosas en su solicitud: 1) la razón del COVID-19 por la cual está sin trabajo y 
2) la fecha en que se vio afectado(a) por esa razón. La mejor manera de solicitar la Asistencia 
de Desempleo por la Pandemia es a través de nuestro sistema de reclamos en línea en 
employment.oregon.gov/ocs. Esto es, empleo.oregon.gov diagonal O, C, S.

Revisaremos su solicitud del PUA para ver si llena los requisitos. De ser así, sabremos que 
llena los requisitos para al menos un programa, lo que significa que podemos comenzar a 
pagarle los beneficios. Estamos obligados a hacerle saber que existe la posibilidad de que esto 
resulte en un pago en exceso que tendría que devolver. Si prefiere esperar los beneficios, no
es necesaria ninguna acción.

Para obtener más información, por favor visite unemployment.oregon.gov. Eso es 
unemployment.oregon.gov.

Gracias. Adiós.

OED-004569
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Adjudication 

When we become aware of issues that call into question whether someone can receive benefits, we 

are legally required to look into it. While many issues can be resolved with quick follow up 

questions, many times it requires a more thorough review through an adjudication process. Some 

common issues that require adjudication: 

1. If somebody quits their job, determining if the circumstances disqualify them from getting 

benefits 

2. If somebody is fired, finding out if the circumstances disqualify them from getting benefits 

3. If somebody does not accept work that is offered to them, finding out if the circumstances 

disqualify them from getting benefits 

4. For people who work for educational institutions, every break between school years or 

terms, we must adjudicate whether they are likely to be doing the same type of work after 

the break as they did before to determine if they can receive benefits during the break 

5. If somebody is not available for work 

EXHIBIT 
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https://unemployment.oregon.gov/mh/workers/adjudication 
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The Department's temporary rules, adopted early in the pandemic, have greatly reduced the number 

of issues that have to be adjudicated. Even with this, the huge number of people seeking benefits 

means we are facing a record number of issues needing to be adjudicated. 

Unfortunately, this means that if we identify an issue today that needs to be adjudicated, it is likely 

to take 12 -14 weeks to complete the adjudication. We know this is not acceptable and here is what 

we are doing: 

1. We have already hired more adjudicators. Before the pandemic, we had about 80 

adjudicators; we now have over 130 and are aggressively hiring with a target of getting over 

300. 

2. We have created new, focused and condensed training, reducing the normal training time 

from 1 S weeks to 4 - part of this is by having adjudicators specialize on particular issues so 

they can learn those completely and much more quickly start resolving issues. 

3. Adjudicators continue to work overtime, knowing how many people are depending on them 

4. We changed how work is assigned so we can better ensure avoid inadvertent delays and to 

ensure people are resolving cases as quickly as possible 

S. We are analyzing the data as we learn what issues are causing the most problems, and how 

we can more efficiently address them. We are also aggressively exploring whether we can 

make other process changes that may allow us to get benefits to people more quickly 

() 

87~:i Union Si. l\J 

Salen1, OR 97311 
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From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Scott Carla A <carla.a.scott@doj.state.or.us > 
Friday, October 16, 2020 6:41 PM 

DEPONENT NAME: 

. Lru:th 

EXHIBIT 

Beth Englander; Kelsey Heilman; Emily Teplin Fox; Julie Samples; Steve Walters 
Potter Sheila H; Jeffrey Rebecca; Kidd Justin; Chin Elleanor; Mohamed Marian 
RE: Flores de Vega et al v. OED: Document Production & Declaration Status 
OED Declaration.pdf 

Attached is OED's declaration answering the questions we agreed to respond to in writing to the best of OED's present 
ability. Please note that OED was unable to pull "finalized" numbers as you refer to them in your questions that are 
answered in paragraphs b, c, and f. Agency personnel would need about 40 more hours to do the cross-comparison 
needed for the data to fit your definition of "finalized ." What OED has included are claims that were processed or 
rejected . "Processed claims" includes claims that were rejected, den ied, or paid (including cla ims that were paid through 
our Benefits While You Wait initiative) . Additionally, you will see some language about missing Work Share and Disaster 
Unemployment Assistance claim information. The reason for this is OED would need to manually count these 
applications since they come through as paper or PDF fillable forms. 

OED reserves the right to supplement the information provided in this declaration. 

And, yes, there will be someone at DOJ's office in Salem on Monday to receive hard copies of exhibits. Please also 
deliver a hard copy set to my office in Portland at the address in my signature line below (just in case Justin needs more 
time to recover from his surgery). Justin works out of the Salem office and I work out of the Portland office. 

You have now received the full production we agreed to produce by October 16, which was made possible by herculean 
efforts of OED personnel and DOJ paralegals. There is no basis to hold the deposition open. 

Have a good weekend . 

Best regards, 

Carla 

Carla Scott 
Oregon Department of Justice 
971.673.1915 

From: Beth Englander <BEnglander@oregonlawcenter.org> 
Sent: Friday, October 16, 2020 4:54 PM 
To: Scott Carla A <carla.a.scott@doj .state.or.us>; Kelsey Heilman <kheilman@oregonlawcenter.org>; Emily Te pl in Fox 
<efox@oregonlawcenter.org>; Julie Samples <jsamples@oregonlawcenter.org>; Steve Walters 
<swalters@oregonlawcenter.org> 
Cc: Potter Sheila H <sheila .potter@doj .state.or.us>; Jeffrey Rebecca <Rebecca .Jeffrey@doj.state.or.us>; Kidd Justin 
<Justin.Kidd@doj .state.or.us>; Chin Elleanor <Elleanor.Chin@doj.state.or.us>; Beth Englander 
<BEnglander@oregonlawcenter.org> 
Subject: RE: Flores de Vega et al v. OED: Document Production & Declaration Status 

"'CAlJTION EXTERNAL EMAIL~ This email orlgine1ted from outside of OOJ. Treat e1ttachments and Un ks \Vith cautio11. "'CAUTION 
EXTERNAL EMAiL ii< . . 

~~~~~~~~~~~~~--~~~~~~~~~--~~~~~ 
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  IN THE CIRCUIT COURT OF THE STATE OF OREGON

          FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, HTOO   )

LER PAW, HEATHER FRANKLIN, VICKI  )

PETROTTA, WARREN CHAN, BRENDA     )

COOK, LISA EXTEROVICH, KINNARI    )

SHAH, ABDELKADIR ABDELKADIR       )

MOKRANI, DIANA OROPEZA, DAVID     )

KNELL, BRITTNEY CIANI, STACEY     )

QUINTERO, KATHY SELVAGGIO,        )

TRACY SOLORZANO, TERRY            )

PATTERSON, and ERIN LACERRA, on   )

behalf of themselves and all      )

others similarly situated,        )

              Petitioners,        )

   v.                             )  No. 20CV23377

OREGON EMPLOYMENT DEPARTMENT      )

and DAVID GERSTENFELD,            )

              Respondents.        )

       ZOOM VIDEO-RECORDED DEPOSITION OF

           FLORENTINA FLORES DE VEGA

       Taken on Behalf of the Respondents

           Wednesday, August 19, 2020

                    *  *  *

Englander Decl Exhibit 29



Flores De Vega, Florentina August 19, 2020
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Beovich Walter & Friend

Page 2

1      BE IT REMEMBERED That the Zoom video-recorded
2 deposition of FLORENTINA FLORES DE VEGA was taken
3 before Heather Ashton, Certified Shorthand Reporter
4 and Registered Professional Reporter, on Wednesday,
5 August 19, 2020, commencing at the hour of 12:29
6 p.m., the  proceedings being reported remotely and
7 all participants present in their respective offices
8 in Oregon.
9                   APPEARANCES

10 OREGON LAW CENTER
     By Ms. Beth Englander

11      522 SW 5th Avenue, Suite 812
     Portland, Oregon 97204

12      (503) 473-8311
     jsamples@oregonlawcenter.org

13      benglander@oregonlawcenter.org
         and

14 OREGON LAW CENTER
     By Ms. Julie R. Samples

15      138 NE 3rd Street, Suite 203
     Gresham, Oregon 97030

16      jsamples@oregonlawcenter.org
     Appearing on behalf of the Petitioners

17
OREGON DEPARTMENT OF JUSTICE

18      By Ms. Shaunee Morgan
     By Ms. Carla Scott

19      1162 Court Street NE
     Salem, Oregon 97301

20      (971) 673-1886
     carla.a.scott@doj.state.or.us

21      shaunee.morgan@doj.state.or.us
     Appearing on behalf of the Respondents

22
23 Also Present:  Mick Irwin, Videographer, Valentin

Sanchez, and Rigoberto Lopez, Court certified
24 Mixteco interpreter
25
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1      home and take care of the kids.

2 Q    Okay.  So looking back at this document here, just

3      looking at the same page you're on, page 2, it says

4      here that you went to that same Woodburn office in

5      March of 2020; is that correct?

6 A    Yes, I went.

7 Q    Okay.  And why did you go to the office that day?

8 A    I went to go open unemployment.

9 Q    Okay.  And what happened when you went to that

10      office?

11 A    It was closed.

12 Q    Okay.  And then what did you do after realizing it

13      was closed?

14 A    There was a woman inside, and then she pointed out

15      on the window that there was a number for her (sic)

16      to call.

17 Q    And the number that you were to call would be to

18      apply for unemployment insurance?

19 A    I couldn't speak to her.  All she said was to just

20      call the number that was, like, on the window.

21 Q    And what language did she say that to you in?

22 A    I couldn't really understand the language she was

23      talking in.  She was on the inside and I was on the

24      outside, and she was just pointing out to the

25      number.

Okay. So looking back at this document here, just

3 looking at the same page you're on, page 2, it says

4 here that you went to that same Woodburn office in

5 March of 2020; is that correct?

6 A Yes, I went.

7 Q Okay. And why did you go to the office that day?

8 A I went to go open unemployment.

9 Q Okay. And what happened when you went to that

10 office?

11 A It was closed.

12 Q Okay. And then what did you do after realizing it

13 was closed?

14 There was a woman inside, and then she pointed out

15 on the window that there was a number for her (sic)

16 to call.

17 Q And the number that you were to call would be to

18 apply for unemployment insurance?

19 A I couldn't speak to her. All she said was to just

20 call the number that was, like, on the window.

21 Q And what language did she say that to you in?

22 A I couldn't really understand the language she was

23 talking in. She was on the inside and I was on the

outside, and she was just pointing out to the

25 number.
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1 Q    Okay.  And what did you do after that?

2 A    I came home and then I tried dialing the number, but

3      I couldn't, I couldn't do it.

4 Q    And why couldn't you do it?

5 A    There was no one on the other end of the line.  It

6      was just all machine.

7 Q    Okay.  And so you call that day, and did you try to

8      call back again at a later time?

9 A    I called, I called, and there was no one that was

10      answering me.

11 Q    Okay.  And do you remember over how many days you

12      called that number?

13 A    I called about three times, from what I remember.

14 Q    Is that three times over multiple days?

15 A    Like, how many days do you mean exactly?  Like each

16      day individually or throughout, like, the day?

17 Q    Oh, I just meant -- you say you called about three

18      times.  I'm asking if it was three times in one day

19      or three times over multiple days?

20 A    It was just one time per day.

21 Q    For the three times?

22 A    It wasn't consecutive days.  It was more just like

23      three times within three days, spread out.

24 Q    Okay.  In that document that we're still looking at

25      it says that you were given a different number to

Okay. And what did you do after that?

2 A I came home and then I tried dialing the number, but

3 I couldn't, I couldn't do it.

4 Q And why couldn't you do it?

5 A There was no one on the other end of the line. It

6 was just all machine.

7 Q Okay. And so you call that day, and did you try to

8 call back again at a later time?

9 A I called, I called, and there was no one that was

10 answering me.

11

I called about three times, from what I remember.

14 Q Is that three times over multiple days?

15 A Like, how many days do you mean exactly? Like each

16 day individually or throughout, like, the day?

17 Q Oh, I just meant -- you say you called about three

18 times. I'm asking if it was three times in one day

19 or three times over multiple days?

20 A It was just one time per day.

21 Q For the three times?

22 A It wasn't consecutive days. It was more just like

23 three times within three days, spread out.

Okay. And do you remember over how many days you

12 called that number?

13 A I called about three times,
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1                   C E R T I F I C A T E

2           I, Heather Ashton, an Oregon Shorthand Reporter

3      and a Washington Certified Court Reporter, hereby

4      certify that the deposition of said witness was

5      taken via Zoom video conference at the time and

6      place set forth in the caption hereof; that the

7      witness was duly sworn under oath; that at said time

8      and place I reported in stenotype all testimony

9      adduced and other oral proceedings had in the

10      foregoing matter; that thereafter my notes were

11      transcribed through computer-aided transcription,

12      under my direction; and that the foregoing pages

13      constitute a full, true, and accurate record of all

14      such testimony adduced and oral proceedings had, and

15      of the whole thereof.

16           Witness my hand at Portland, Oregon, this 26th

17      day of August 2020.

18

19

20                          ___________________________

21                          Heather Ashton

                         RPR Certificate No. 801810

22                          Oregon CSR No. 92-0246

                         Expires 3/31/2023

23                          Washington CRR No. 2929

                         Expires 2/7/2022

24

25
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    IN THE CIRCUIT COURT OF THE STATE OF OREGON

            FOR THE COUNTY OF MULTNOMAH

  FLORENTINA FLORES DE VEGA, HTOO   )

  LER PAW, HEATHER FRANKLIN, VICKI  )

  PETROTTA, WARREN CHAN, BRENDA     )

  COOK, LISA EXTEROVICH, KINNARI    )

  SHAH, ABDELKADIR ABDELKADIR       )

  MOKRANI, DIANA OROPEZA, DAVID     )

  KNELL, BRITTNEY CIANI, STACEY     )

  QUINTERO, KATHY SELVAGGIO,        )

  TRACY SOLORZANO, TERRY            )

  PATTERSON, and ERIN LACERRA, on   )

  behalf of themselves and all      )

  others similarly situated,        )

                Petitioners,        )

     v.                             )  No. 20CV23377

  OREGON EMPLOYMENT DEPARTMENT      )

  and DAVID GERSTENFELD,            )

                Respondents.        )

ZOOM VIDEO-RECORDED DEPOSITION OF KATHLEEN SELVAGGIO

         Taken on Behalf of the Respondents

             Thursday, August 20, 2020

                      *  *  *
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1        BE IT REMEMBERED That the Zoom video-recorded
2   deposition of KATHLEEN SELVAGGIO was taken before
3   Heather Ashton, Certified Shorthand Reporter and
4   Registered Professional Reporter, on Thursday,
5   August 20, 2020, commencing at the hour of
6   8:00 a.m., the proceedings being reported remotely
7   and all participants present in their respective
8   offices in Oregon.
9                     *    *    *
10                     APPEARANCES
11   OREGON LAW CENTER

       By Ms. Emily Teplin Fox
12        By Ms. Kelsey Heilman

       522 SW 5th Avenue, Suite 812
13        Portland, Oregon 97204

       (503) 473-8311
14        efox@oregonlawcenter.org

       kheilman@oregonlawcenter.org
15        Appearing on behalf of the Petitioners
16

  OREGON DEPARTMENT OF JUSTICE
17        By Ms. Shaunee Morgan

       By Ms. Carla Scott
18        1162 Court Street NE

       Salem, Oregon 97301
19        (971) 673-1886

       shaunee.morgan@doj.state.or.us
20        carla.a.scott@doj.state.or.us

       Appearing on behalf of the Respondents
21
22   Also Present:  Mick Irwin, Videographer
23
24
25
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1      insurance, I thought, in May of 2019 through the end

2      of July 2019 when I got a short-term contract.  And

3      then I stopped getting unemployment insurance.  And

4      then when my last assignment ended I was actually

5      planning to start something in April and it didn't

6      come through.  So I sought to renew or reopen my

7      unexpired claim.  And I started doing that in early

8      April of this year.

9 Q    And how did you go about trying to renew the 2019

10      claim?

11 A    I went online, and I did this several times.  I went

12      online and I tried to file, you know, an

13      unemployment claim, and it -- it -- each time it

14      gave me a message saying you can't proceed further

15      with an online application; you must call.

16          And so I called many, many, many times, hundreds

17      of times in April, and then subsequently May as

18      well.  And I never got through.

19 Q    Okay.  Can I have you look at one of the documents

20      that we sent over.  It will be marked Exhibit 1,

21      Selvaggio Exhibit 1 in the bottom right.

22 A    Yes.  The bottom right first page or --

23 Q    Yes.  The bottom right would say Selvaggio

24      Exhibit 1, page 1 of 4.

25 A    Yes.
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1      whether anything has changed since I signed this

2      declaration and is no longer true.

3 Q    Okay.

4 A    I had been getting free food boxes through a local

5      church, and now that I've started getting modest

6      income through being a census worker and I received

7      my unemployment benefits, I have stopped doing that.

8      So I am no longer receiving those food boxes.

9          MS. MORGAN:  Okay.  Thank you for that.  No

10      further questions for me.

11          MS. FOX:  And nothing from us.  Thank you.

12          THE VIDEOGRAPHER:  The time is 9:43, and we are

13      off the record.

14          (THE DEPOSITION CONCLUDED AT 9:43 A.M.)

15                        *    *    *

16

17

18

19

20

21

22

23

24

25
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1                   C E R T I F I C A T E

2           I, Heather Ashton, an Oregon Shorthand Reporter

3      and a Washington Certified Court Reporter, hereby

4      certify that the deposition of said witness was

5      taken via Zoom video conference at the time and

6      place set forth in the caption hereof; that the

7      witness was duly sworn under oath; that at said time

8      and place I reported in stenotype all testimony

9      adduced and other oral proceedings had in the

10      foregoing matter; that thereafter my notes were

11      transcribed through computer-aided transcription,

12      under my direction; and that the foregoing pages

13      constitute a full, true, and accurate record of all

14      such testimony adduced and oral proceedings had, and

15      of the whole thereof.

16           Witness my hand at Portland, Oregon, this 31st

17      day of August 2020.

18

19

20                          ___________________________

21                          Heather Ashton

                         RPR Certificate No. 801810

22                          Oregon CSR No. 92-0246

                         Expires 3/31/2023

23                          Washington CRR No. 2929

                         Expires 2/7/2022

24

25
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        IN THE CIRCUIT COURT OF THE STATE OF OREGON
               FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA,    )
HTOO LER PAW, HEATHER         )
FRANKLIN, VICKI PETROTTA,     )
WARREN CHAN, BRENDA COOK, LISA)
EXTEROVICH, KINNARI SHAH,     )
ABDELKADIR ABDELKADIR MOKRANI,)
DIANA OROPEZA, DAVID KNELL,   )
BRITTNEY CIANI, STACEY        )
QUINTERO, KATHY SELVAGGIO,    )
TRACY SOLORZANO, TERRY        )
PATTERSON, and ERIN LACERRA,  )
on behalf of themselves and   )
all others similarly situated,)
                              )
             Petitioners,     )
                              )
     vs.                      )  Case No. 20CV23377
                              )
OREGON EMPLOYMENT DEPARTMENT  )
and DAVID GERSTENFELD,        )
                              )
             Respondents.     )

    VIDEOTAPED VIDEOCONFERENCE DEPOSITION OF DAVID KNELL
             Taken on behalf of the Respondents
                  Monday, August 24, 2020
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1              BE IT REMEMBERED that the deposition of DAVID
2 KNELL was taken before MARK D. KRSKA, CSR, on Monday,
3 August 24, 2020, commencing at the hour of 1:40 p.m., via
4 Zoom, in the City of Depoe Bay, State of Oregon:
5
6                          -:-
7
8                      APPEARANCES:
9

OREGON LAW CENTER
10 Attorneys at Law

By Julie R. Samples
11 138 NE 3rd Street, Suite 203

Gresham, OR  97030
12 jsamples@oregonlawcenter.org

Appearing on behalf of the Petitioners
13

OREGON DEPARTMENT OF JUSTICE
14 Attorneys at Law

By Sadie Forzley and Shaunee Morgan, via Zoom
15 1162 Court Street NE

Salem, OR  97301
16 sadie.forzley@doj.state.or.us

shaunee.morgan@doj.state.or.us
17 Appearing on behalf of the Respondents
18

Also Present:  Bryce Brown, via Zoom
19                Emily Walter, videographer, via Zoom
20
21
22
23
24
25
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1 hadn't told us that this was happening.

2              But they fired the previous innkeepers, and

3 then the previous innkeepers refused to leave, which was a

4 whole interesting thing.

5              And by the time August rolled around, we were

6 kind of done.  That was it.  And they got -- they got their

7 full-time innkeepers and we -- we came back out here to the

8 coast.

9         Q.   Okay.

10         A.   And so --

11         Q.   So is it fair to describe the reason for that

12 job ending as a layoff?

13         A.   No, no, no, this was -- what is a layoff?

14 Well, the work was done.  We had done all the marketing

15 work and that was pretty much it, so yeah.

16              It was kind of the contract was -- was up.

17 And it had changed in scope a bit.  But yeah, the work was

18 done.

19         Q.   And then do you have any other sources of

20 income currently?

21         A.   Not currently, no.  We've been putting a lot

22 of things on -- on credit cards.  We've got some loans.  I

23 got a business loan.  We had some personal loans.  And --

24 yeah, but no other actual paying work, no.

25         Q.   And you -- you do get small -- like small

Q. And then do you have any other sources of

20 income currently?

21 A. Not currently, no. We've been putting a lot

22 of things on -- on credit cards. We've got some loans. I

23 got a business loan. We had some personal loans. And --

24 yeah, but no other actual paying work, no.

25
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1 monthly residual payments, correct?

2         A.   They're not monthly, they are sporadic at

3 best.  The residual checks are based on films that I've

4 worked on.  Some of them all the way back to the '70s.

5 Those checks get smaller and smaller all the time.  And

6 they've been kind of averaging -- I think last year there

7 was a total of maybe $2,500 there.

8              Some acting jobs, like I did a feature film in

9 September, but, yeah, those residual checks are just things

10 that show up every once in a while and get -- yeah.

11         Q.   All right.  So it's fair to say that you're no

12 longer employed because of the COVID-19 --

13         A.   That's --

14         Q.   -- had on tourism?

15         A.   -- very fair to say.  Absolutely, yeah.

16         Q.   Could you assign a date to sort of when things

17 came to a halt for you?

18         A.   The last check I received was on March 10th.

19         Q.   Did you seek unemployment benefits?

20         A.   I did.

21         Q.   What type of benefits did you apply for?

22         A.   I had -- I applied because I had heard about

23 the PUA.  That had just passed sometime in the middle of

24 March.  And that is what led me towards -- towards doing

25 that.

21 Q. What type of benefits did you apply for?

22 A. I had -- I applied because I had heard about

23 the PUA. That had just passed sometime in the middle of

24 March. And that is what led me towards -- towards doing

25 that.
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1              I don't think I would have even applied for --

2 I wouldn't have bothered applying for just straight UI

3 benefits because they -- I know how that is based, it's

4 based on having a total amount -- it's based entirely on

5 wages.  And I knew I had some wages in Michigan, I think it

6 was a total of about $5,000, plus about $2,000 in -- but it

7 wouldn't have been very much, if I -- if I even qualified.

8              And, generally, as a mostly self-employed

9 person, I -- it's just not even worth bothering, because

10 that question itself is usually kind of a -- an automatic

11 dismissal.

12              But having said that, I knew that the rules,

13 thanks to the PUA aspect of it were different, and that

14 they were going to be available for people who were

15 self-employed and gig workers, which I certainly am.

16              I saw nothing on the website that even talked

17 about it for a time.  And I'm not sure how -- where I

18 heard, but I knew that they were going to be coming through

19 the -- through the UI channel.

20              So when -- so I don't know why March 28th was

21 the first -- was the day that I applied, but I think that

22 may have been the date that I heard that that's how it was

23 going to be done.  So on March 28th I applied for UI

24 benefits.

25              And when it asked the self-employment

I don't think I would have even applied for --

2 I wouldn't have bothered applying for just straight UI

3 benefits because they -- I know how that is based, it's

4 based on having a total amount -- it's based entirely on

5 wages. And I knew I had some wages in Michigan, I think it

6 was a total of about $5,000, plus about $2,000 in -- but it

7 wouldn't have been very much, if I -- if I even qualified.

8 And, generally, as a mostly self-employed

9 person, I -- it's just not even worth bothering, because

10 that question itself is usually kind of a -- an automatic

11 dismissal.

12 But having said that, I knew that the rules,

13 thanks to the PUA aspect of it were different, and that

14 they were going to be available for people who were

15 self-employed and gig workers, which I certainly am.

16 I saw nothing on the website that even talked

17 about it for a time. And I'm not sure how -- where I

18 heard, but I knew that they were going to be coming through

19 the -- through the UI channel.

20 So when -- so I don't know why March 28th was

21 the first -- was the day that I applied, but I think that

22 may have been the date that I heard that that's how it was

23 going to be done. So on March 28th I applied for UI

24 benefits.

25 And when it asked the self-employment
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1 question, I put that in, I answered all those questions as

2 honestly as I -- as I could.

3              Although some of the questions in there seemed

4 to me to be -- like they should have been essay questions,

5 and they were just binary questions, they were just yes-no

6 questions, whereas the answer to some of the questions

7 might have been yes with a caveat, or no with a caveat, but

8 there was no place for the caveat.

9              So -- so that's when I did that, was on March

10 28th.

11              And when I -- when the PUA application itself

12 actually became available, which I believe was on April

13 28th, or thereabouts, I applied for that, because I had

14 not, I believe, heard anything back regarding my claim

15 prior to that.

16         Q.   Just to summarize --

17         A.   Yeah.

18         Q.   -- you did -- you did your UI application

19 March 28th, and then you did your PUA application on April

20 28th?

21         A.   Correct.

22         Q.   Okay.  And for UI you did an online

23 application, correct?

24         A.   I did the regular online application, yes.

25         Q.   Okay.  Were there any problems with the UI

question, I put that in, I answered all those questions as

2 honestly as I -- as I could.

3 Although some of the questions in there seemed

4 to me to be -- like they should have been essay questions,

5 and they were just binary questions, they were just yes-no

6 questions, whereas the answer to some of the questions

7 might have been yes with a caveat, or no with a caveat, but

8 there was no place for the caveat.

9 So -- so that's when I did that, was on March

10 28th.

11 And when I -- when the PUA application itself

12 actually became available, which I believe was on April

13 28th, or thereabouts, I applied for that, because I had

14 not, I believe, heard anything back regarding my claim

15 prior to that.

16
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1 then I've been -- there have been deposits made into a --

2 into the ReliaCard.

3         Q.   So you received 28 individual checks?

4         A.   Yes.

5         Q.   Okay.

6         A.   It was a good day.

7         Q.   And they all came on the same day?

8         A.   They all came in the same -- same mail

9 delivery, yes.

10         Q.   Do you remember when that was?

11         A.   I don't offhand.

12         Q.   Late July?  Does late July sound about right?

13         A.   Late -- late July sounds right.

14         Q.   Okay.  All right.

15              So I'm going to try to direct you where to

16 look on this document, because I know it's not obvious

17 what's going on here.

18         A.   Okay.

19         Q.   So if you could look at -- for the column that

20 says CHK AMT.

21         A.   Check amount, right, yes.

22         Q.   Check amount, yep.

23              And you look down that column and we've got

24 some alternating -- we've got a couple zeros and then some

25 504s and 127s.

3 Q. So you received 28 individual checks?

4 A. Yes.

5 Q. Okay.

6 A. It was a good day.

7 Q. And they all came on the same day?

8 A. They all came in the same -- same mail

9 delivery, yes.

10 Q. Do you remember when that was?

11 A. I don't offhand.

12 Q. Late July? Does late July sound about right?

13 A. Late -- late July sounds right.
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1                 C E R T I F I C A T E

2

3

4              I, Mark D. Krska, a Certified Shorthand

5 Reporter for the State of Oregon, do hereby certify that

6 DAVID KNELL, via Zoom, appeared before me at the time and

7 place mentioned in the caption herein; that the witness was

8 by me first duly sworn on oath, and examined upon oral

9 interrogatories propounded by counsel; that said

10 examination, together with the testimony of said witness,

11 was taken down by me in stenotype and thereafter reduced to

12 typewriting; and that the foregoing transcript, Pages 4 to

13 55, both inclusive, constitutes a full, true and accurate

14 record of said examination of and testimony by said

15 witness, and of all other oral proceedings had during the

16 taking of said deposition, and of the whole thereof.

17              Dated at Portland, Oregon, this 2nd day of

18 September, 2020.

19

20                          

21                          Mark D. Krska

22                          CSR No. 90-0215

23                          Expires:  12/31/2020

24

25
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        IN THE CIRCUIT COURT OF THE STATE OF OREGON
               FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA,    )
HTOO LER PAW, HEATHER         )
FRANKLIN, VICKI PETROTTA,     )
WARREN CHAN, BRENDA COOK, LISA)
EXTEROVICH, KINNARI SHAH,     )
ABDELKADIR ABDELKADIR MOKRANI,)
DIANA OROPEZA, DAVID KNELL,   )
BRITTNEY CIANI, STACEY        )
QUINTERO, KATHY SELVAGGIO,    )
TRACY SOLORZANO, TERRY        )
PATTERSON, and ERIN LACERRA,  )
on behalf of themselves and   )
all others similarly situated,)
                              )
             Petitioners,     )
                              )
     vs.                      )  Case No. 20CV23377
                              )
OREGON EMPLOYMENT DEPARTMENT  )
and DAVID GERSTENFELD,        )
                              )
             Respondents.     )

  VIDEOTAPED VIDEOCONFERENCE DEPOSITION OF STACEY QUINTERO
             Taken on behalf of the Respondents
                  Tuesday, August 25, 2020
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1              BE IT REMEMBERED that the deposition of STACEY
2 QUINTERO was taken before MARK D. KRSKA, CSR, on Tuesday,
3 August 25, 2020, commencing at the hour of 9:32 a.m., via
4 Zoom, in the City of Salem, State of Oregon:
5
6                          -:-
7
8                      APPEARANCES:
9

OREGON LAW CENTER
10 Attorneys at Law

By Kelsey Heilman, via Zoom
11 522 SW 5th Avenue, Suite 812

Portland, OR  97204
12 kheilman@oregonlawcenter.org

Appearing on behalf of the Petitioners
13

OREGON DEPARTMENT OF JUSTICE
14 Attorneys at Law

By Sadie Forzley and Shaunee Morgan, via Zoom
15 1162 Court Street NE

Salem, OR  97301
16 sadie.forzley@doj.state.or.us

shaunee.morgan@doj.state.or.us
17 Appearing on behalf of the Respondents
18

Also Present:  Bryce Brown, via Zoom
19                Emily Walter, videographer, via Zoom
20
21
22
23
24
25
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1         Q.   So your -- your planned job got cancelled.

2              Have you been able to get any other work since

3 then?

4         A.   No.  They're not accepting contracts right now

5 because they don't know where we're going from here, if

6 we're going to get shut down or allowed in, or what phase

7 we're going to be in.

8         Q.   What -- can you put a date on when your

9 employment ended, when that contract was cancelled?

10         A.   Yeah.  We were supposed to start that March

11 1st.  And I had been talking with the contractor in

12 February, and they're like, well, we'll wait and see, and

13 then they shut us down March 1st.

14         Q.   So you didn't work at all in March?

15         A.   No.  I was trying to do other contracts, but

16 nobody was taking them.

17         Q.   Did you seek unemployment benefits?

18         A.   As of that date?

19         Q.   Yeah, after your contract was cancelled, did

20 you seek unemployment benefits?

21         A.   Yes.

22         Q.   Do you remember what type of benefits you

23 applied for in your first application?

24         A.   The regular UI benefits.

25         Q.   All right.  Do you remember around when you
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1 filed that application?

2         A.   I believe around the 20th, I believe.  March

3 20th.

4         Q.   All right.  And did you do an online

5 application for UI?

6         A.   Yes.

7         Q.   Were there any problems with that application?

8         A.   Yeah.  I had to initiate it three times

9 because it said it accepted it, but then it kicked it back

10 saying I didn't finish it.  It was all on the same day,

11 though.

12         Q.   Okay.  But you were ultimately able to get it

13 submitted on the day that you had it kick back a few times?

14         A.   Yeah.  And it didn't kick anything back saying

15 no or yes, so I assumed it was a yes.

16         Q.   Okay.  Did you get any e-mails from OED

17 confirming that your application had been submitted?

18         A.   I did receive one, but it wasn't until like

19 April that it was submitted, because I just kept doing

20 weekly claims.

21         Q.   Okay.  And so you said you did weekly claims.

22              So from the date you first submitted your

23 application, did you submit a weekly claim every week?

24         A.   Yes.

25         Q.   And did you eventually receive a decision on
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1 your UI claim?

2         A.   Yes, I did.  I don't know when I received that

3 one.  I want to say May -- my best speculation, around

4 April, mid-April, but I'm not positive on the date.

5         Q.   Okay.  And what was the decision that you got?

6         A.   Denied.  I didn't qualify.

7         Q.   Okay.  Do you know the reason for the denial?

8         A.   No.  I assume because I didn't work a regular

9 job.

10         Q.   And so at that point did you stop submitting

11 weekly certifications for your UI claim after you received

12 the denial?

13         A.   No, because I was listening to all the -- they

14 were going to do the pandemic one, so I just kept

15 submitting until we could apply, and kept going.

16         Q.   Did you appeal the denial of the UI claim?

17         A.   No, I did not.

18         Q.   And so after your UI claim was denied, what

19 did you do?

20         A.   I submitted for the pandemic one, which I was

21 self-employed, and just kept doing my weekly claims like

22 they told us to do.

23         Q.   Okay.  So you filed an application for the PUA

24 program?

25         A.   Yes.  When it came open.
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1         Q.   Do you remember about -- around when you

2 submitted that PUA application?  It's okay if you don't

3 remember the exact date.

4         A.   I don't.  I know it was in April.

5         Q.   Maybe in May?

6         A.   Possibly.  I don't -- like I said, I don't

7 really know the exact date.  I'd have to really look it up.

8 Sorry.

9         Q.   That's okay.  That's totally okay.

10              And after you filed your PUA application, did

11 you receive any e-mails from OED about that application?

12         A.   No, I did not.

13         Q.   Did you ever communicate with OED by phone

14 about your PUA application?

15         A.   I tried to.  I was never, ever, ever able to

16 get through.  I spent hours trying to get through.

17         Q.   Do you remember if you provided any

18 documentation of your earnings with your PUA application?

19         A.   No, I did not.  They said if they needed more

20 information they would let you know.  On the computer, not

21 they.

22         Q.   All right.  So since you filed your PUA claim

23 you've continued to submit your weekly claim, correct?

24         A.   Correct.

25         Q.   Okay.  And have you received a decision on
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1                 C E R T I F I C A T E

2

3

4              I, Mark D. Krska, a Certified Shorthand

5 Reporter for the State of Oregon, do hereby certify that

6 STACEY QUINTERO, via Zoom, appeared before me at the time

7 and place mentioned in the caption herein; that the witness

8 was by me first duly sworn on oath, and examined upon oral

9 interrogatories propounded by counsel; that said

10 examination, together with the testimony of said witness,

11 was taken down by me in stenotype and thereafter reduced to

12 typewriting; and that the foregoing transcript, Pages 4 to

13 35, both inclusive, constitutes a full, true and accurate

14 record of said examination of and testimony by said

15 witness, and of all other oral proceedings had during the

16 taking of said deposition, and of the whole thereof.

17              Dated at Portland, Oregon, this 3rd day of

18 September, 2020.

19

20                          

21                          Mark D. Krska

22                          CSR No. 90-0215

23                          Expires:  12/31/2020

24

25
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PAGE 1- DECLARATION OF ANGELA GASPAR IN 
SUPPORT OF MOTION TO INTERVENE

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204
Phone: (503) 473-8324
Fax: (503) 295-0676

IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
WARREN CHAN, BRENDA COOK, 
LISA EXTEROVICH, KINNARI SHAH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, TERRY 
PATTERSON and ERIN LACERRA, on 
behalf of themselves and all others 
similarly situated,

Petitioners,

v.

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD,

Respondents.

Case No. 20CV23377

DECLARATION OF ANGELA GASPAR IN 
SUPPORT OF MOTION TO INTERVENE
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PAGE 2- DECLARATION OF ANGELA GASPAR IN 
SUPPORT OF MOTION TO INTERVENE

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204
Phone: (503) 473-8324
Fax: (503) 295-0676

I, Angela Gaspar, hereby declare:

1. I am a proposed intervenor in this case. I have personal knowledge of the facts set 

forth in this declaration. 

2. I seek leave to intervene in this case because I have an interest in the matter in 

litigation. My interest is that I was unable to apply for unemployment benefits in March 2020 

because I do not speak, read or write English and I could not get through on the phone to receive 

the assistance I needed in Spanish. I finally received payment for two weeks of benefits, 24 

weeks after applying, but because I did not have access to the application system, I am still 

waiting for additional benefits.

3. I seek to intervene to assert the claims set forth in the Petition in Intervention that 

is attached as Exhibit 1 to the Declaration of Aimee Cunningham. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF 
MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE FOR USE 
AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY OF PERJURY.

_________________________________ ____________________________________
Date Angela Gaspar

09/23/2020
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PAGE 1- DECLARATION OF KELSEY HEILMAN IN 
SUPPORT OF PETITIONERS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

 

IN THE CIRCUIT COURT FOR THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI PETROTTA, 
BRENDA COOK, LISA EXTEROVICH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, and ERIN 
LACERRA, on behalf of themselves and 
all others similarly situated, 

Petitioners, 

v. 

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD, 

Respondents. 

Case No. 20CV23377 

DECLARATION OF KELSEY HEILMAN IN 
SUPPORT OF PETITIONERS’ MOTION 
FOR PARTIAL SUMMARY JUDGMENT 
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PAGE 2- DECLARATION OF KELSEY HEILMAN IN 
SUPPORT OF PETITIONERS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

I, KELSEY HEILMAN, hereby declare: 

1. I am one of the attorneys for Petitioners in this matter. I have personal knowledge 

of the facts set forth in this declaration.  

2. Attached as Exhibit 1 to this declaration is a demonstrative exhibit that shows the 

date on which each Petitioner first applied (or, in the case of Petitioner Florentina Flores de 

Vega, attempted to apply) for benefits and the date on which that Petitioner was first paid 

benefits. With the exception of Ms. Flores de Vega and Ms. Selvaggio, all application dates 

come from the chart contained on pages 4-6 of Respondents’ Reply in Support of Respondents’ 

Motion to Dismiss. Ms. Flores de Vega’s attempts to apply for benefits in March are documented 

at 43:2-44:23 of the excerpts of her deposition, a copy of which is attached as Exhibit 29 to the 

Declaration of Beth Englander filed in support of Petitioners’ Motion for Partial Summary 

Judgment. Ms. Selvaggio’s attempt to apply for benefits on April 3, 2020 is documented at 13:9-

19 of the excerpts of her deposition, a copy of which is attached as Exhibit 30 to the Declaration 

of Beth Englander filed in support of Petitioners’ Motion for Partial Summary Judgment. All 

dates of first payments come from the chart contained on pages 4-6 of Respondents’ Reply in 

Support of Respondents’ Motion to Dismiss. I used Microsoft Excel to calculate number of days 

between the date of application/attempted application for each Petitioner as well as the average 

(mean) number of days between date of application/attempted application and date of first 

payment for all Petitioners. 

3. Attached as Exhibit 2 to this declaration is a demonstrative exhibit that shows the 

date on which each Petitioner who joined this suit before receipt of any benefits joined this 

lawsuit and the date on which those Petitioners received a first payment of benefits from OED. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

 

PAGE 3- DECLARATION OF KELSEY HEILMAN IN 
SUPPORT OF PETITIONERS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

Dates on which Petitioners joined this lawsuit come from the dates Petitioners filed and served 

the Petition and Amended Petition in this case. First payment dates come from the chart 

contained on pages 4-6 of Respondents’ Reply in Support of Respondents’ Motion to Dismiss. I 

used Microsoft Excel to calculate the number of days between date each Petitioner joined this 

lawsuit and the date of first payment. 

4. On October 23, 2020, I visited the United States Department of Labor 

Employment and Training Administration’s webpage titled Benefits: Timeliness and Quality 

Reports. That webpage is located at https://oui.doleta.gov/unemploy/btq.asp.  

5. I used the webpage to run six reports cited as evidence in Petitioners’ Motion for 

Partial Summary Judgment.  

6. In order to obtain the first report, I selected “Oregon” under “State(s)”; “All First 

Payment Timeliness” under “Category”; and the date range September 2020 to September 2020. 

A true and correct copy of the results of that query is attached to this declaration as Exhibit 3.  

7. In order to obtain the second report, I selected “US Total” under “State(s)”; “All 

First Payment Timeliness” under “Category”; and the date range September 2020 to September 

2020. A true and correct copy of the results of that query is attached to this declaration as Exhibit 

4. 

8. In order to obtain the third report, I selected “Oregon” under “State(s)”; 

“Nonmonetary Issue Detection Time Lapse, Detection Date, Separations” under “Category”; and 

the date range February 2020 to September 2020. A true and correct copy of the results of that 

query is attached to this declaration as Exhibit 5. 
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PAGE 4- DECLARATION OF KELSEY HEILMAN IN 
SUPPORT OF PETITIONERS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

9. In order to obtain the fourth report, I selected “US Total” under “State(s)”; 

“Nonmonetary Issue Detection Time Lapse, Detection Date, Separations” under “Category”; and 

the date range February 2020 to September 2020. A true and correct copy of the results of that 

query is attached to this declaration as Exhibit 6. 

10. In order to obtain the fifth report, I selected “Oregon” under “State(s)”; 

“Nonmonetary Issue Detection Time Lapse, Detection Date, Nonseparations” under “Category”; 

and the date range February 2020 to September 2020. A true and correct copy of the results of 

that query is attached to this declaration as Exhibit 7. 

11. In order to obtain the sixth report, I selected “US Total” under “State(s)”; 

“Nonmonetary Issue Detection Time Lapse, Detection Date, Nonseparations” under “Category”; 

and the date range February 2020 to September 2020. A true and correct copy of the results of 

that query is attached to this declaration as Exhibit 8. 

12. Attached as Exhibit 9 to this declaration is a demonstrative exhibit that 

demonstrates how I calculated the percentages contained in the chart on page 28, section I.C.i.c,  

of Petitioners’ Motion for Partial Summary Judgment. I first gathered data on number of 

nonmonetary determinations issued by Oregon and the United States for separation and 

nonseparation categories for each month between February and September 2020 from the data 

contained in Exhibits 5 to 8 of this declaration. I then used Microsoft Excel to add together the 

separation and nonseparation nonmonetary determination workload numbers for each of those 

months for Oregon and the United States, respectively. Finally, I used Excel to compare and 

express as a percentage the workload number for each month between March and September 

2020 to the workload number in February 2020. 
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PAGE 5- DECLARATION OF KELSEY HEILMAN IN 
SUPPORT OF PETITIONERS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT

 
 

Oregon Law Center
522 SW Fifth Ave., Ste. 812

Portland, OR 97204 
Phone: (503) 473-8324 
Fax: (503) 295-0676 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE 
BEST OF MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS 
MADE FOR USE AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY 
FOR PERJURY. 

DATED:     

         

       _________________________________ 
       Kelsey Heilman, OSB #140348 
        
 

 

10/29/2020



DEMONSTRATIVE EXHIBIT 
DATE OF APPLICATION, DATE OF FIRST PAYMENT, AND WAIT TIME 

 

Petitioner Name 
Date of Application or 

Attempted 
Application 

Date of First 
Payment 

Wait Time Between 
Application and First 
Payment (in Days) 

Florentina Flores 
de Vega  3/15/20  9/14/20  183 

Htoo Ler Paw  3/20/20  7/1/20  103 
Heather Franklin  3/26/20  7/13/20  109 
Vicki Petrotta  4/20/20  7/14/20  85 
Brenda Cook  4/10/20  5/22/20  68 
Lisa Exterovich  4/13/20  7/25/20  103 
Abdelkadir 
Abdelkadir 
Mokrani 

4/10/20  7/16/20  97 

Diana Oropeza  3/26/20  7/16/20  112 
David Knell  3/28/20  7/28/20  122 

Tracy Solorzano  3/13/20  6/25/20  104 
Stacey Quintero  3/28/20  7/23/20  117 
Kathy Selvaggio  4/3/20  8/3/20  122 
Brittany Ciani  3/18/20  7/28/20  132 
Erin LaCerra  3/30/20  7/27/20  119 

 
Average (Mean) Wait Time (in Days):  112.57  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Heilman Decl., Ex. 1 



 
 
 
 

DEMONSTRATIVE EXHIBIT 
DATE JOINED LAWSUIT, DATE OF FIRST PAYMENT, AND WAIT TIME 

 

Petitioner Name  Date Joined Lawsuit  Date of First 
Payment 

Wait Time Between 
Joining Lawsuit and 
First Payment (in 

Days) 
Florentina Flores 

de Vega  7/7/20  9/14/20  69 

Heather Franklin  7/7/20  7/13/20  6 
Vicki Petrotta  7/7/20  7/14/20  7 
Lisa Exterovich  7/7/20  7/25/20  18 
Abdelkadir 
Abdelkadir 
Mokrani 

7/7/20  7/16/20  9 

Diana Oropeza  7/7/20  7/16/20  9 
David Knell  7/7/20  7/28/20  21 

Kathy Selvaggio  7/27/20  8/3/20  7 
Brittany Ciani  7/27/20  7/28/20  1 
Erin LaCerra  7/27/20  7/27/20  0 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Heilman Decl., Ex. 2 
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Skip to Content

 UNITED STATES DEPARTMENT OF LABOR 
Employment & Training Administration
A to Z | Site Map | FAQs | Forms | About DOL | Contact Us | Español

Enter Search Term  Search

ETA Home 
Find Job & Career Info 
Business & Industry 
Workforce Professionals 
Grants & Contracts 
TAA Program 
Foreign Labor Certification 
Performance & Results 
Regions & States 
 

Benefits: Timeliness and Quality Reports
ALL FIRST PAYMENT TIMELINESS 
REPORT FOR 09/01/2020 THROUGH 09/30/2020

STATE Total
Workload

<=7
Days

14
Days
(*ww=Y)

21 Days
(*ww=N)

28 Days 35 Days 42 Days 49 Days 56 Days 63 Days 70 Days > 70
Days

Oregon 
*Waiting week from 09/01/2020 to 09/30/2020.

09/30/2020 21,730 29.3% 32.8% 34.0% 35.2% 36.2% 37.6% 38.8% 40.0% 41.5% 43.0% 100.0%
 
 

* First Payment Promptness -% of all first payments made within 14/21 days (14 days if a waiting week ((ww)) is required,
and 21 days if no waiting week ((ww)) is required) after the compensable week./ UIPL-21-04

 
Employment and Training Administration 

U.S. Department of Labor | Frances Perkins Building, 200 Constitution Ave NW, Washington, DC 20210 
www.doleta.gov | Telephone: 1-877-US-2JOBS | TTY | Fax: 202-693-2726 | Contact Us
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Skip to Content
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Employment & Training Administration
A to Z | Site Map | FAQs | Forms | About DOL | Contact Us | Español

Enter Search Term  Search
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Benefits: Timeliness and Quality Reports
ALL FIRST PAYMENT TIMELINESS 
REPORT FOR 09/01/2020 THROUGH 09/30/2020

STATE Total
Workload

<=7
Days

14
Days
(*ww=Y)

21 Days
(*ww=N) 28 Days 35 Days 42 Days 49 Days 56 Days 63 Days 70 Days > 70

Days
US Total
09/30/2020 969,410 28.4% 53.0% 60.4% 64.4% 67.5% 70.3% 72.8% 75.2% 77.3% 79.1% 100.0%
 
 

* First Payment Promptness -% of all first payments made within 14/21 days (14 days if a waiting week ((ww)) is required,
and 21 days if no waiting week ((ww)) is required) after the compensable week./ UIPL-21-04

 
Employment and Training Administration 

U.S. Department of Labor | Frances Perkins Building, 200 Constitution Ave NW, Washington, DC 20210 
www.doleta.gov | Telephone: 1-877-US-2JOBS | TTY | Fax: 202-693-2726 | Contact Us
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Skip to Content

 UNITED STATES DEPARTMENT OF LABOR 
Employment & Training Administration
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Enter Search Term  Search
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Benefits: Timeliness and Quality Reports
NONMONETARY DETERMINATION TIME LAPSE -- SEPARATION 
REPORT FOR 02/01/2020 THROUGH 09/30/2020

STATE Total
Workload

<=7
Days

14
Days 21 Days 28 Days 35 Days 42 Days 49 Days 56 Days 63 Days 70 Days > 70

Days
Oregon 
*Waiting week from 02/01/2020 to 09/30/2020.

09/30/2020 4,128 1.7% 3.6% 5.4% 6.5% 7.2% 7.9% 8.6% 9.3% 9.9% 10.9% 100.0%
08/31/2020 3,612 2.4% 3.8% 5.0% 6.0% 7.1% 8.2% 8.9% 9.8% 11.0% 11.7% 100.0%
07/31/2020 3,246 2.6% 4.1% 5.4% 6.4% 7.5% 8.6% 9.4% 10.1% 11.6% 13.5% 100.0%
06/30/2020 3,250 2.8% 4.8% 6.1% 7.2% 8.2% 9.6% 12.2% 14.3% 16.8% 26.4% 100.0%
05/31/2020 2,439 2.3% 3.5% 5.8% 8.7% 12.7% 15.7% 37.6% 57.2% 79.6% 96.7% 100.0%
04/30/2020 2,682 1.8% 4.5% 11.6% 31.2% 62.0% 87.7% 95.2% 96.4% 97.3% 97.9% 100.0%
03/31/2020 4,222 1.7% 7.1% 45.5% 74.5% 88.0% 93.3% 95.4% 96.3% 97.1% 97.5% 100.0%
02/29/2020 4,028 2.3% 8.1% 55.9% 81.6% 91.4% 95.0% 96.5% 97.2% 97.7% 98.0% 100.0%

 
Employment and Training Administration 

U.S. Department of Labor | Frances Perkins Building, 200 Constitution Ave NW, Washington, DC 20210 
www.doleta.gov | Telephone: 1-877-US-2JOBS | TTY | Fax: 202-693-2726 | Contact Us
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Skip to Content

 UNITED STATES DEPARTMENT OF LABOR 
Employment & Training Administration
A to Z | Site Map | FAQs | Forms | About DOL | Contact Us | Español

Enter Search Term  Search

ETA Home 
Find Job & Career Info 
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Performance & Results 
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Benefits: Timeliness and Quality Reports
NONMONETARY DETERMINATION TIME LAPSE -- SEPARATION 
REPORT FOR 02/01/2020 THROUGH 09/30/2020

STATE Total
Workload

<=7
Days

14
Days 21 Days 28 Days 35 Days 42 Days 49 Days 56 Days 63 Days 70 Days > 70

Days
US Total
09/30/2020 333,528 8.3% 18.2% 33.1% 41.4% 47.1% 51.7% 57.0% 61.7% 65.9% 69.8% 100.0%
08/31/2020 334,536 4.3% 9.9% 24.2% 33.4% 41.0% 47.4% 53.3% 58.6% 64.0% 68.5% 100.0%
07/31/2020 370,892 3.5% 9.4% 24.0% 33.7% 41.7% 48.3% 54.1% 60.5% 65.6% 70.0% 100.0%
06/30/2020 379,249 4.9% 20.8% 34.1% 44.1% 52.2% 58.7% 64.6% 72.1% 80.1% 86.5% 100.0%
05/31/2020 453,081 4.3% 30.1% 43.0% 53.0% 63.0% 74.5% 86.0% 93.2% 96.8% 97.9% 100.0%
04/30/2020 476,563 3.4% 50.2% 72.5% 84.9% 92.5% 97.2% 98.3% 98.8% 99.1% 99.2% 100.0%
03/31/2020 256,140 4.6% 24.7% 67.4% 86.8% 92.9% 95.4% 96.7% 97.5% 98.1% 98.5% 100.0%
02/29/2020 240,551 4.0% 17.1% 63.2% 87.2% 93.7% 95.9% 97.0% 97.7% 98.1% 98.5% 100.0%

 
Employment and Training Administration 

U.S. Department of Labor | Frances Perkins Building, 200 Constitution Ave NW, Washington, DC 20210 
www.doleta.gov | Telephone: 1-877-US-2JOBS | TTY | Fax: 202-693-2726 | Contact Us
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Benefits: Timeliness and Quality Reports
NONMONETARY DETERMINATION TIME LAPSE -- NONSEPARATION 
REPORT FOR 02/01/2020 THROUGH 09/30/2020

STATE Total
Workload

<=7
Days

14
Days 21 Days 28 Days 35 Days 42 Days 49 Days 56 Days 63 Days 70 Days > 70

Days
Oregon 
*Waiting week from 02/01/2020 to 09/30/2020.

09/30/2020 2,370 7.2% 11.2% 15.5% 19.3% 22.1% 24.5% 26.9% 28.9% 31.1% 34.0% 100.0%
08/31/2020 1,993 7.6% 12.9% 15.9% 18.0% 19.6% 21.5% 23.4% 27.3% 32.5% 38.4% 100.0%
07/31/2020 1,892 7.1% 12.9% 19.2% 25.2% 34.0% 40.7% 47.2% 50.4% 51.9% 53.9% 100.0%
06/30/2020 1,383 9.9% 15.9% 20.8% 25.1% 29.8% 36.2% 41.7% 45.2% 49.7% 57.4% 100.0%
05/31/2020 1,096 6.5% 10.7% 16.1% 23.1% 32.1% 41.6% 55.5% 69.8% 82.5% 92.8% 100.0%
04/30/2020 1,704 26.5% 34.8% 54.9% 71.3% 82.4% 89.6% 92.2% 93.7% 94.7% 95.2% 100.0%
03/31/2020 2,998 17.5% 44.6% 71.4% 82.9% 89.2% 91.9% 93.3% 94.3% 95.2% 96.0% 100.0%
02/29/2020 3,505 18.3% 44.0% 72.9% 83.7% 89.6% 92.2% 94.5% 95.4% 96.3% 96.8% 100.0%
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Benefits: Timeliness and Quality Reports
NONMONETARY DETERMINATION TIME LAPSE -- NONSEPARATION 
REPORT FOR 02/01/2020 THROUGH 09/30/2020

STATE Total
Workload

<=7
Days

14
Days 21 Days 28 Days 35 Days 42 Days 49 Days 56 Days 63 Days 70 Days > 70

Days
US Total
09/30/2020 521,312 25.3% 34.1% 41.1% 50.0% 65.5% 72.5% 79.1% 81.8% 83.9% 86.0% 100.0%
08/31/2020 545,420 36.9% 47.7% 55.3% 60.5% 64.9% 68.6% 73.6% 79.3% 83.6% 87.6% 100.0%
07/31/2020 516,423 34.0% 48.0% 56.8% 62.9% 67.8% 72.4% 76.0% 79.5% 82.1% 85.0% 100.0%
06/30/2020 537,926 27.3% 47.4% 57.2% 62.8% 68.2% 72.7% 78.7% 82.5% 88.9% 93.5% 100.0%
05/31/2020 622,872 28.9% 58.5% 69.5% 77.4% 84.2% 90.0% 94.5% 97.4% 98.8% 99.3% 100.0%
04/30/2020 579,436 40.5% 61.6% 80.6% 91.0% 95.8% 97.2% 97.6% 97.7% 97.9% 98.0% 100.0%
03/31/2020 272,036 47.3% 67.7% 86.7% 93.2% 95.6% 96.8% 97.5% 98.0% 98.4% 98.6% 100.0%
02/29/2020 254,811 38.9% 57.7% 81.5% 91.1% 94.7% 96.4% 97.4% 97.9% 98.3% 98.5% 100.0%
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DEMONSTRATIVE EXHIBIT 

 
OREGON NONMONETARY ADJUDICATIONS, FEB. to SEPT 2020 

 

Month 
OR Separation 
Workload 

OR 
Nonseparation 

Workload 

OR Total 
Nonmonetary 
Workload 

Monthly 
Workload as a % 

of Feb 2020 
February  4028  3505  7533  100% 
March  4222  2998  7220  96% 
April   2682  1704  4386  58% 
May  2439  1096  3535  47% 
June  3250  1383  4633  62% 
July   3246  1892  5138  68% 

August  3612  1993  5605  74% 
September  4128  2370  6498  86% 

 
 

U.S. NONMONETARY ADJUDICATIONS, FEB. to SEPT 2020 
 

Month 
US Separation 
Workload 

US 
Nonseparation 

Workload 

US Total 
Nonmonetary 
Workload 

Monthly 
Workload as a % 

of Feb 2020 
February  240551  254811  495362  100% 
March  256140  272036  528176  107% 
April  476563  579436  1055999  213% 
May  453081  622872  1075953  217% 
June  379249  537926  917175  185% 
July  370892  516423  887315  179% 

August  334536  545420  879956  178% 
September  333528  521312  854840  173% 
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PAGE 1- DECLARATION OF GEORGE WENTWORTH IN 
SUPPORT OF PETITIONERS’MOTION FOR 
PARTIAL SUMMARY JUDGMENT

Oregon Law Center

522 SW Fifth Ave., Ste. 812
Portland, OR 97204

Phone: (503) 473-8324
Fax: (503) 295-0676

IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FOR THE COUNTY OF MULTNOMAH

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
WARREN CHAN, BRENDA COOK, 
LISA EXTEROVICH, KINNARI SHAH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, TERRY 
PATTERSON, and ERIN LACERRA, on 
behalf of themselves and all others 
similarly situated,

Petitioners,

v.

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD,

Case No. 20CV23377

EXPERT DECLARATION OF GEORGE 

WENTWORTH IN SUPPORT OF 

PETITIONERS MOTION FOR PARTIAL 

SUMMARY JUDGMENT 
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Respondents.

I, George Wentworth, hereby declare:

1. My name is George Wentworth, and I am currently serving as Counsel with the 

National Employment Law Project (NELP). I began working at NELP in 

September 2009 and have served in a number of positions at NELP, including 

Unemployment Insurance Modernization Coordinator, Senior Staff Attorney and 

Senior Counsel. I provide legal research, policy analysis, and legislative advocacy 

in the area of unemployment insurance (UI). I have worked extensively with state 

organizations advocating for strong UI programs and have testified before 

numerous state legislatures. I have participated in NELP’s federal UI advocacy 

efforts, working with the U.S. Department of Labor and Congress in matters 

relating to federal unemployment insurance legislation and related regulations and 

policy guidance.

2. Before joining NELP, I worked at the Connecticut Department of Labor 

(CTDOL) for 35 years. From 1989 to 2009, I served as the agency’s Director of 

Program Policy and chief legal counsel, overseeing in-house legal staff and the 

development of unemployment insurance (UI) legal policy. I trained hundreds of 

adjudicators and other staff in state and federal UI law. I represented the 

Administrator of Connecticut’s UI program in hundreds of cases before the 

Employment Security Board of Review, the highest administrative adjudicative 

body with respect to Connecticut UI law. Between 1982 and 1986, I managed the 
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CTDOL’s Claims Examination section which was responsible for determining 

monetary eligibility for state UI claims and a variety of other state and federal UI 

programs. I was chief drafter of Connecticut’s first unemployment insurance 

eligibility regulations in 1986 and oversaw drafting and promulgation of dozens 

of subsequent regulations. In October 1998, I represented Connecticut before the 

Organisation for Economic Co-operation and Development (OECD) in Paris as 

part of a study of the U.S. public employment service. Between 1998 and 2001, I 

represented Connecticut as a member of the US Department of Labor 

Unemployment Insurance Reform Workgroup, charged with recommending 

reforms to federal UI law.

3. I have authored and co-authored numerous papers and reports on various aspects 

of UI benefits, financing, work-sharing and reemployment services. Recent 

reports include Closing Doors on the Unemployed: Why Most Jobless Workers 

Are Not Receiving Unemployment Insurance and What States Can Do About It 

(2017) , A New Safety Net for an Era of Unstable Earnings (2016), co-authored 

with Andrew Stettner of the Century Foundation, Ain’t No Sunshine: Fewer than 

One in Eight Unemployed Workers in Florida is Receiving Unemployment 

Insurance (2015), co-authored with Claire McKenna, and Lessons Learned: 

Maximizing the Potential of Work-Sharing in the United States (2014), co-

authored with Claire McKenna and Lynn Minick.  I have appeared on C-Span’s 

Washington Journal and Need to Know on PBS and have written opinion 

editorials that have appeared in numerous publications including Politico, The 
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Nation, The Hill, and The Huffington Post. I am a graduate of St. Bonaventure 

University and the University of Connecticut School of Law.

Legal and Data Overview. 

4. Section 303 (a) (1) of the Social Security Act requires that UI payments be made 

“when due”. Following the decision of the U.S. Supreme Court in California 

Department of Human Resources v. Java 403 U.S. 121, the U.S. Department of 

Labor established a variety of performance standards for states in the 

administration of unemployment insurance. The federal standard for first payment 

of UI benefits is that states with a waiting week must make 87 percent of all first 

payments within 14 days after the week ending date of the first compensable 

week in the benefit year, and states without a waiting week must make 87 percent 

of first payments within 21 days after the week ending date of the first 

compensable week in the benefit year.  

5. Oregon’s unemployment insurance law provides for a waiting week which means 

an eligible UI claimant would not receive benefits for his/her first week of 

unemployment. (ORS 657.155). However, under the federal Families First 

Coronavirus Response Act, states were encouraged to waive their waiting week 

provisions during the pandemic. While Oregon has taken steps by executive 

action to waive its waiting week, it has publicly stated that such waiver has not 

yet been implemented and UI claimants are currently still subject to a waiting 

week.  Because it is still applying the waiting week, the federal first payment 

standard for Oregon requires that 87 percent of first payments be made within 14 
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days after the first compensable week in the benefit year. For example, if an 

Oregon worker was laid off on Friday, August 7th , and filed an initial UI claim on 

Monday August 10th, the claimant’s waiting week would be the week ending 

Saturday, August 15th, and the first compensable week would be the week ending 

August 22nd.   In order to meet the federal first payment timeliness standard, 

Oregon would need to make an initial UI payment to the claimant within 14 days 

by Saturday, September 5th.

6. Each month, the USDOL Employment & Training Administration examines all 

first unemployment insurance payments made in each state and reports the 

number (and percentage of the total) paid within 7 days, 14 days and so on in in 7-

day increments up to 70 days. The report is called the ETA 9052 report. First 

payments are defined in the Unemployment Insurance Reports Handbook 401 as 

“the first benefit payment for the earliest compensable week in the benefit year”. 

First payment data reported in the ETA 9050 report relates to state unemployment 

insurance (UI) payments and not to other federal programs like Pandemic 

Unemployment Assistance (PUA).

7. USDOL has reported that in the month of July 2020, only 31.3 percent of 

Oregon’s first payments met the federal first payment standard. Nationally, 60.0 

percent of all first payments met the federal first payment standard in states with a 

waiting week (and 67.2 percent for states without a waiting week) for the month 

of July 2020. 
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8. USDOL has reported that in the month of July 2020, only 47.8 percent of 

Oregon’s first payments were made within eight weeks of the first compensable 

week in the claimant’s benefit year. Nationally, 79.3 percent of all first payments 

were made within eight weeks of the first compensable week in the claimant’s 

benefit year.

9. USDOL has reported that in the month of July, 2020 only 56.9 percent of 

Oregon’s first payments were made within ten weeks of the first compensable 

week in the claimant’s benefit year, compared to 82.4 percent nationally. This 

means that in the month of July 2020, 43.1 percent of Oregon’s first payments 

were made more than ten weeks after the first compensable week in the 

claimant’s benefit year, compared to 17.6 percent nationally.

10. USDOL has reported that in the month of August 2020, only 29.5 percent of 

Oregon’s first payments met the federal first payment standard. Nationally, 52.4 

percent of all first payments met the federal first payment standard in states with a 

waiting week (and 60.2 percent for states without a waiting week) for the month 

of August 2020. 

11. USDOL has reported that in the month of August 2020, only 36.2 percent of 

Oregon’s first payments were made within eight weeks of the first compensable 

week in the claimant’s benefit year. Nationally, 77.4 percent of all first payments 

were made within eight weeks of the first compensable week in the claimant’s 

benefit year.
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12. USDOL has reported that in the month of August 2020, only 38.5 percent of 

Oregon’s first payments were made within ten weeks of the first compensable 

week in the claimant’s benefit year, compared to 80.9 percent nationally. This 

means that in the month of August 2020, 61.5 percent of Oregon’s first payments 

were made more than ten weeks after the first compensable week in the 

claimant’s benefit year, compared to 19.1 percent nationally.

13. USDOL has reported that in the month of September 2020, only 32.8 percent of 

Oregon’s first payments met the federal first payment standard. Nationally, 47.6 

percent of all first payments met the federal first payment standard in states with a 

waiting week (and 56.0 percent for states without a waiting week) for the month 

of September 2020.

14. USDOL has reported that in the month of September 2020, only 40.0 percent of 

Oregon’s first payments were made within eight weeks of the first compensable 

week in the claimant’s benefit year. Nationally, 72.1 percent of all first payments 

were made within eight weeks of the first compensable week in the claimant’s 

benefit year.

15. USDOL has reported that in the month of September 2020, only 43.3 percent of 

Oregon’s first payments were made within ten weeks of the first compensable 

week in the claimant’s benefit year, compared to 76.6 percent nationally. This 

means that in the month of September 2020, 57 percent of Oregon’s first 

payments were made more than ten weeks after the first compensable week in the 

claimant’s benefit year, compared to 23.4 percent nationally.
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16. USDOL has reported that for the third calendar quarter of CY 2020, only 31.2 

percent of Oregon’s first payments met the federal first payment standard, 

compared to 57.0 percent nationally. This ranked Oregon 45th of all states in first 

payment timeliness.

17. When an individual’s eligibility for unemployment insurance requires application 

of law to the circumstances of the individual’s unemployment, the state must 

adjudicate the issue and render a decision that is called a non-monetary 

determination. USDOL breaks non-monetary determinations into two categories – 

separation and non-separation. Separation determinations relate to the reason for 

the individual’s unemployment or their separation from employment. Separation 

determinations address issues such as whether or not the individual was 

discharged for disqualifying misconduct or whether the individual voluntarily let 

employment for non-disqualifying good cause connected with the employment. 

Non-separation determinations generally relate to issues affecting continuing 

eligibility in a given week. These include issues like whether the individual is able 

to work, is available for work, has made efforts to find work, has refused an offer 

of suitable work or is in receipt of some form of disqualifying income. 

18. USDOL has established a standard for timeliness of non-monetary 

determinations. The federal standard for timeliness of non-monetary 

determinations is that states must make 80 percent of non-monetary 

determinations within 21 days of the date of detection of any nonmonetary issue 

that has the potential to affect the claimant’s benefit rights.
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19. Each month, USDOL Employment & Training Administration examines all non-

monetary determinations made in each state and reports the number (and 

percentage of the total) made within 7 days, 14 days and so on in in 7-day 

increments up to 70 days. The report is called the ETA 9052 report.

20. USDOL has reported that in the second calendar quarter of 2020 (April-June), 

only 16.3 percent of Oregon’s non-monetary determinations were made within 

14/21 days of the date of detection of any nonmonetary issue that has the potential 

to affect the claimant’s benefit rights, compared to 63 percent nationally. Of all 50 

states, Oregon ranked 47th in timeliness of non-monetary determinations in the 

second quarter of CY2020.

21. USDOL has reported that in the third calendar quarter of 2020 (July-September), 

only 9.4 percent of Oregon’s non-monetary  determinations were made within 

14/21 days of the date of detection of any nonmonetary issue that has the potential 

to affect the claimant’s benefit rights, compared to 40.9 percent nationally. Of all 

50 states, Oregon ranked 46th in timeliness of non-monetary determinations in the 

third quarter of CY2020.

22. USDOL reports show that for the month of July 2020, Oregon made only 53.9 

percent of non-separation non-monetary determinations within 70 days of issue 

detection, compared to 85.1 percent nationally. This means that in the month of 

July 2020, 46.1 percent of Oregon’s non-separation non-monetary determinations 

were made more than ten weeks after issue detection. compared to 14.9 percent 

nationally.
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23. USDOL reports show that for the month of August 2020, Oregon made only 38.4 

percent of non-separation non-monetary determinations within 70 days of issue 

detection, compared to 89.3 percent nationally. This means that in the month of 

August 2020, 61.6 percent of Oregon’s non-separation non-monetary 

determinations were made more than ten weeks after issue detection, compared to 

10.7 percent nationally.

24. USDOL reports show that for the month of September 2020, Oregon made only 

34.0 percent of non-separation non-monetary determinations within 70 days of 

issue detection, compared to 86.0 percent nationally. This means that in the month 

of September 2020, 66 percent of Oregon’s non-separation non-monetary 

determinations were made more than ten weeks after issue detection, compared to 

14 percent nationally.

25. USDOL reports show that for the month of July 2020, Oregon made only 13.5 

percent of separation non-monetary determinations within 70 days of issue 

detection, compared to 70 percent nationally. This means that in the month of July 

2020, 86.5 percent of Oregon’s separation non-monetary determinations were 

made more than ten weeks after issue detection, compared to 30 percent 

nationally.

26. USDOL reports show that for the month of August 2020, Oregon made only 11.7 

percent of separation non-monetary determinations within 70 days of issue 

detection, compared to 68.5 percent nationally. This means that in the month of 

August 2020, 88.3 percent of Oregon’s separation non-monetary determinations 
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were made more than ten weeks after issue detection, compared to 31.5 percent 

nationally.

27. USDOL reports show that for the month of September 2020, Oregon made only 

10.9 percent of separation non-monetary determinations within 70 days of issue 

detection, compared to 57.4 percent nationally. This means that in the month of 

September 2020, 89.1 percent of Oregon’s separation non-monetary 

determinations were made more than ten weeks after issue detection, compared to 

42.6 percent nationally.

28. The U.S. Department of Labor defines a “non-monetary determination” for 

purposes of workload reporting in Section E (1) of the UI Reports Handbook 407 

(ETA 207 Report)  as “a determination of eligibility made by the initial authority 

based on facts related to an issue detected which had the potential to affect the 

claimant's past, present, or future benefit rights and  for which a determination of 

eligibility was made.” Section E(1) goes on to define situations that constitute a 

non-monetary determination and should be reported, as well as situations that do 

not constitute a non-monetary determination and should not be counted. 

29. In the first quarter of CY2020, Oregon reported 22,787 non-monetary 

determinations to USDOL on the ETA 207 report. In the second quarter of 

CY2020, Oregon reported 12,528 non-monetary determinations to USDOL on the 

ETA 207 report. In the third quarter of CY2020, Oregon reported 17,241 non-

monetary determinations to USDOL on the ETA 207 report.
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30. Like Oregon, most states have struggled to respond to the unprecedented volume 

of UI and PUA claims being filed in response to the pandemic. Like Oregon, most 

of these states are relying on antiquated mainframe systems that were built using 

COBOL, a 60-year old computer language. Only 16 states have modernized their 

automated unemployment insurance systems. Two-thirds of states are making at 

least 50 percent of first payments within three weeks of the week in which the 

application for benefits was filed. 

31. On March 18, 2020, the President signed the Families First Coronavirus Response 

Act (Pub. L. 116-127). This legislation made emergency supplemental 

appropriations in response to the spread of Coronavirus Disease 2019 (COVID-

19) for the purposes of state unemployment insurance administration. Under this 

legislation, Oregon received $12,676,291 in additional UI appropriations to 

supplement its existing UI administrative budget of $44,174,671. Under this 

legislation, states were also given increased flexibility to contract with private 

vendors to perform various UI administrative functions.

32. Like Oregon, Rhode Island is a state using an extremely old COBOL-based UI 

claims-processing legacy system. The Rhode Island Department of Labor and 

Training (RIDLT) worked with a private vendor (Amazon Web Services or AWS) 

and a non-profit tech institution (Research Improving People’s Lives or RIPL) to 

implement a cloud-based contact center that enabled nearly 75,000 unemployed 

workers to successfully file continuing claims on April 19, 2020, its first day of 

operation. RIDLT also collaborated with AWS and RIPL to develop a cloud-
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based online process to collect and store application information for the Pandemic 

Unemployment Assistance (PUA) program, which launched successfully on April 

7, 2020. Both these cloud-based systems alleviated workload for the state’s legacy 

system. For the period since July 1, 2020, Rhode Island has made 89.9 percent of 

all first payments within the federal 14/21-day timeliness standard, ranking 

second nationally.

I hereby declare that the above statement is true to the best of my knowledge and belief, 
and that I understand it is made for use as evidence in court and is subject to penalty of 
perjury.

________________________________ ___________________________________
Date George Wentworth

10/29/2020
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
BRENDA COOK, LISA EXTEROVICH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, and ERIN 
LACERRA, on behalf of themselves and 
all others similarly situated, 

Petitioners, 

v. 

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD, 

Respondents. 

Case No. 20CV23377 

DECLARATION OF BRENDA COOK IN 
SUPPORT OF PETITIONERS’ MOTION 
FOR SUMMARY JUDGMENT  

 

I, Brenda Cook, hereby declare: 

 1. I am one of the petitioners in this matter. 
 
 2. I am a resident of Clackamas County. 

 3. I began receiving benefits about two months after I applied for them.  Payments 
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since then have been delayed at times. 

 4. I am the mother of three children including two who are under the age of 18.  I am 

a domestic violence survivor. 

 5. By the time I started receiving benefits, I did not have any money to buy 

incontinence supplies for one of my children, who is disabled.  I sold plasma to pay for these 

supplies.  I could not afford to purchase birthday presents for my children, all of whom have had 

birthdays since March.   

 6. Because of the delay in receiving benefits and the unpredictable schedule of 

payments, my cell phone was disconnected and my car insurance cancelled.   I also had to 

borrow money to pay for basic supplies and I have not been able to catch up.     

7. Because of my lack of car insurance, I am currently without transportation and am 

unable to take my children to such things as medical appointments.  Two of my children are 

immunocompromised and I would need to take two buses and a tram just to make the 

appointments.   

8. I am in the process of a divorce and the delay in receiving benefits has 

exacerbated the financial pressures related to my marriage and divorce because I fell behind on 

obligations. 

9. I had to purchase faster internet for my three children to be able to participate in 

school.  

 10. Due to the financial impact of the delay of benefits and the subsequent issues  

caused by that delay, I moved from once-a-month to once-a-week therapy appointments.   

/// 
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Each visit costs $15 out-of-pocket that I have not yet been able to pay.   

  

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF 
MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE FOR USE 
AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY OF PERJURY.  
 

 
_________________________________  ____________________________________ 
Date       Brenda Cook 
 

 

10/19/2020
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON 

FOR THE COUNTY OF MULTNOMAH 

FLORENTINA FLORES DE VEGA, 
HTOO LER PAW, HEATHER 
FRANKLIN, VICKI POTROTTA, 
BRENDA COOK, LISA EXTEROVICH, 
ABDELKADIR ABDELKADIR 
MOKRANI, DIANA OROPEZA, DAVID 
KNELL, BRITTNEY CIANI, STACEY 
QUINTERO, KATHY SELVAGGIO, 
TRACY SOLORZANO, and ERIN 
LACERRA, on behalf of themselves and 
all others similarly situated, 

Petitioners, 

v. 

OREGON EMPLOYMENT 
DEPARTMENT and DAVID 
GERSTENFELD, 

Respondents. 

Case No. 20CV23377 

DECLARATION OF LISA EXTEROVICH 
IN SUPPORT OF PETITIONERS’ MOTION 
FOR SUMMARY JUDGMENT  

 

I, Lisa Exterovich, hereby declare: 

 1. I am one of the petitioners in this matter. 
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 2. I am a resident of Multnomah County. 

 3. I applied for regular unemployment insurance on April 13, 2020.  Approximately 

three months later, I began receiving payments from OED. 

 4.  I am a single mother, and my child and I are survivors of domestic violence. 

Because of OED’s delay and unpredictability in paying my unemployment benefits, I was unable 

to pay rent until about a month ago with the help of a local non-profit organization.   

 5. I had to budget food due to my limited resources; I had to delay buying clothes for 

my daughter. 

 6.   I rely on public transportation and was unable to pay the cost at times. 

 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST OF 
MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE FOR USE 
AS EVIDENCE IN COURT AND IS SUBJECT TO PENALTY OF PERJURY.  
 

 
_________________________________  ____________________________________ 
Date       Lisa Exterovich 
 

 

10/24/2020







10/23/2020
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