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Nearly a decade and a half after its enactment, courts and practitioners continue to grapple with the 

implications of the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (“BAPCPA”).  

Among the “new” provisions of BAPCP is a mechanism, under 11 U.S.C. § 365(p) for a Chapter 7 

consumer debtor to assume a lease.  As the consequences for a Chapter 7 debtor of an assumed lease – 

a debt for which personal liability is not subject to discharge – were similar to that of personal property 

purchased through retail installment contracts, a Massachusetts bankruptcy court had previously ruled 

that any lease assumption agreement must be accompanied by a reaffirmation agreement. See In re 

Creighton, 427 B.R. 24 (Bankr. D. Mass. 2007).  Not surprisingly, lessors began to demand reaffirmation 

agreements from Chapter 7 debtor lessees in order to comply with this decision.  That is exactly what 

happened in In re Anderson, (19-11221 D. Mass. September 4, 2019; J. Hoffman).  Not desiring to go 

through the reaffirmation process, the Anderson debtor filed a motion to compel the lessor to enter into 

a lease assumption agreement with the debtor.  This provided the bankruptcy court with an opportunity 

to hand down a thorough analysis of the Chapter 7 lease assumption process and the consequences of a 

Chapter 7 debtor assuming a lease.  

Examining the text of the Bankruptcy Code, the court concluded that the reaffirmation and lease 

assumption procedures were intended to be independent of one another.  The court noted, for 

example, that 11 U.S.C. § 362(h)(1)(A), also enacted as part of BAPCPA, clearly contemplated 

reaffirmation and lease assumption as distinct processes.  Similarly, the timing mechanisms within 

Section 365(p) itself were at odds with those for reaffirmation agreements contained within 11 U.S.C. § 

524(c), the latter which requires that reaffirmation agreements be entered into prior to a debtor 

receiving a Chapter 7 discharge.  The court also examined the consequences of an assumed lease – the 

creation of a post-petition obligation not subject to discharge – and found that requiring both a 

reaffirmation agreement and a lease assumption would create a difference between Chapter 7, on one 

hand, and Chapters 11 and 13, on the other hand, in terms of what would be necessary to create this 

post-petition liability. Lastly, the court noted that the purpose of Section 365(p), to afford Chapter 7 

debtors to assume leases, would be thwarted by requiring the additional complicated step of reaffirming 

the debt.  All of this taken into consideration, Judge Hoffman ruled that reaffirmation agreements were 

not necessary for Chapter 7 lease assumptions.  

Although the court refused to impose the obligation of a reaffirmation agreement on the parties, it did 

rule that, in order for the assumed lease to be a post-petition debt not subject to discharge, the court 

must approve the lease assumption agreement.  Finally, although the issue was not squarely in front of 

it, the court stated that if a debtor did everything required of him or her under Section 365(p) to assume 

a lease and the lessor refused to accept the assumption, the lessor could not enforce any ipso facto 

clause in the lease that would allow it to repossess the leased property due only to the bankruptcy filing 

even if the debtor was otherwise in compliance with the terms of the lease.  



With a dearth of binding decisions on this issue in the First Circuit, the Anderson decision provides 

guidance and clarity as to how one judge believes the Chapter 7 lease assumption process should go 

forward and will perhaps serve as a roadmap for other courts facing the same question.  Click Here for 

the decision.   
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