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EXCULPATORY CLAUSES IN MARINE

TERMINAL OPERATOR SCHEDULES

UNDER THE OCEAN SHIPPING

REFORM ACT OF 1998

By William P. Ryan
Introduction

This is the second of two articles on Marine Terminal
Operator (‘‘MTO’’) Schedules under the Ocean Ship-
ping Reform Act of 1998 (‘‘OSRA’’).1 The first article
addressed the general applicability and limitations of
liability that may be included in MTO Schedules under
the OSRA, and was published in the Second Quarter
2018 edition of Benedict’s Maritime Bulletin (16 BENE-
DICT’S MAR. BULL., pp. 59 et seq. (Second Quarter
2018). This article will discuss restrictions on exculpatory
provisions in MTO Schedules imposed by the Federal
Maritime Commission (‘‘FMC’’) through regulations
issued pursuant to the OSRA, and based on decisions
of the FMC and the courts, both before and after the
enactment of the OSRA.

As discussed in the prior article, the OSRA is intended
to ‘‘amend the Shipping Act of 1984 to encourage
competition in international shipping and growth of
United States exports, and for other purposes.’’2 One
of the objectives of the OSRA is to establish a nondis-
criminatory system for the carriage of goods by water.3

1 Pub. L. No. 105-258, 112 Stat. 1902.
2 Pub. L. No. 105-258, 112 Stat. 1902.
3 46 U.S.C. § 40101

(Continued on page 118)
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MANAGING EDITOR’S INTRODUCTORY NOTE

We begin this edition with the second of two articles on Marine Terminal Operators Schedules created under
the auspices of The Ocean Shipping Reform Act of 1998 (‘‘OSRA’’). These Schedules address the terms and
conditions which may govern marine terminal operations. Our author, William P. Ryan, ably and in detail
describes the purpose and effect of such Schedules established by marine terminal operators and the benefits of
performing services under their terms. This article discusses restrictions on exculpatory provisions in MTO
Schedules imposed by the Federal Maritime Commission (‘‘FMC’’) through regulations issued pursuant to the
OSRA, and based on decisions of the FMC and the courts, both before and after the enactment of the OSRA.

Our next presentation is an article by James E. Mercante on the maintenance and cure obligations of ship owners
to seaman, traditionally treated as ‘‘wards of the admiralty.’’ The article first appeared in the February 21, 2018
edition of the New York Law Journal. James reviews a recent verdict in excess of $70 million in favor of a marine
stewardess after an assault by a fellow crewmember in which it appears that the courts may be signaling that ship
owners need a system to weed out those seafarers equipped with violent dispositions.

In his regular column, Window on Washington, Bryant Gardner provides us with a look at upcoming maritime
legislation in the 115th Congress. He discusses some of the intricacies affecting the legislative process in
passage of the Coast Guard Authorization Act and the National Defense Authorization Act in this time of
division between the political parties, and the differences between House and Senate versions that will have to
be resolved in order to move forward.

We follow with our Recent Developments case summaries to keep you informed on developments in various
aspects of maritime law.

We include in this edition a photographic tribute to our American Merchant Marine submitted by Marva Jo
Wyatt. We encourage our readers to submit their own photos, artwork, poems, or thought pieces to enhance the
enjoyment of reading our publication.

As always, we hope you find this edition interesting and informative, and ask you to consider contributing an
article or note for publication to educate, enlighten, and entertain us.

Robert J. Zapf
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EXCULPATORY CLAUSES IN MARINE TERMINAL OPERATOR SCHEDULES UNDER

THE OCEAN SHIPPING REFORM ACT OF 1998
By William P. Ryan

(Continued from page 115)

The OSRA states that a ‘‘common carrier, marine term-
inal operator, or ocean transportation intermediary may
not fail to establish, observe, and enforce just and reason-
able regulations and practices relating to or connected
with receiving, handling, storing, or delivering prop-
erty.’’4 The OSRA permits MTOs to ‘‘make available
to the public a schedule of rates, regulations, and prac-
tices, including limitations of liability for cargo loss or
damage, pertaining to receiving, delivering, handling, or
storing property at its marine terminal.’’5 Any such sche-
dule is enforceable as an implied contract without proof
of actual knowledge of its provisions.6

Exculpatory Clauses in MTO Schedules

The regulations issued by the FMC under the OSRA
explicitly prohibit the use of any exculpatory provision
in a MTO schedule that would relieve the terminal
operator from liability for its own negligence. The regu-
lations at 46 CFR § 525.2 state, in part, as follows: ‘‘such
terminal schedules cannot contain provisions that excul-
pate or relieve marine terminal operators from liability for
their own negligence, or that impose upon others the
obligation to indemnify or hold harmless the terminals
from liability for their own negligence.’’ Therefore, any
limitation provision that attempts to accomplish that
result could be held invalid.

The FMC first issued a regulation prohibiting the use of
exculpatory provisions in a regulation that was effective
February 23, 1987. That regulation, originally issued as
46 CFR 515.7, states:

No terminal tariff shall contain provisions
that exculpate or otherwise relieve marine
terminal operators from liability for their own
negligence, or that impose upon others the
obligation to indemnify or hold-harmless the
terminals from liability for their own negligence.

The regulation followed a series of cases in which the
FMC invalidated indemnity provisions that attempted to
exculpate an MTO from liability for its own negli-
gence.7 The decisions were based on the Supreme
Court’s decision in Bisso v. Inland Waterways Corp.,
where the Court invalidated an exculpatory clause in a
towage contract.8 In Bisso, an oil barge allided with a
bridge pier and sank while being towed up the Missis-
sippi River by a towboat. The allision was caused by
negligent towage by the operators of the towboat. The
towage contract included a provision stating that the
towage was at the ‘‘sole risk’’ of the barge. A second
provision stated that the master and crew of the towboat
were ‘‘in the performance of said service, become and be
the servants’’ of the barge. The question presented to the
Court was ‘‘whether a towboat may validly contract
against all liability for its own negligent towage.’’9

The Court reviewed its decision in Steamer Syracuse,10

where the court found that a towage contract that stated
that the vessel was towed, ‘‘at the risk of her master and
owners’’ did not relieve the towing vessel of liability for
its negligence, and that the ‘‘towboat ‘must be visited
with the consequences’ of its own negligence.’’11 The
Court, then, stated:

This rule is merely a particular application to
the towage business of a general rule long used
by courts and legislatures to prevent enforce-
ment of release-from-negligence contracts in

4 46 U.S.C. § 41102(C).
5 46 U.S.C. § 40501(f), which states:

Marine terminal operator schedules. A marine term-
inal operator may make available to the public a
schedule of rates, regulations, and practices, including
limitations of liability for cargo loss or damage,
pertaining to receiving, delivering, handling, or
storing property at its marine terminal. Any such sche-
dule made available to the public is enforceable by an
appropriate court as an implied contract without proof
of actual knowledge of its provisions.

6 46 U.S.C. § 40501(f).

7 See, e.g., Pate Stevedoring Co. of Mobile v. Alabama State
Docks Dept., Docket No. 87-13, 87-17, 24 S.R.R. 657 (I.D.),
1987 FMC LEXIS 25 (Dec. 2, 1987).
8 Bisso v. Inland Waterways Corp., 349 U.S. 85 (1955).
9 Bisso, 349 U.S. at 85.
10 Steamer Syracuse, 79 U.S. (12 Wall.) 167 (1870).
11 Bisso, 349 U.S. at 86.
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many relationships such as bailors and bailees,
employers and employees, public service
companies and their customers. The two
main reasons for the creation and application
of the rule have been (1) to discourage negli-
gence by making wrongdoers pay damages,
and (2) to protect those in need of goods or
services from being overreached by others
who have power to drive hard bargains.12

A number of FMC decisions issued before the enact-
ment of the OSRA, relying on Bisso, held that
exculpatory provisions in a tariff constituted an unjust
and unreasonable practice under Section 17 of the Ship-
ping Act of 1916.13 The FMC reasoned that such
provisions can be ‘‘against public policy insofar as
such policy requires businesses affected with a public
interest to be precluded from taking unfair advantage of
those who by necessity must use the facilities of such
businesses.’’14 However, the mere assertion of a poten-
tially unlawful exculpatory indemnity provision is not,
by itself, a violation of the Shipping Act.15

Although the OSRA does not address issues related to
property damage and personal injury claims, the FMC
has allowed provisions regarding such claims to be
included in tariffs and MTO schedules. The stated
purposes of the OSRA relate to the establishment and

promotion of an efficient transportation system for the
carriage of goods by water.16 The legislative history of
the OSRA, as contained in Senate Report No. 105-61,
105th Cong., 1st Sess. (1997), demonstrates that
Congress was focused exclusively on international ship-
ping and commercial interests. The Senate’s only
discussion of limitations of liability as it relates to
MTOs was with respect to limitations of liability for
cargo loss or damage, and the requirement that they be
consistent with domestic law and international conven-
tions.17 The Senate Report does not mention damage to
other property or personal injury.

Despite the absence of an express provision in the
OSRA, decisions of the FMC demonstrate that an
MTO may include provisions in its MTO schedule
that require third parties to indemnify the MTO from
claims other than claims for cargo damage, including
claims for damage to other property and personal inju-
ries. In Pate Stevedoring Co. of Mobile v. Alabama

State Docks Dept.,18 the FMC upheld an indemnity
provision that required stevedores to indemnify the
Alabama State Docks Department (‘‘ASD’’) from
injury claims asserted by longshoremen. Item 108 of
the tariff required the user of a facility to indemnify
and hold harmless ASD for claims for personal injury,
death, and property damage that were caused in whole
or in part by the negligence of the user or its employees,
‘‘except for any such loss occasioned by reason of
[ASD’s] own negligence.’’19 The Administrative Law
Judge (‘‘ALJ’’) held that the indemnity provision did
not violate the Shipping Act of 1916 and the Shipping
Act of 1984, because it did not require the user to indem-
nify ASD for ASD’s own negligence. The ALJ’s
decision was adopted in full by the FMC.20

In Pate, the indemnity obligations imposed by the tariff
were not restricted to indemnifying the port from cargo
damage claims. The indemnity provision that was
approved by the FMC included an obligation to indem-
nify the port from personal injury claims, wrongful

12 349 U.S. at 90-91.
13 See Southeastern Maritime Co. v. Georgia Ports Authority,
28 F.M.C. 221 (1986); Stevens Shipping & Terminal Co. v.
South Carolina State Ports Authority, 28 F.M.C. 97 (1984)
(tariff provision that required users of the facility to indemnify
and save harmless the port authority from all damages,
including personal injury and death, arising from the users’
use of the facility was invalid under Section 17); Central
National Corp. v. Port of Houston Auth., 26 F.M.C. 297
(1984); United States Lines, Inc. v. Maryland Port Admin.,
23 F.M.C. 441, 446 (1980) (exculpatory provisions in a tariff
are unreasonable under Section 17 ‘‘to the extent they relieve
the terminal operators from liability for their own negli-
gence’’); West Gulf Maritime Association v. City of
Galveston, 22 F.M.C. 101, 105 (1979) (it is ‘‘well-established
that exculpatory clauses are invalid as a matter of law in
common carrier and public utility relationships’’); Lucidi v.
Stockton Port District, 22 F.M.C. 19, 29 (1979) (‘‘To the
extent that the provisions of Item 85 would relieve the Port
from damage for liability to property caused in whole or in part
by fault of the Port, and without a quid pro quo of any kind,
such provisions are unjust and unreasonable, in violation of
section 17 of the Act.’’).
14 Lucidi, 22 F.M.C. at 29.
15 Maher Terminals, LLC v. The Port Authority of New York
and New Jersey, Docket No. 08-03, 2014 FMC LEXIS 35
(Dec. 17, 2014).

16 46 U.S.C.S. § 40101.
17 S. Rep No. 105-61, at 25.
18 Pate Stevedoring Co. of Mobile v. Alabama State Docks
Dept., 1987 FMC LEXIS 25 (Dec. 2, 1987), Docket No. 87-
13; 87-17, 24 S.R.R. 657 (I.D.), adopted 24 S.R.R. 1221 (FMC
1988), 1988 FMC LEXIS 21 (Aug. 18, 1988).
19 Pate, 1987 FMC LEXIS 25 *80.
20 Pate Stevedoring Co. of Mobile v. Alabama State Docks
Dept., 1988 FMC LEXIS 21 (Aug. 18, 1988).
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death claims, and property damage claims.21 Although
the OSRA only addresses cargo damage, as demonstrated
in Pate, the FMC has approved tariff provisions that
include claims other than cargo damage claims.

It can be argued that the language of 46 C.F.R.
§ 525.2(a)(1) shows that the prohibition against excul-
patory clauses in MTO schedules is intended to apply
only to claims for ‘‘cargo loss or damage,’’ and not to
other claims, such as claims for damage to property
other than cargo, or personal injury claims. Section
525.2(a)(1) states:

(1) Limitations of liability. Any limitations of
liability for cargo loss or damage pertaining to
receiving, delivering, handling, or storing
property at the marine terminal contained in a
terminal schedule must be consistent with
domestic law and international conventions
and agreements adopted by the United States;
such terminal schedules cannot contain provi-
sions that exculpate or relieve marine terminal
operators from liability for their own negligence,
or that impose upon others the obligation to
indemnify or hold-harmless the terminals from
liability for their own negligence.

The second clause of the paragraph, which contains the
prohibition against exculpatory clauses, refers to ‘‘such

terminal schedules’’ - meaning those relating to ‘‘cargo
loss or damage,’’ as discussed in the first clause of the
paragraph. Section 525.2(a)(1) does not discuss limita-
tions of liability on any claims other than those related to
cargo loss or damage. The regulation does not include
any restrictions on limitations related to damage to other
property, personal injury, or death.

The FMC has Invalidated Additional Insurance

Requirements as Exculpatory Provisions

The FMC has extended the prohibition against indem-
nity provisions that require another party to indemnify
an MTO for the MTO’s own negligence to prohibit
provisions in tariffs that required a third party to name
the MTO as an additional insured on its insurance

policy, if the insurance would cover the MTO for liabi-
lity incurred as a result of its own negligence. In Pate

Stevedoring Co. of Mobile v. Alabama State Docks

Dept.,22 the FMC considered whether the requirement
in a tariff that the MTO be named as an additional
insured violated the Shipping Act. Pate Stevedore
Company of Mobile and three other stevedoring compa-
nies (collectively ‘‘Pate’’) filed complaints with the FMC
to challenge several provisions of the tariff published by
Alabama State Docks Department (‘‘ASD’’).23 Each of
the stevedoring companies was the employer of a long-
shoreman that was injured while loading or unloading
cargo at ASD’s facilities. The stevedores filed claims
with the FMC seeking to have the indemnity and insur-
ance provisions of the tariff invalidated.24

Item 108 of the tariff required the user of a facility to
indemnify and hold harmless ASD from claims for
personal injury, death, and property damage that were
caused in whole or in part by the negligence of the user
or its employees, ‘‘except for any such loss occasioned by
reason of [ASD’s] own negligence.25 The same provision
required users to ‘‘waive all claims it may have against
[ASD] for loss or damage covered under any insurance
policy’’ and required the insurance policies to include a
waiver of the insurer’s right to subrogation. Item 116 of
the Tariff required the user to name ASD as an additional
insured for liability arising from the user’s stevedoring
operations.26 As noted above, the Administrative Law
Judge (‘‘ALJ’’) held that the indemnity provision did
not violate the Shipping Act of 1916 and the Shipping
Act of 1984, because it did not require the user to indem-
nify ASD for ASD’s own negligence. The ALJ also
found that the waiver of claims provision did not
violate the Shipping Act.27

The ALJ, however, found that the insurance provision
was invalid, because it could indirectly exculpate the
port from liability for its own negligence.28 The ALJ
cited West Gulf Maritime Association v. City of

21 See also, Southeastern Maritime Co. v. Georgia Ports
Authority, 28 F.M.C. 221 (1986) (port authority sought indem-
nity from a stevedore for injury to a longshoreman); United
States Lines, Inc. v. Maryland Port Admin., 23 F.M.C. 441,
446 (1980) (port authority sought indemnity, based on its
tariff, from a stevedore and vessel owners for property
damage to cranes and vessels).

22 Pate Stevedoring Co. of Mobile v. Alabama State Docks
Dept., Docket No. 87-13, 87-17, 24 S.R.R. 657 (I.D.), 1987
FMC LEXIS 25 (Dec. 2, 1987).
23 Pate, 1987 FMC LEXIS 25, at *1.
24 Pate, 1987 FMC LEXIS 25, at *5.
25 Pate, 1987 FMC LEXIS 25, at *79-80.
26 Pate, 1987 FMC LEXIS 25, at *80-81.
27 Pate, 1987 FMC LEXIS 25, at *96-97.
28 Id. at *103-04.
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Galveston, where the FMC stated: ‘‘It is unreasonable to
require a user to indemnify the Port against the Port’s
own negligence, and it is equally unreasonable to
require the user to insure that indemnity.’’29 The ALJ
relied upon FMC decisions that state that a tariff is a
unilateral promulgation, and not a product of bargaining
and, therefore, a marine terminal operator cannot
include provisions that exculpate the operator from its
own negligence.30

The ALJ concluded that even in the absence of a direct
exculpatory clause, an insurance provision that requires
the user to purchase insurance to cover the liability of
the terminal ‘‘is an indirect means of relieving the term-
inal of the cost of its own negligence.’’31 Although
additional insured requirements had been upheld by
some courts in the case of towage contracts,32 other
courts had found them to be a method of indirect excul-
pation ‘‘when there has been no bargaining (as is
generally the case with tariffs). . ..’’33

The FMC adopted the initial decision of the ALJ in all
respects.34 The FMC held that the insurance provisions
violate the prohibition against exculpatory clauses in
tariffs, because they attempt to accomplish indirectly
what the tariff could not do directly. The FMC found
that ASD abused its superior bargaining position with
the stevedores by unilaterally imposing the insurance
requirements.35 The FMC held that the insurance provi-
sion was unlawful under the Shipping Act to the extent it
required the stevedores to procure insurance that would
provide coverage for liability ASD incurred as a result of
its own negligence.36 The FMC also found that the tariff
violated § 17 of the Shipping Act, because ‘‘it is an
unfair or prejudicial use of the marine terminal opera-
tor’s superior bargaining position through its tariff to
shift the cost of liability insurance for damages occur-
ring in connection with the activities of stevedores from

itself to the stevedores without distinguishing between
damages resulting from its own negligence and the
negligence of others.’’37 The port was ordered to
amend its tariff and to delete the requirement that the
port be named as an additional insured to cover its own
negligence.

The FMC’s Position on Additional Insured Provi-

sions is Contrary to the Decisions of Most Courts

in Towage Cases

The FMC’s decision in Pate is at odds with several
decisions of the United States Court of Appels for the
Fifth Circuit that have held that a requirement in a
towage contract that a towing company be named as
an additional insured, and that the insurance include a
waiver of subrogation, did not violate Bisso’s prohibi-
tion against exculpatory clauses in towage contracts. In
Fluor Western, Inc. v. G & H Offshore Towing Co.,38

the cargo owner sued the defendant barge owner for
cargo loss that resulted from the sinking of the defen-
dant’s barge. The defendant asserted that the real parties
in interest were Fluor Western’s underwriters, who
insured the cargo and paid Fluor Western for its cargo
losses. The defendant filed a motion for summary judg-
ment contending that the underwriters could not
maintain the action, because they had waived their
rights to subrogation. The plaintiff argued that the provi-
sion of the towage contract was an attempt to absolve the
towing company of liability for its own negligence and
was void under the principles established in Bisso.39

In finding that the principles behind Bisso did not apply
to the case, the court stated:

It appears that ‘‘the overriding consideration in
Bisso was the supposed inequality of the
bargain position of the tug industry and those
in need of its services. The other reason stated
in Bisso for the rule there announced — to
discourage negligence by making wrongdoers
pay damages — was, I believe, of limited
importance and merely served to support the
decision, for, in absence of an unconscionable
disparity in bargain positions, contracting

29 West Gulf Maritime Association v. City of Galveston, 22
F.M.C. 101, 105 (1979).
30 Pate, 1987 FMC LEXIS 25, at *108.
31 Pate, 1987 FMC LEXIS 25, at *104.
32 Pate, 1987 FMC LEXIS 25, at *105.
33 Pate, 1987 FMC LEXIS 25, at *106, citing PPG Indus-
tries, Inc. v. Ashland Oil Co., 592 F.2d 138, 145 (3d Cir.
1978).
34 Pate Stevedoring Co. of Mobile v. Alabama State Docks
Dept., 1988 FMC LEXIS 21 (Aug. 18, 1988).
35 Pate, 1988 FMC LEXIS 21, at *16.
36 Pate, 1988 FMC LEXIS 21, at *18 and 26.

37 Pate, 1988 FMC LEXIS 21, at *28-29.
38 Fluor Western, Inc. v. G & H Offshore Towing Co., 447
F.2d 35 (5th Cir. 1971).
39 Fluor, at 36-37.
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parties should be free to distribute liabilities
and costs as they wish.40

The court concluded that if the evidence showed that
‘‘no disparate relationship exists as to the respective
bargaining positions of contracting parties,’’ then the
waiver of subrogation clauses would not be invalid
under Bisso and ‘‘there would simply be no reason to
apply the invalidating public policy consideration.’’41

In Twenty Grand Offshore, Inc. v. West India Carriers,

Inc.,42 the Fifth Circuit was again presented with the
question of whether a towage contract that required
the owners of a tug and tow to insure their respective
vessels and designate the other party as an additional
insured on their insurance policies was an invalid and
unenforceable exculpatory clause, in violation of the
rule in Bisso. In Twenty Grand, a barge in the tow of
a tug broke loose during heavy weather and became
stranded on the beach. The tug owner filed an action
for exoneration from or limitation of liability. The
district court found that the tug was negligent and that
the owner had privity and knowledge, and awarded
damages to the barge owner.43 On appeal, the tug
owner argued that the claim was barred by a requirement
in the towage contract that the barge owner name the tug
owner as an additional insured on its insurance policy,
and obtain a waiver of subrogation. The barge owner
failed to name the tug owner as an additional insured, or
obtain the waiver of subrogation. The district court
found that the towage contract was invalid and in viola-
tion of Bisso. The Fifth Circuit disagreed and reversed.

The court found that the concerns in Bisso over uneven
bargaining power in the towing industry did not exist in
the case and that the contract was the result of ‘‘fair
dealing, with no anti-competitive forces at work. . ..’’44

The court held that the ‘‘premise that compulsory insur-
ance clauses are exculpatory per se in the context of
Bisso, is unsound. Such a doctrinaire interpretation is
not supported by the reasons undergirding Bisso.’’45

The court went on to hold that a provision in a towing
agreement that requires each party to insure its own
vessel, to provide a waiver of subrogation, and to
name the other party as an additional insured is not an
invalid exculpatory clause under Bisso.46

In BASF Wyandotte Corp. v. The Tug Leander, Jr.,47

the Fifth Circuit made it clear that the decisions in Fluor

and Twenty Grand do not require a mutuality of waiver
of subrogation rights in order to have an enforceable
insurance requirement in a towage contract. The court
held that the additional insured and waiver of subroga-
tion provision was valid and legally enforceable, and
that the subrogated insurer of the party whose barges
were damaged was prohibited from recovering from
the towing company.

The United States Court of Appels for the Ninth Circuit
has followed the Fifth Circuit’s decisions in Fluor and
Twenty Grand, finding that it was ‘‘sound, and that it is
not against public policy to enforce an insurance provi-
sion in a towage contract.’’48 However, in PPG

Industries, Inc. v. Ashland Oil Co., the United States
Court of Appeals for the Third Circuit questioned the
validity of the Fifth Circuit cases and stated that the
court was ‘‘inclined to view [Bisso and Dixilyn Drilling

Corp. v. Crescent Towing & Salvage Co., 372 U.S. 697,
697, 83 S. Ct. 967, 968 (1963)] as proscribing indirect as
well as direct exculpation of negligence by carriers.’’49

In another, but similar context, most states have
some form of statute that prohibits indemnity agree-
ments in construction contracts that require one party
to indemnify another party for the second party’s own
negligence. As of 2016, 43 states had some form of law
that prohibits indemnifying another party for that party’s
own negligence in a construction contract.50 However,

40 Fluor, at 38.
41 Fluor, at 39.
42 Twenty Grand Offshore, Inc. v. West India Carriers, Inc.,
492 F.2d 679, 680 (5th Cir. 1974).
43 Twenty Grand, 492 F.2d at 680.
44 Twenty Grand, 492 F.2d at 683.
45 Twenty Grand, 492 F.2d at 683.

46 Twenty Grand, 492 F.2d at 685.
47 BASF Wyandotte Corp. v. The Tug Leander, Jr., 590 F.2d
96, 97 (5th Cir. 1979).
48 Dillingham Tug & Barge Corp. v. Collier Carbon & Chem.
Corp., 707 F.2d 1086, 1090 (9th Cir. 1983).
49 PPG Industries, Inc. v. Ashland Oil Co., 592 F.2d 138, 145
(3d Cir. 1978).
50 Donald W. Gregory and Eric B. Travers, Foundation of the
American Subcontractors Association, Inc., Anti-Indemnity
Statutes in the 50 States: 2016.
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most states do not extend that prohibition to require-
ments that a party be named as an additional insured
on another’s insurance policy. Only six states prohibit
one party from requiring that another party name it as an
additional insured under its insurance policy.51 As one
court has stated, an ‘‘agreement in a construction contract
requiring a contractor to provide insurance for the general
contractor protects, the interests of the public and the
construction workers because it ensures that there is a
potential source of compensation for injuries.’’52

The FMC’s Justification for Prohibiting Exculpa-

tory Clauses and Additional Insured Provisions do

not Apply to Private MTOs

One of the FMC’s concerns with exculpatory clauses
appears to be that a tariff (MTO schedule) is a ‘‘unilat-
eral promulgation’’ and not the product of negotiation.53

This position is based on the Supreme Court’s statement
in Bisso that one of the reasons for the rule against
exculpatory clauses is ‘‘to protect those in need of
goods or services from being overreached by others
who have power to drive hard bargains.’’54 However,
a party intending to make use of the services of an MTO
can elect to enter into a separate contract that does not
include all of the terms of an MTO schedule, and can
negotiate different terms with the MTO. Under those
circumstances, unequal bargaining power does not
exist and an MTO should be able to include an exculpa-
tory provision or requirement that it be named as an
additional insured. As the Fifth Circuit noted in Fluor

Western, Inc. v. G & H Offshore Towing Co., ‘‘in
absence of an unconscionable disparity in bargain posi-
tions, contracting parties should be free to distribute
liabilities and costs as they wish.’’55

All of the decisions of the FMC that have invalidated
exculpatory provisions or additional insured provisions
in a marine terminal tariff involved tariffs that were

issued by state or local governmental port
authorities.56 Many of those cases analogize a public
port to a public utility, and emphasize the uneven
bargaining power that a public port or public utility
has over the public.57 None of the FMC’s decisions
address a tariff or MTO schedule issued by a private
or non-governmental MTO. Private MTOs do not main-
tain the monopolistic position of a public port authority.
In fact, ports may have more than one MTO operating at
the port. Therefore, parties making use of the services of
a private MTO can bargain on equal footing.

The other reason expressed by the Supreme Court in
Bisso is ‘‘to discourage negligence by making wrong-
doers pay damages.’’ Even in those circumstances where
an MTO is named an additional insured under a user’s
policy, the MTO still has an incentive to act with reason-
able care, and an injured party has another ‘‘potential
source of compensation for injuries.’’58 A provision
requiring that an MTO be named as an additional
insured is simply a contractual means of shifting the
cost of insurance. Any party injured by the negligence
of an MTO will still have its remedy available to it.

A requirement that a user of a marine terminal name the
MTO as an additional insured on its insurance policy is a
reasonable one. The language of the OSRA and the
FMC’s regulations do not prohibit such a provision.

51 Id.
52 W.E. O’Neil Constr. Co. v. General. Casualty Co., 321 Ill.
App. 3d 550, 557, 254 Ill. Dec. 949, 954, 748 N.E.2d 667, 672
(Ill. App. 2001).
53 Pate, 1987 FMC LEXIS 25, at *108.
54 Bisso, 349 U.S. at 90-91.
55 Fluor Western, Inc. v. G & H Offshore Towing Co., 447
F.2d 35, 38 (5th Cir. 1971).

56 See Pate Stevedoring Co. of Mobile v. Alabama State
Docks Dept., Docket No. 87-13, 87-17, 24 S.R.R. 657
(I.D.), 1987 FMC LEXIS 25 (Dec. 2, 1987) (port authority
sought indemnity and coverage as an additional insured from
stevedores for injuries to longshoremen); Southeastern Mari-
time Co. v. Georgia Ports Authority, 28 F.M.C. 221 (1986)
(port authority sought indemnity from a stevedore for injury to
a longshoreman); Stevens Shipping & Terminal Co. v. South
Carolina State Ports Authority, 28 F.M.C. 97 (1984) (port
authority’s tariff required users of the facility to indemnify
and save harmless the port authority from all damages,
including personal injury and death, arising from the users’
use of the facility was invalid under Section 17); United
States Lines, Inc. v. Maryland Port Admin., 23 F.M.C. 441,
446 (1980) (port authority sought indemnity, based on its
tariff, from a stevedore and vessel owners for property
damage to cranes and vessels); West Gulf Maritime Associa-
tion v. City of Galveston, 22 F.M.C. 101, 105 (1979)
(complaint filed against port authority challenging exculpatory
clauses in the port’s tariff).
57 See, Southeastern Maritime Co. v. Georgia Ports
Authority, 28 F.M.C. 221, 222 and 244 (1986); United
States Lines, Inc. v. Maryland Port Admin., 23 F.M.C. 441,
459 (1980).
58 W.E. O’Neil Constr. Co. v. General. Casualty Co., 321 Ill.
App. 3d 550, 557, 254 Ill. Dec. 949, 954, 748 N.E.2d 667, 672
(Ill. App., 2001).
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Part 525.1(a)(1) prohibits an MTO from including a
provision that would ‘‘impose upon others the obligation
to indemnify or hold-harmless the terminals from liabi-
lity for their own negligence,’’59 but the regulation does
not mention or prohibit a requirement that an MTO be
named as an additional insured. The FMC should follow
the positions taken by the courts in towing and construc-
tion contract cases, and find that an additional insured
requirement in an MTO schedule is a reasonable
requirement under the OSRA.

Liability for Delay or Consequential Damages

The MTO may include a provision stating that the MTO
is not liable for consequential damages, demurrage,60

detention, or damages for delay, including claims for
deadfreight.61 It should be noted that the FMC has inva-
lidated provisions of terminal tariffs that exculpated the
terminals from liability for delays to trucks in New York
Harbor.62 The provision at issue stated: ‘‘The Terminal
Operator assumes no responsibility for delay to motor
vehicles and no claims for such delay will be honored.’’
The FMC’s examiner heard evidence regarding the
delays experienced by trucks at the terminals. The
FMC concluded that it was not possible to determine
which party was responsible for the delay in many
instances, but found that it was inappropriate for the
terminals to exclude liability for detention in those
circumstances where the delay was caused by the term-
inals. In holding the provision invalid, the FMC said that
it ‘‘is neither just nor reasonable for respondents to
disclaim liability for all delays and their attempt to do

so was invalid under section 17’’ of the Shipping Act.63

The FMC ordered that the disclaimer of liability be
deleted from the tariff and replaced with ‘‘a reasonable
detention rule which would compensate truck drivers for
unreasonable delays caused by or under the control of
the terminal.’’ The FMC’s decision was upheld in Amer-

ican Export-Isbrandtsen Lines, Inc. v. Federal

Maritime Commission.64

Limitations on recovery for demurrage on vessels and
consequential damages have, however, been upheld in
the context of a towage contract. In Canarctic Shipping

Co. v. Great Lakes Towing Co.,65 the M/V Arctic was
taken in tow by two tugboats owned by Great Lakes
Towing Company. As the flotilla approached a bridge,
the tugs allowed the vessel to shift too far to port side
and struck the bridge abutment, sustaining damage to
her hull above the waterline. The bareboat charterer of
the Arctic brought suit against the tugs’ owners for
damage to the vessel and demurrage. The district court
found that the tugs were entirely at fault and awarded
$59,436.46 for damage to the vessel, but limited the
claim for demurrage/loss of use to $1,000 per day, as
specified in Great Lakes’ tariff.

The charterer argued that the clause of the tariff that
limited damages for demurrage violated Bisso’s prohi-
bition against exculpatory clauses in towage contracts.
The court held that Bisso does not invalidate all limita-
tions on liability. Bisso prohibits a towing company
from exempting itself from all liability for negligent
towage. The court found that ‘‘a limitation on damages,
unlike an exemption, does not induce or encourage negli-
gence’’ and upheld the validity of the limitation.66

In Foss Maritime Co. v. Cashman Equip. Corp., the
court upheld a provision of a towage contract that
stated that the towing company was not liable for:

59 46 CFR 525.1(a)(1).
60 Generally, an MTO would not be liable for railcar demur-
rage unless it is a party to the transportation contract. See
Southern Pacific Transp. Co. v. Matson Navigation Co., 383
F. Supp. 154, 157 (N.D. Cal. 1974). ‘‘(O)nly an original party
to the rail transportation contract, or a consignee by virtue of
acceptance of the goods, may be liable for demurrage.’’ See,
Southern Pacific Transp. Co. v. Matson Navigation Co., 383
F. Supp. 154, 157 (N.D. Cal. 1974) ‘‘(A)ll the reported
opinions agree that only a party to the rail transportation
contract may be liable for demurrage.’’ CSX Transportation,
Inc. v. City of Pensacola, 936 F. Supp. 880, 884-885 (N.D.
Fla. 1995) (the port was, as a matter of law, not liable for
railcar demurrage).
61 Peoples’ Democratic Republic of Yemen v. Goodpasture,
Inc., 782 F.2d 346, 350-351 (2d Cir. 1986) (a ‘‘deadfreight
claim still amounts to nothing more than a claim for conse-
quential damages. . ..’’)
62 Truck and Lighter Loading and Unloading Practices at
New York Harbor, 9 F.M.C. 505, 515 (1966).

63 Section 17 stated: ‘‘Practices in handling property. A
common carrier, marine terminal operator, or ocean transpor-
tation intermediary may not fail to establish, observe, and
enforce just and reasonable regulations and practices relating
to or connected with receiving, handling, storing, or delivering
property.’’ The current version of section 17 is now found at 46
U.S.C.S. § 41102(c).
64 American Export-Isbrandtsen Lines, Inc. v. Federal Mari-
time Commission, 389 F.2d 962, 968 (D.C. Cir. 1968).
65 Canarctic Shipping Co. v. Great Lakes Towing Co., 670
F.2d 61 (6th Cir. 1982).
66 Canarctic, 670 F.2d at 63.
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indirect, consequential, or special damages
whatsoever, including, without limitation,
extra expense, loss of profits, loss of use of
property, delay or damages consequential
upon loss of use, whether resulting from negli-
gence, breach hereof, or otherwise, and even if
the possibility of such is or was foreseeable by
Owner, Customer, or any other person or
entity.67

The court found that the limitation on recovery of
damages did not violate the Bisso doctrine. In Gaida

Shipping Corp. v. Tug S/R Mare Island & Seariver

Maritime, Inc., the court upheld the Standard Terms
and Conditions of a towage contract that limited the
towing company’s liability to $250,000 and excluded
liability for incidental and consequential damages,
‘‘finding that the public policy justifications in Bisso

are not implicated in the context of a provision which
limits liability.’’68 Disclaimers of liability for conse-
quential damages have also been upheld in bills of
lading and other maritime contracts.69

The FMC’s decision in American Export-Isbrandtsen

Lines, Inc. does not appear to have been extended to
claims for demurrage or delay by parties other than
trucking companies. In Phoenix Bulk Carriers BVI

Ltd v. Associated Terminals at Globalplex, LLC,70 the
court enforced a provision of a terminal tariff that stated
that the ‘‘MTO does not assume responsibility for
demurrage to vessels under any circumstances,’’ and
denied a vessel’s claim for demurrage charges. The

prohibition on disclaimers of liability for delay on
trucks in American Export-Isbrandtsen Lines, Inc. was
a result of the need to address the serious issue of delay
at the terminals, and to provide an incentive for the
terminals to reduce that delay. It is likely that the
FMC could take a different view of disclaimers of
liability or limitations on the amount of liability for
consequential damages, demurrage and delay in other
circumstances, and would enforce such limitations.

Conclusion

The regulations issued by the FMC under the OSRA
prohibit the use of any exculpatory provision in an
MTO schedule that relieves the MTO from liability for
cargo loss or damage caused by the MTO’s own negli-
gence. The FMC’s extension of the prohibition against
exculpatory clauses to invalidate claims other than
claims for cargo loss or damage is not consistent with
the language of 46 C.F.R. § 525.2(a)(1). The FMC has
also used the prohibition to prohibit MTO’s from
including a requirement that a user of a marine terminal
name the MTO as an additional insured on its insurance
policy, if the insurance would cover the MTO for its own
negligence. The language of the OSRA and the FMC’s
regulations do not support such a prohibition. The FMC
should follow the positions taken by the courts in towing
and construction contract cases, and permit additional
insured requirements in MTO schedules.

*****

William P. Ryan is a shareholder (limited) in the law

firm of Marwedel, Minichello & Reeb, P.C. in Chicago,

Illinois, and is a Proctor Member of The Maritime Law

Association of the United States.67 Foss Maritime Co. v. Cashman Equip. Corp., 2008 U.S.
Dist. LEXIS 87717, at *17-21 (E.D. La. Oct. 6, 2008).
68 Gaida Shipping Corp. v. Tug S/R Mare Island & Seariver
Maritime, Inc., 2002 U.S. Dist. LEXIS 29365, at *2 (N.D. Cal.
Sep. 6, 2002).
69 See, Dann Marine Towing, LC v. Gen. Ship Repair Corp.,
2017 U.S. Dist. LEXIS 144614, at *61 (D. Md. Sep. 7, 2017)
(court enforced provision of vessel repair contract that
excluded liability for consequential damages to deny a claim
for loss of use of a vessel); Philips-Van Heusen Corp. v. Mitsui
O.S.K. Lines LTD., 2002 U.S. Dist. LEXIS 27057, at *37-38
(M.D. Pa. Aug. 14, 2002) (the court enforced the terms of
ocean carriers’ bills of lading that excluded consequential
damages); AGIP Petroleum Co. v. Gulf Island Fabrication,
Inc., 56 F. Supp. 2d 776 (S.D. Tex. 1999) (provision in
contract for the design and installation of an offshore produc-
tion platform that barred recovery of consequential damages
was enforced under maritime law).
70 Phoenix Bulk Carriers BVI Ltd v. Associated Terminals at
Globalplex, LLC, 2016 U.S. Dist. LEXIS 52874, at *7 (E.D.
La. Apr. 20, 2016).
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‘MARI-CRIMES’ ON THE RADAR
1

By James E. Mercante
Due to the rigors of the sea, long periods of time away
from home and the whim of tyrannical captains,
seafarers have historically been treated as ‘wards’ of the
court and with the ‘‘tenderness of a guardian.’’2 However,
that tide may be turning.

In a time not long ago, a seaman could venture ashore in
a foreign port, jump out of the window of a brothel and
break a leg. Yet, that seaman was nonetheless entitled to
a remedy against his employer for ‘maintenance’ (daily
living expenses) and ‘cure’ (medicals) while recovering.
The reason being that even some deliberate acts of
misbehavior were considered a ‘‘classic predisposition
of sailors ashore.’’ As a result, courts were liberal in their
attitude toward seamen who received injuries while on
shore leave through their ‘‘notorious penchants.’’3 In a
case involving a seaman’s brawl aboard ship, the
Second Circuit stated that the ordinary seaman is likely
to be less even tempered than others, while recognizing
that the shipowner violates its duty only if there is present
in the crew ‘‘a seaman with a wicked disposition, a
propensity to evil conduct, a savage and vicious nature.’’4

Mari-crimes

A recent verdict in excess of $70 million in favor of a
marine stewardess raped by a fellow crewmember is
signaling that vessel owners need a system to weed
out those seafarers equipped with wicked dispositions.5

On February 25, 2015, a 20-year-old woman was
working as a stewardess onboard a 150 foot, three
deck luxury yacht named ‘ENDLESS SUMMER’. The
stewardess and a fellow deckhand had separate cabins
on the lowest deck, while the captain had his cabin on
the third deck. The deckhand went ashore and returned

to the yacht intoxicated. He then reportedly forced his
way into the stewardess’ cabin and raped her. The
captain was in his cabin at the time and either did not
see or otherwise prevent the drunken sailor from
boarding the yacht; nor hear the stewardess’ cry for
help from below deck. There were no other people
onboard and the yacht’s communication system was
down so the stewardess apparently had no means to
call for help. The deckhand was prosecuted and pled
guilty to sexual battery. The stewardess initiated a
civil suit against the deckhand and her employer, the
yacht owner. According to the verdict sheet, the jury
found that the plaintiff stewardess was acting within
the course of employment as a crewmember of a vessel
in navigation at the time of the incident; that the yacht
owner was negligent and that negligence was the legal
cause of the damage to plaintiff.6

There were issues in the Baca case as to whether the
laid-up and out of commission yacht still qualified as
a ‘‘vessel in navigation’’ under maritime law and in the
same vein, whether the culpable deckhand qualified as
a ‘‘seaman.’’ Seaman status goes hand-in-hand with
employment aboard a vessel but by the same token, if
the yacht no longer qualifies as a vessel in navigation,
the worker no longer qualifies as a seaman. The jury’s
determinations on these issues apparently triggered the
yacht owner’s marine insurance policy indemnifying for
negligent acts of the crewmember. The ‘status’ issues
reportedly will be the subject of an appeal.

Marine liability

When a crime occurs at sea involving a crew member
or passenger, the finger typically gets pointed at
the vessel owner or employer with the deep pocket
and a responsibility to provide persons with a safe
vessel. In practice, a seaman’s employer can be held
accountable for liability arising from injury or death
to another seaman under the federal ‘Jones Act’ (46
U.S.C. § 30104) or the doctrine of ‘unseaworthiness’.
Comparatively, a common carrier like a cruise ship
owner owes a non-delegable duty to protect its passen-
gers from crimes. While most courts hold carriers strictly

1 Reprinted with permission from the February 21, 2018
edition of the NEW YORK LAW JOURNAL � 2018 ALM
Media Properties, LLC. All rights reserved. Further duplica-
tion without permission is prohibited. This article was edited
solely for style.
2 Boulton v. Moore, 14 F.922, 926 (N.D. Ill. 1883).
3 Koistinen v. American Export Lines, Inc., 194 Misc. 942
(City Court, New York County 1948).
4 Gerald v. United States Lines Co., 368 F. 2d 343 (2d Cir.
1966).
5 Baca v. Island Girl, et al., No. 16-003324 (Fla. 17th Cir. Ct.
Jan. 29, 2018).

6 Baca v. Island Girl, et al., No. 16-003324 (Fla. 17th Cir. Ct.
Jan. 29, 2018).
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liable for assault by a crewmember on a passenger, New
York federal courts anchor carrier liability based on
negligence.7

An employer’s liability under the Jones Act for a crew-
member’s assault against another crewmember requires
either that the: (i) assault was committed by a crewmem-
ber’s superior for the benefit of the ship’s business; (ii)
ship’s officers negligently failed to prevent a foreseeable
assault; or (iii) employer negligently hired the seaman
when it should have known of the seaman’s troubling
temperament.8 In Cain v. Alpha S.S. Corp.,9 a ship-
owner was held responsible when its captain beat a
crewmember with a wrench for being late to work.
Oddly enough, in finding liability, the Court held that
the assault was done to benefit ship’s business because
the captain was making an ‘‘effort to maintain discipline
and obtain a full engine room crew for the watch of
which he was in charge.’’10 In Baca v. Island Girl,

Ltd., the yacht owner’s reported failure to conduct a back-
ground check on its hired crew coupled with the captain
not enforcing a rule against allowing intoxicated crew
members to board the vessel was apparently instrumental
in finding negligence and unseaworthiness of the vessel.

The doctrine of seaworthiness is a general maritime law
concept developed by federal admiralty courts. It is a
close cousin of strict liability when a vessel is deemed
not fit for its intended purpose, whether by poor design,
a dangerous condition, or the owner’s hiring of an
incompetent officer or crewmember. The duty includes
the obligation to provide a ship with seamen ‘‘equal in
disposition and seamanship to the ordinary men in the
calling.’’11 For example, just the presence onboard of a
violent crewmember can trigger a shipowner’s liability
if the crewmember is deemed to be ‘savage’ and
‘vicious’ in nature.12 In Miles v. Apex Marine Corp.,13

evidence that an assailant’s vicious infliction of 62 knife
wounds was enough to deem the vessel unseaworthy.
A seaman who was attacked from behind by an ‘insane’

crewmember with a meat cleaver was also able to
recover against his employer in Kenn v. Overseas Tank-

ship Corp.14

Still, in Walters v. Moore-McCormack Lines, Inc.,15 a
run-of-the-mill fistfight was considered by the Second
Circuit to be a ‘normal’ risk faced by a seaman, and did
not in itself make a vessel ‘unseaworthy’. In addition,
the assault was held to have been committed solely to
satisfy the temper of the assailant, and not for any
benefit of the ship or the ship’s business. Surprisingly,
in Ballance v. Energy Transp. Corp.,16 the Southern
District of New York held that a female cook aboard
ship who was sexually harassed both verbally and physi-
cally by her fellow crewmembers, did not have a
claim for unseaworthiness. The Court explained that it
‘‘is aware of no case, nor does plaintiff present one, in
which alleged sexual harassment aboard a vessel, even
that which involves possible physical contact, survived
a summary judgment motion. Unlike the assault claims
where the attacks were savage and vicious, the alleged
assault here does not fall into the same category.’’
However, the seaman’s claim under the Jones Act
survived summary judgment since a question of fact
existed as to whether she feared an immediate risk of
physical harm by the alleged sexual harassment.17

In addition to civil liability, maritime law maintains its
own set of criminal statutes. Most significantly, the
Seaman’s Manslaughter Statute can impose criminal
liability on a vessel owner or officer for a seaman’s
death caused by negligence.18 In United States v. Lee

Peng Fei,19 a smuggler was sentenced to 10 years impri-
sonment under the Seaman’s Manslaughter Statute. He
had arranged for hundreds of aliens to be transported and
cast ashore from the cargo ship GOLDEN VENTURE
with no life preservers, limited access to food and inhu-
mane conditions. The defendant ordered the ship to
intentionally ground at full speed off the coast of Rock-
away Point in Queens, NewYork, and directed passengers
to jump overboard and swim to shore. Six died from

7 York v. Commodore Cruise Line, Ltd., 863 F. Supp. 159
(S.D.N.Y. 1994).
8 Lambert v. Morania Tanker Corp., 677 F.2d 245 (2d Cir.
1982).
9 Cain v. Alpha S.S. Corp., 35 F.2d 717 (2d Cir. 1929).
10 Id.
11 Jones v. Lykes Bros. Steamship Co., 204 F.2d 815, 817 (2d
Cir. 1953).
12 Boudin v. Lykes Bros. S.S. Co., 348 U.S. 336 (1955).
13 Miles v. Apex Marine Corp., 498 U.S. 19 (1990).

14 Kenn v. Overseas Tankship Corp., 194 F.2d 515 (2d Cir.
1952).
15 Walters v. Moore-McCormack Lines, Inc., 309 F.2d 191
(2d Cir. 1962).
16 Ballance v. Energy Transp. Corp., 2001 U.S. Dist. LEXIS
16763, 2002 AMC 198 (S.D.N.Y. Oct. 17, 2001).
17 Id.
18 18 U.S.C.S. § 1115.
19 United States v. Lee Peng Fei, 225 F.3d 167 (2d Cir. 2000).
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drowning, and the Court found that the defendant’s
control over the ship and his misconduct warranted his
conviction for the statute’s maximum punishment.

Lien on me

Even if a crewmember is able to prove liability against
the owner for a criminal act, there is typically an uphill
battle in collecting the judgment. This is because marine
insurance policies exclude coverage for criminal or
illegal acts. If this becomes an issue, the claimant will
likely attempt to assert a maritime lien against the vessel
by initiating an ‘in rem’ action in federal court. In this
scenario, a federal court will be asked to issue a warrant of
‘arrest’ to seize and sell the vessel to allow the seafarer to
recover damages up to the value of the vessel.

Seaworthy crews

Courts are drifting away from the idea that violence is an
acceptable risk for persons enduring the rigors of the sea

and the temperament of certain seafarers. Thorough
employee background checks and proper onboard
security and communications measures are here to stay
for vessels of all shapes and sizes employing a crew.
Indeed, vessel owners today are much more involved in
making sure that not only the vessel but also the crew is
‘seaworthy’.
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WINDOW ON WASHINGTON

Shipyard Chum, Yachts, Zebra Mussels, and Coastie ROTC: A Peek

at Maritime Legislation on Deck for the 115th Congress

By Bryant E. Gardner

As long-suffering readers of Window on Washington

may recall, most maritime legislation in recent years
ultimately gets pinned onto either the National
Defense Authorization Act or the Coast Guard Author-
ization Act—the two main legislative vehicles that
typically pass each year. Although the bills provide
the basic authorization for the uniformed services, they
also serve as the legislative vehicles for all manner of
national defense and maritime-related measures.
This year, the Coast Guard Authorization Act1 itself
became mired in disputes, and as a result the Coast
Guard provision failed numerous times to clear the
hurdles necessary to move forward. Therefore, Coast
Guard and Maritime Subcommittee Chairman Duncan
Hunter (R-CA) offered the entire Coast Guard bill as an
amendment tack-on to the National Defense Authoriza-
tion Act,2 in hopes of getting it through, which was
accepted by the House Armed Services Committee.

Therefore, as of this writing, the two provisions look
set to be considered together, subject to clearing the
higher hurdles in the Senate stemming from the proce-
durally stronger position of the Democrats in that
chamber, where the Coast Guard Bill remains a standa-
lone bill.3 While the fate of the legislation remains
unclear, passage of both measures remains a high bipar-
tisan priority on both sides of the Hill, and they are
worth a peek to see what to expect this year.

Naval Vessel Repair Work Coming Home. The House
measure requires that all vessels that are part of the U.S.
Navy fleet be treated as though they are assigned to
home ports in the U.S. or Guam, which would bring
the requirement that they be maintained in U.S. ship-
yards (including Guam).4 Currently, overseas home port
Navy vessels are exempt from the U.S. yard require-
ment, in particular vessels stationed in Bahrain, the
Western Pacific, Japan, Italy, and Spain. The Navy
reports that approximately 20 ships will be affected,
with 13 transiting back to the U.S. annually. The
Congressional Budget Office estimates that the new

1 H.R. 2518, 115th Cong. (2017) (the initial standalone House
Coast Guard Authorization Act).
2 H.R. 5515, 115th Cong. (2018) (the House National Defense
Authorization Act as reported with all amendments, including
the Coast Guard bill as placed on the Senate calendar). S. 2987,
115th Cong. (2018) (Senate National Defense Authorization
Act).

3 S. 1129, 115th Cong. (2017) (Senate Coast Guard Author-
ization Act).
4 H.R. 5515 § 322.
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requirement will cost approximately $400 million
during 2019-2023. The Navy further indicated that
the requirement will reduce operational status by
requiring vessels to transit an additional 26 days each
way for repairs. So-called ‘‘voyage repairs,’’ necessary
for mission safety or continued deployment overseas,
would be exempt. Furthermore, both the House and
Senate bills would impose a new 10-year limitation on
forward deployment of vessels overseas, following
which they must be assigned a U.S. home port.5

More Shipyard Tweaks. The bill also includes new
twists on the limitations regarding purchases and
repairs using the Navy’s National Defense Sealift
Fund. Components for auxiliary ships, including pumps,
propulsion system components, and cranes, would be
required to be purchased from suppliers that are part of
the national industrial base.6 Moreover, the measure
provides a good indication of what might be next, by
requiring cost reporting on expansion of the requirement
to include all naval vessels built using Shipbuilding and
Conversion funds, and expanding the list of components
sourced from the national industrial base to include
waterjet marine propulsion systems, azimuth thrusters,
and bow thrusters.

Historically, funds from the Navy’s National Defense
Sealift Fund could be spent to maintain and recapitalize
the stand-by National Defense Reserve Fleet and Ready
Reserve Fleet7 only if built or restored in U.S. shipyards.
However, changes to the law permitted expenditures
to acquire vessels built in foreign yards if such
vessels participated in the Maritime Security Program,
a program which provides reserve payments of $5
million per year to militarily useful U.S.-flag vessels
in exchange for their availability to the Federal Govern-
ment in times of war or national emergency.8 The House
bill would expand this exception from two foreign-built
vessels to ten, but if more than two are purchased, the

bill would require the development of an acquisition
strategy for no less than ten U.S.-built sealift vessels
to be delivered beginning in 2026.9 Moreover, the bill
restricts the Military Sealift Command’s access to
twenty-five percent of appropriated funds until it has
entered into a contract for the procurement of two
used foreign-built vessels and completed a development
document for a common hull multi-mission platform
which could be used to recapitalize aging state maritime
school training ships.10 However, the White House
objected to the funding limitation.11 The Senate Bill,
on the other hand, would only increase the purchase
authority for foreign-built Maritime Security Program
vessels from two to seven, until 2030.12

Elsewhere, in the Coast Guard section of the bills, provi-
sions are made for the Coast Guard to enter into new
‘‘cost plus incentive fee’’ contracts for the construction
of Coast Guard vessels, which provide incentive fees
to wage-grade employees for improved delivery sche-
dules or technical performance.13 Furthermore, both
the House and Senate bills restrict the time-honored
practice of directing that certain conversions, alterations,
or repairs be conducted in certain types of yards or
geographic areas, usually tied to a particular congres-
sional district, and instead encourage assignment based
upon economic and military considerations.14

The House bill also authorizes $350 million for the
development of new state maritime school training
ships, the oldest of which is 57 years old, and prohibits
the purchase of used vessels for the schools because the
committee ‘‘is concerned that such a short-term strategy
would not support the long-term maritime academies’
interest.’’15 The U.S. Maritime Administration had
proposed the purchase of two used ships as a bridge to
newbuilds. Pending the addition of new ships, the

5 H.R. 5515 § 323; S. 2987 § 1013.
6 H.R. 5515 § 841. Notably, the provision specifically
excludes icebreakers from the definition of ‘‘auxiliary
ships,’’ likely in hopes of easing the Coast Guard’s long
pursued holy grail of new heavy polar icebreaker capacity.
7 These are the Government-owned standby surge sealift
fleets, crewed by U.S. civilian mariners.
8 19 U.S.C. § 2218(E)(3)(A).

9 H.R. 5515 § 1022(a).
10 Id. § 1022(b). Congress has grown increasingly alarmed at
the age of the state academy training ships. Most notably Fort
Schuyler’s EMPIRE STATE and Buzzards Bay’s KENNEDY.
11 Executive Office of the President, Office of Management
and Budget, Statement of Administration Policy: HR 5515—
National Defense Authorization Act for Fiscal Year 2019
(May 22, 2018).
12 S. 2987 § 1016.
13 H.R. 5515 § 4307; S. 1129 § 504.
14 H.R. 5515 § 4310; S. 1129 § 508.
15 H.R. 5515 §§ 3501 & 3503; H. Rep. 115-676, 115th Cong.,
May 15, 2018.
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measure directs the Department of Transportation to
develop a program for the sharing of existing academy
vessels to ensure training requirements are met.16

Changes for Federal Contractors Providing

‘‘Commercial Items.’’ Under provisions of the Federal
Acquisition Regulation, Defense Department contrac-
tors, including ship operators and managers, have long
been required to flow-down a plethora of various policy-
related provisions to their subcontractors, including
repair technicians, stevedores, space charterers, and
multimodal move partners such as air, rail, and over
highway carriers. However, the regulations permit
prime contractors to limit those flow-downs in the case
of ‘‘commercial items,’’ the definition of which has
always been geared toward things produced for the
government, such as weapons systems or vehicles, and
not well-suited toward the provision of maritime transpor-
tation services. The House Defense bill would bifurcate
the definition of commercial items into ‘‘commercial
products’’ and ‘‘commercial services’’.17

Specifically, ‘‘commercial services’’ would include ‘‘services
of a type offered and sold competitively, in substantial
quantities, in the commercial marketplace: (A) based on
an established catalog or market prices; (B) for specific
tasks performed or specific outcomes to be achieved; and
(C) under standard commercial terms and conditions.’’
Tariff-based ocean transportation would seem to fall
under this definition; the case for service contract-based
services is less clear, but probably also within the defini-
tion. Carriers will be left to make a determination as to
whether the specific vessel charters, such as those to
the Military Sealift Command, or U.S. Transportation
Command service contract movements, fall within the
new ‘‘commercial services’’ definition and thereby
avoid the sometimes costly and burdensome requirement
of negotiating the flow-down of numerous clauses to
commercial subcontractors unaccustomed to the peculia-
rities of Government work. Moreover, the House bill
would specifically exclude commercial products and
services from the application of requirements under
Executive orders unless such orders explicitly provide

for application to such items, potentially relieving mari-
time contractors from additional requirements.18

Deepwater, Hot Water. Ever since things went awry
with the Coast Guard’s Integrated Deepwater System
Program, ending with the termination of its authoriza-
tion in Fiscal Year 2012, Coast Guard procurement has
remained under the congressional microscope. That
scrutiny continues in the bills on deck. One provision
of the House Defense bill would require Coast Guard
vendors to maintain, for one year, all work product
associated with any contract valued at $1 million or
more that is terminated by the service.19 This provision
drew fire from the Trump Administration, which objected
to the provision on the grounds that it would impose
new requirements outside of the Federal Acquisition
Regulation, whichwould apply only to the Coast Guard.20

Furthermore, the bill imposes new requirements for the
Coast Guard to brief the relevant congressional commit-
tees on potential risks associated with all of its major
acquisition programs,21 and requires the Coast Guard to
send all flag officers and senior executive service
assigned to the National Capital Region to complete a
training course on the workings of Congress.22

Ahoy Polloi! Under the proposed law, the Coast Guard
would be required to adopt, within one year from
enactment, a ‘‘Large Commercial Yacht Code’’ for recrea-
tional vessels over 300 gross tons, comparable to the
United Kingdom Code of Safe Practices for Large
Commercial Yachts.23 The U.K. Code applies to vessels
operated commercially for sport or pleasure. It sets forth
over 100 pages of rules addressing all manner of con-
struction, equipment, and safety aspects of such vessels,
their medical stores, personnel certification, manning,

16 H.R. 5515 § 3505.
17 H.R. 5515 § 831.

18 H.R. 5515 § 833. In contrast, the Senate defense measure
would require the Defense Department to provide an analysis
of the extent to which commercial service and commercial
product contracts should be treated in a similar manner. S.
2987 § 851.
19 H.R. 5515 § 3523.
20 Executive Office of the President, Office of Management
and Budget, Statement of Administration Policy: HR 5515—
National Defense Authorization Act for Fiscal Year 2019
(May 22, 2018).
21 H.R. 5515 § 3526.
22 H.R. 5515 § 3532.
23 H.R. 5515 § 3529.
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accommodation standards for all persons on board, galley
arrangements, and ship-shore transfer of personnel.24

Streamlining Marine Inspections. Operators occasion-
ally find that they are subject to varying and inconsistent
inspection requirements and interpretations, depending
upon which local Officer in Charge, Marine Inspection
(‘‘OCMI’’) is administering the inspection, much to
their frustration. The House bill would require consis-
tent interpretations of inspection requirements, and
establish an internal procedure for the Coast Guard to
resolve inconsistencies. As part of that procedure, the
Marine Safety Center could be brought in when needed
to resolve vessel design or plan reviews between
disagreeing OCMIs. Disputes would be finally resolved
by the Commandant through the district commander.25

Alliances Under Scrutiny; Protecting US-Based

Service Providers. Recent congressional hearings, in
particular pointed questioning by Rep. Peter DeFazio
(D-OR), have highlighted increasing congressional
concern with new ocean carrier alliances’ ability to exer-
cise consolidated purchasing power over U.S.-based
service providers, and the ability of carrier groups to
exercise market power over shoreside service and
Jones Act tug service providers (shoreside service provi-
ders and Jones Act operators being congressional
constituents, and most common carriers being foreign-
flag operators).

Taking aim at this, the House bill requires the Federal
Maritime Commission (‘‘FMC’’) to submit to Congress
reports on the alliances’ impacts on competition for the
purchase of services related to berthing or bunkering of
vessels, loading or unloading of cargo, buoy placement,
and towing services.26 Furthermore, the bill would
prohibit two or more common carriers from negotiating
with tug or towing service providers on any matter
relating to rates or services, and would further prohibit
two or more carriers from negotiating for the purchase of
shoreside services unless the negotiations and resulting
agreements do not violate the antitrust laws and are

consistent with the purposes of the Shipping Act of
1984.27 The measure also makes clear that the Shipping
Act affords no antitrust immunity regarding any agree-
ments with tug operators relating to transportation
within the United States.28 Finally, the proposed
changes would bolster the FMC’s ability to compel
marine terminal operators to provide information
requested by the FMC, equal to its power to obtain
such information from carriers.29

Vessel Incidental Discharge Act. The American Water-
ways Operators, the Shipping Industry Coalition, and
other U.S. vessel operator interests have been engaged
in an all-out push to obtain regulatory relief with respect
to incidental discharges of water from their vessels.
Currently, commercial vessels over 79 feet in length
are required to obtain coverage under the Environmental
Protection Agency’s Vessel General Permit (‘‘VGP’’),
which contains Federal requirements for 27 types of
vessel discharges, including ballast water, as well as
Federally enforceable state- and waterbody-specific
discharge conditions added to the permit by states as
part of the National Pollution Discharge Elimination
System (‘‘NPDES’’) state certification process. In addi-
tion to Federal and state VGP requirements, vessels
must also meet Federal standards for ballast water
and hull fouling discharges under Coast Guard rules.
The Commercial Vessel Incidental Discharge Act
(‘‘CVIDA’’ or just ‘‘VIDA’’) would make the U.S. Coast
Guard the single regulator in charge of enforcing vessel
discharges, eliminating overlapping patchworks of
two dozen state regulatory regimes and conflicting inter-
pretations by the Environmental Protection Agency
(‘‘EPA’’), but preserving EPA’s role as a science advisor
to allow the development of future vessel discharge
standards. From inception, VIDA has been a lightning
rod for controversy, exciting opposition among environ-
mentalists and various state regulators, in particular from
those areas along inland waterways and lakes which have
been hardest hit by invasive species attributable to ballast
water, such as the redoubtable zebra mussel. Opposition
to VIDA, which was included in the Coast Guard bill,
caused the bill to fail when opponents blocked a vote on
the bill. As of this writing, the Senate Coast Guard bill
remains mired in the VIDA controversy, and opponents

24 United Kingdom Maritime and Coastguard Agency, LY3:
The Large Commercial Yacht Code, May 1, 2014, available at
https://www.gov.uk/government/publications/ly3-the-large-
commercial-yacht-code (last visited July 18, 2018).
25 H.R. 5515 § 4501.
26 H.R. 5515 §§ 4703–4707.

27 H.R. 5515 § 4709; S. 1129 § 708.
28 H.R. 5515 § 4709; S. 1129 § 708.
29 H.R. 5515 § 4709; S. 1129 § 706.
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to the bill have advocated for stripping it off the Senate
bill so that the Coast Guard bill can pass independently.

AMERICA’S FINEST. Also of note, the tragic saga of
the fishing vessel AMERICA’S FINEST looks like it
may finally be resolved. Although accounts vary, the
nutshell version is that the owner spent $75 million to
build a new vessel for employment in U.S. waters with a
fishery endorsement, but an excessive amount of foreign
fabricated steel was accidentally included in the vessel,
making her ineligible for the contemplated service
following her final construction at Dakota Creek Indus-
tries in Anacortes, Washington. Like Jones Act cabotage
service vessels, vessels eligible to be documented in
the U.S. with a fisheries endorsement must be U.S.
built, but some foreign content is acceptable. With
the foreign content threshold exceeded, the owner had
a $75 million vessel that it could not use in U.S. waters
as intended, but the U.S. build cost of the vessel made
her uncompetitive outside U.S. waters. The House Coast
Guard bill would permit waiver of this prohibition for
AMERICA’S FINEST, subject to a Coast Guard inves-
tigation concluding that the shipyard did not knowingly
exceed the steel limitation, and further limiting the
vessel’s haul to the historical haul of her predecessors.30

The waiver amendment was proposed by Rep. Rick
Larsen (D-WA), representing the district in which the
shipyard operates. Congressman John Garamendi
(D-CA), a great supporter of the maritime industry,
said the action was ‘‘apparently an accounting error,’’
but expressed concern that a waiver could send the
wrong signal to the shipbuilding industry and weaken
the Jones Act’s protections for U.S. yards.

Flotsam. Many of the perennial issues plaguing the
Coast Guard also make an appearance in the bills. The

Committees call for reports on the service’s Polar and
Bay-class icebreaker capabilities and service life exten-
sion, its capabilities in the arctic regions and plans for
expanding its visibility and presence in the arctic,
assessment of maritime domain awareness, and recapi-
talization of the ancient inland waterways tender fleet.31

Moreover, the Coast Guard would be directed to look
into the establishment of a Reserve Officers’ Training
Corps program, and to establish a Great Lakes Oil Spill
Preparedness and Response center.32 Another provision
eliminates the requirement for the Coast Guard to
enforce numbering of undocumented barges.33 In addi-
tion, recreational vessel owners would be able to start
applying for Federal certificates of documentation valid
for up to five years, instead of just one year.34

Not all of these provisions will necessarily be enacted,
but they provide a good indicator of the coming legisla-
tion, and serve as a barometer of those issues which have
garnered the attention of the committees of jurisdiction
over the past year. Of course, all it takes is one disaster
to cause a pivot in legislative priorities, as occurred with
the swift passage of the Oil Pollution Act of 1990 after
the EXXON VALDEZ incident. Currently, proposals
are circulating to establish new vessel safety require-
ments in the wake of the EL FARO tragedy, likely to
surface in new legislation this year.

*****

Bryant E. Gardner is a Partner at Winston & Strawn,

LLP, Washington, D.C. B.A., summa cum laude 1996,

Tulane University of Louisiana; J.D. cum laude 2000,

Tulane Law School.

30 H.R. 5515 §§ 4835 & 4836.

31 H.R. 5515 §§ 4812, 4819–4823 (enhanced maintenance
program for the existing POLAR STAR polar ice breaker,
reports on capabilities and needs, Great Lakes and Bay-class
icebreakers); S. 1129 §§ 214 (extending POLAR STAR
service life), 215 (Great Lakes ice breaker acquisition
authority), 314 (inland waterway tenders and Bay-class
icebreakers), 315 (arctic planning requirement), & 405
(requiring a report on progress toward implementing strategic
objectives in the Arctic region); S. 2987 § 153 (authority to
procure up to 6 polar-class ice breakers).
32 H.R. 5515 §§ 4805 & 4807; S. 1129 §§ 212 & 512.
33 S. 1129 § 304; H.R. 5515 § 4513.
34 S. 1129 § 312; H.R. 5515 § 4512.
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RECENT DEVELOPMENTS

Admiralty Jurisdiction

Barnes v. Sea Hawaii Rafting, LLC, 889 F. 3d 517 (9th
Cir. 2018)

Plaintiff, a seaman, brought an action against the vessel
and her owners seeking maintenance and cure, amongst
other relief, suing the vessel in rem and the owners in

personam. At the district court level, the court first
rejected Plaintiff’s pretrial requests to enforce owners’
obligation to pay maintenance and cure, thereby denying
the Plaintiff any maintenance until trial. Second, when
owners declared bankruptcy after 15 months of litigation
and shortly before trial, the district court stayed Plaintiff’s
action, concluding that the vessel was an asset of the
debtor’s estate and that the automatic bankruptcy stay
barred proceedings to enforce Plaintiff’s maritime lien
against the vessel. The bankruptcy court partially lifted
the bankruptcy stay to allow the district court to evaluate
Plaintiff’s claims against owners but expressly prohibited
the district court from issuing any ruling that would affect
the maritime lien’s status. Ultimately, the district court
dismissed Plaintiff’s claims against the vessel, reasoning
that it lacked in rem jurisdiction, because even though
Plaintiff verified his original complaint, he failed to verify
the amended complaint. Then, while Plaintiff’s appeal
was pending, the bankruptcy trustee—with the bank-
ruptcy court’s approval—sold the vessel purportedly
free and clear of Plaintiff’s maritime lien. The trustee
subsequently moved to dismiss the appeal as moot.

Upon review, the United States Court of Appeals for the
Ninth Circuit concluded that the district court erred by
denying Plaintiff’s maintenance requests in full, staying
the action, and dismissing the vessel. The district court
obtained jurisdiction over the vessel when Plaintiff filed
a verified complaint and the defendants appeared gener-
ally and litigated without contesting in rem jurisdiction.
The Ninth Circuit ruled that the district court did not
lose in rem jurisdiction while the vessel remained in
its constructive custody, and that the court’s control
over the vessel, once obtained, was exclusive. The
Ninth Circuit also held that owners’ later-filed bank-
ruptcy petition did not divest the district court of in

rem jurisdiction and that the automatic bankruptcy
stay did not affect Plaintiff’s maritime lien against the

vessel, and as such, the bankruptcy court had no
authority to dispose of the lien through the application
of bankruptcy law.

The Ninth Circuit reasoned that when, as here, a seaman
establishes his entitlement to maintenance and provides
some evidence of his actual living expenses, the burden
shifts to the vessel’s owner to produce evidence that
the seaman’s actual costs were unreasonable. Whether
or not the vessel’s owner provides such evidence, the
seaman is entitled to a maintenance award in the amount
of his actual costs up to the reasonable rate in his
locality. Over three years after concluding that Plaintiff
was entitled to maintenance and had sufficiently proven
his actual costs, the district court failed to award Plaintiff
any maintenance.

In sum, the Ninth Circuit denied the bankruptcy trus-
tee’s motion to dismiss, reversed the district court’s
dismissal of the vessel, and issued a writ of mandamus
to the district court to award Plaintiff maintenance for
his undisputed actual and reasonable expenses, subject
to a potential increase after trial.

Submitted by JAM

COGSA

Advanced Seismic Tech., Inc. v. M/V Fortitude, 2018
U.S. Dist. LEXIS 47104 (S.D. Tex. Mar. 22, 2018)

Plaintiffs Advanced Seismic Technology, Inc. and
Geokinetics International Inc. hired Pentagon Freight
Services Inc. to ship seismic equipment from Houston,
Texas to the country of Georgia. Pentagon negotiated
with Defendant Stellar Line to ship Plaintiffs’ seismic
equipment. In this negotiation, Pentagon did not specify
that the seismic equipment should be stored below
deck and Stellar Line informed Pentagon that it would
not store the equipment below deck. On November 26,
2015, some of Plaintiff’s seismic equipment was lost
when the vessel encountered heavy seas.

Plaintiffs sued Defendants, including Stellar Line,
claiming that Defendants were negligent and breached
their obligations under COGSA to safely, carefully, and
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properly load, stow, and carry Plaintiffs’ cargo. Stellar
Line filed a Counterclaim against Plaintiffs seeking
indemnity for the loss of Plaintiffs’ cargo. Stellar Line’s
counterclaim was based on an indemnification clause in
its Bill of Lading that protected Stellar Line from any
third party claim. Stellar Line also sought to recover its
attorney fees in its Counterclaim. Plaintiffs moved to
dismiss Stellar Line’s Counterclaim arguing that the
indemnification clause was void under COGSA. Defen-
dants’ moved for partial summary judgment as to
damages claiming that any recovery by Plaintiffs was
limited to no more than $500 under COGSA.

The court granted Plaintiffs’ motion to dismiss Stellar
Line’s Counterclaim. The court found that Stellar Line’s
indemnification clause had the effect of relieving Stellar
Line of liability under COGSA, which was a violation of
that statute. Further, Stellar Line’s indemnification
clause violated COGSA as it changed the rules of liabi-
lity and the burden of proof under COGSA. For these
reasons, the court granted Plaintiffs’ motion to dismiss
Stellar Line’s Counterclaim.

The court denied Defendants’ partial summary judg-
ment motion. The parties disputed whether Stellar
Line’s Bill of Lading was a clean bill of lading. If
the disputed Bill of Lading was clean, then under deck
stowage was required. However, the court found that
there was conflicting evidence as to whether there was
a definite agreement authorizing on deck stowage of
the cargo. Because there were genuine issues of material
fact as to whether the Bill of Lading was clean, the court
denied Defendants’ partial summary judgment motion.

Submitted by JAY

Cruise Lines

Jackson-Davis v. Carnival Corp, 2018 U.S. Dist.
LEXIS 48218 (S.D. Fla. Mar. 23, 2018)

Plaintiff, Printiss Jackson-Davis, sued Defendant,
Carnival Corporation, alleging that Carnival was negli-
gent in the death of Plaintiff’s mother, Brenda Jackson.
Plaintiff and Ms. Jackson took a roundtrip cruise from
New Orleans to the Caribbean on Carnival’s vessel.
During this cruise, Ms. Jackson, who suffered from
mild chronic obstructive pulmonary disease (COPD),
experienced breathing problems. Ms. Jackson consulted
with a doctor aboard the vessel who administered

breathing treatments to Ms. Jackson. Shortly after the
breathing treatments, Ms. Jackson suffered numerous
heart attacks and died. In her lawsuit, Plaintiff asserted
the following counts of negligence against Carnival:
direct negligence, vicarious liability of non-medical
personnel, vicarious liability of medical personnel, and
negligent hiring and retention. Carnival moved to
dismiss Plaintiff’s complaint for failing to state a cause
of action under general maritime law. Carnival also
moved to strike Plaintiff’s punitive damages allegations.

The court denied Carnival’s motion as to all claims other
than Plaintiff’s negligent hiring and retention claim. The
court reasoned that under maritime law a ship owner
owes a duty to exercise reasonable care regarding
its cruise passengers. As such, Plaintiff only needed to
allege that Carnival had a duty to protect Ms. Jackson
from a particular injury, Carnival breached that duty,
and that the breach actually and proximately caused
Ms. Jackson’s death. The court noted that Plaintiff’s
direct negligence and agency theories were sufficiently
pled and turned on questions of fact, thus defeating Carni-
val’s motion. However, the court held that Plaintiff failed
to allege sufficient facts with respect to the hiring or reten-
tion of the doctor or nurse who treated Ms. Jackson and
thus dismissed Plaintiff’s negligent hiring and retention
claim. The court denied Carnival’s motion to strike Plain-
tiff’s punitive damages allegations finding that such
damages are recoverable under general maritime law if
a plaintiff’s injury was caused by a defendant’s wanton,
willful or outrageous conduct and that Plaintiff sufficiently
pled her punitive damages allegations.

Submitted by JAY

Damages

Morgan v. Almars Outboards, Inc., 2018 U.S. Dist.
LEXIS 98989 (D. Del., June 13, 2018)

During a Pontoon boating excursion, Lisa Morgan’s
little and ring fingers were traumatically amputated
when her right hand got caught in the boat’s gate as
she was entering the water. Morgan’s spouse, Edward
Morgan, was on a nearby boat at the time, and rushed to
her aid.

At issue in this products liability case, as it relates to
maritime law, was whether an injured passenger can
recover punitive damages, along with her spouse for
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loss of consortium, for non-fatal injuries suffered in
coastal waters? The husband claimed for loss of consor-
tium based on the injuries his wife suffered, and an
independent claim for negligent infliction of emotional
distress based on his proximity to the accident.

The boat on which Morgan was injured was owned by
the Morgans’ friend, Richard Spence, who bought the
2006 Bentley Pontoon Boat from Almars Outboards,
Inc., an authorized dealer for Bentley, the boat’s manu-
facturer. The facts point out that Bentley had been the
subject of several safety recalls, and Almars argued they
had no knowledge. In manufacturing its boats, Bentley’s
metal railings curved down to the hinges where the rail-
ings met the gate, creating a ‘‘pinch point’’ where the
curved corners of the gate and railing came together,
allowing a passenger’s fingers to become ensnared.

Interestingly, the Plaintiffs filed their products liability
lawsuit, suing only Almars as the retail supplier of the
product and making claims based on negligence and two
theories of strict liability-sale of a defective product and
failure to warn-seeking punitive damages and other
remedies. Almars sought dismissal on the merits of the
Morgans’ negligence and NIED claims, and asserted
that their claims for punitive damages and loss of consor-
tium must be dismissed as unavailable under general
maritime law. Alternatively, Almars sought dismissal of
the punitive damages claim on the merits.

The court found that the Morgans were entitled to
summary judgment on the issue of whether Almars
supplied a ‘‘defective’’ product that was ‘‘unreasonably
dangerous.’’ The remainder of plaintiffs’ motion was
denied, however, as those issues, including liability for
failure to warn and causation, were appropriate for reso-
lution by a jury. Almars’s motion was granted only as
to Mr. Morgan’s NIED claim, to which there was no
opposition.

Submitted by SPB

Sawyer Brothers, Inc. v. Island Transporter, LLC., 2018
U.S. App. LEXIS 8464 (1st Cir. Apr. 3, 2018)

On first impression, at issue was whether a plaintiff
within the zone of danger can recover for negligent
infliction of emotional distress in maritime cases.

Sawyer Brothers, Inc. hired Island Transporter, LLC to
ferry three of their construction vehicles and drivers to a
different location. The M/V ISLAND TRANSPORTER

encountered rough seas throughout its travels from
Rockland, Maine to North Haven, Maine. During this
rocky trip, two of the vehicles tipped over onto the port
side of the vessel. Subsequently, Sawyer Brothers, Inc.
filed suit, alleging that the captain, who had reasonable
knowledge of impending inclement weather, was negli-
gent in allowing the transportation to continue. Sawyer
Brothers, Inc. sought damages both for property loss and
emotional distress.

The United States District Court for the District of
Maine found in favor of the Plaintiff, awarding
$257,154.03 in damages, which included $100,000 for
emotional distress. Island Transporter challenged the
district court’s finding of negligence and emotional
distress on appeal.

The United States Court of Appeals for the First Circuit
upheld the district court’s negligence finding. Addition-
ally, the appellate court found that, given his reasonable
knowledge of the impending weather, the captain further
breached his duty by failing to lash down the vehicles
with use of the vessel’s D-rings. Therefore, the appellate
court upheld the district court’s judgment, vacating only
one element of the damages awarded. Damages were
awarded for lost plywood panels, damage to the construc-
tion vehicles, lost profits, and emotional distress.

Submitted by SPB

Forum Selection Clause

Liberty Woods Intl, Inc. v. The Motor Vessel OCEAN

QUARTZ, 2018 U.S. App. LEXIS 1167 (3rd Cir.,
May 4, 2018)

This case addresses COGSA and a forum clause found
in a carrier’s bill of lading. Liberty Woods Int. (LWI),
brought suit against M/V OCEAN QUARTZ, alleging
cargo damaged during a trip to Camden, New Jersey.
Liability was governed by the carrier’s bill of lading,
which contained a clause requiring the suit to be
brought in South Korea. Instead, LWI sought to bring
an in rem suit in the United States District Court for the
District of New Jersey. LWI argued that because South
Korea does not allow in rem suits, the forum clause
was in violation of the Carriage of Goods by Sea Act
(COGSA).

The case was dismissed by the District Court. On
appeal, the United States Court of Appeals for the
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Third Circuit determined that COGSA does not invali-
date the clause in the carrier’s bill simply because South
Korea does not acknowledge in rem suits. The appellate
court affirmed the judgment of the district court, noting
that there is no indication that South Korea does not
provide adequate process for intercession of cargo
damage claims. Therefore, the forum selection clause
was valid.

Submitted by SPB

Himalaya Clause

Global Oil Tools, Inc. v. Expeditors Int’l of Wash., Inc.,
2018 U.S. Dist. LEXIS 55703 (E.D. La Apr. 2, 2018)

Plaintiff, Global Oil Tools, Inc., sells tools for oil and
gas exploration. In anticipation of a sale of tools to over-
seas buyers, plaintiff packed tools and intellectual
property into two shipping containers, and contracted
with defendant Expeditors International of Washington,
Inc. (Expeditors) to arrange for the shipment of these
containers to Romania. Expeditors arranged for the
containers to sail from New Orleans, aboard a ship oper-
ated by Hapag-Lloyd (America), LLC. The containers
arrived in New Orleans from Houma, Louisiana on
March 8, but plaintiff (through Expeditors) requested
that Hapag-Lloyd delay the trans-Atlantic shipment for
two weeks. On March 22, plaintiff instructed Expeditors
to delay the shipment again. Expeditors relayed this
instruction to Hapag-Lloyd, but Hapag-Lloyd failed to
relay it to defendant Ports America, the stevedoring
company responsible for loading containers onto the
M/V BAVARIA. The ship, with plaintiff’s containers
on board, sailed on March 28.

A bill of lading, dated March 28, was approved by
plaintiff on May 27. The bill of lading identified
Romarftrans Group Srl. (RGS) as plaintiff’s inter-
mediate consignee. RGS was Andrea Merzario, S.A.’s
agent in Romania. Acting through RGS, and pursuant to
plaintiff’s instructions, Andrea Merzario moved the
containers to a bonded storage facility in June 2016.
The sale of plaintiff’s tools was never consummated,
and some tools were purportedly damaged during
transit. Plaintiff sued Expeditors and Zurich American
Insurance Company, Expeditors’ liability insurer, on
November 15, 2016, for damages and declaratory
relief. Plaintiff added Hapag-Lloyd, Ports America,
and Andrea Merzario as defendants on March 13,

2017. Hapag-Lloyd moved for summary judgment on
plaintiff’s claims, and Ports America moved for
summary judgment on plaintiff’s claims and Expeditors’
and Andrea Merzario’s crossclaims.

Hapag-Lloyd and Ports America sought summary judg-
ment on plaintiff’s claims against them based on the
Himalaya clause in the bill of lading. Expeditors
issued the bill of lading for plaintiff’s containers,
although Expeditors did not actually own or operate
the ship that transported the containers. In this transac-
tion, Expeditors acted as a non-vessel operating
common carrier—a type of intermediary between the
shipper (plaintiff) and the vessel-operating common
carrier (Hapag-Lloyd). With respect to plaintiff, Expe-
ditors played the role of carrier; with respect to Hapag-
Lloyd, however, Expeditors played the role of shipper.
In its capacity as carrier, Expeditors owed a number
of statutory duties to plaintiff under the Carriage of
Goods by Sea Act (COGSA); but most importantly,
COGSA requires the carrier to ‘‘properly and carefully
load, handle, stow, carry, keep, care for, and discharge
the goods carried.’’ 46 U.S.C. § 30701 note sec. 3(2).
In other words, and subject to several exceptions, Expe-
ditors was liable to plaintiff if anything happened to
the cargo during the voyage. The bill of lading included
a Himalaya clause in which plaintiff covenanted not
to sue any party involved in the transportation of its
shipping containers, except Expeditors. Thus, under
the plain language of the bill of lading, plaintiff relin-
quished any right to sue Hapag-Lloyd or Ports America.

Ports America further sought summary judgment
on plaintiff’s claims, and Expeditors’ and Andrea
Merzario’s crossclaims, on the ground that there was
no evidence of wrongdoing by Ports America. The
Court found there was no evidence suggesting that
Ports America had any reason to believe that the
containers had been improperly packed. Moreover,
Ports America was entitled to follow the loading instruc-
tions of Hapag-Lloyd. Ports America had no contractual
relationship with either Expeditors or plaintiff, and it
relied solely on Hapag-Lloyd’s loading instructions.
Accordingly, Ports America was entitled to summary
judgment on plaintiff’s claims, and Expeditors’ and
Andrea Merzario’s crossclaims, against it.

For the above reasons, the Court granted Hapag-Lloyd’s
and Ports America’s motions for summary judgment.
The Court dismissed with prejudice Plaintiff’s claims
against Hapag-Lloyd and Ports America. The Court
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also dismissed with prejudice Expeditors’ and Andrea
Merzario’s crossclaims against Ports America.

Submitted by JAP

Jones Act

Kwasi Boafo Manu v. United States, 2018 U.S. Dist.
LEXIS 96042 (S.D. Ala. June 6, 2018)

As the district court framed the issue: ‘‘The age-old
question of how many people does it take to change a
light bulb has reached federal court.’’ Plaintiff was an
engineer aboard a United States vessel responsible for
maintenance. He was assigned to check the vessel for
burnt out light bulbs and replace them. Such a task
was customary for someone in his position. While
attempting to enter the tech library on the vessel while
carrying a ladder, tool box, and bulbs, he tripped over
the raised threshold. He filed suit against the United
States under the Jones Act asserting that more than
one person should have been assigned to the task. The
United States moved for summary judgment.

The court found that the undisputed evidence suggested
that plaintiff’s accident was caused solely by his effort to
enter the Tech Library with his hands full. The court also
found that a second person assisting the plaintiff would
not have made a difference. The court also applied the
Primary Duty doctrine after finding it applicable under
maritime law. Under this doctrine, plaintiff could not
recover where he knew of the existence of the burned-
out light bulb and was the person with the primary duty
to fix the problem. As such, plaintiff could not show the
fault of the defendant. Defendant’s motion for summary
judgment was granted.

Submitted by KMM

Tercero v. Oceaneering Int’l Inc., 2018 U.S. Dist.
LEXIS 44304 (E.D. La. Mar. 19, 2018)

This action arose when Plaintiff was injured while
working as a galley hand on board the vessel. At the
time he suffered his injuries, Plaintiff was employed
by Defendant Encore and claimed he was ordered
by his supervisor—a cook employed by Defendant
Oceaneering—to clean the ceiling in the mess room of
the vessel. Plaintiff was injured when he fell off the
stepstool he was using to clean the ceiling. Plaintiff

sued Defendant Encore and Defendant Oceaneering,
alleging negligence under the Jones Act. Defendant
Encore filed a motion for partial summary judgment
arguing that Plaintiff failed to show that it committed
any negligent act or omission.

Defendant Encore argued that there is no evidence of
its negligence and contended that because it did not
provide Plaintiff with the stepstool, require him to use
it, or assign him the task of cleaning the mess room
ceiling, it was not liable for Plaintiff’s injuries. Defen-
dant Encore also argued that it could not have foreseen
that Plaintiff would be asked to clean a ceiling using the
stepstool at issue.

Plaintiff argued that there were questions of fact as to
whether Defendant Encore fulfilled its duty to exercise
reasonable care and to inspect the property of third
parties and otherwise be fully advised of the tasks
which would be assigned to its employees and the
conditions under which those tasks would be performed.
For example, Plaintiff argued that Defendant Encore had
a duty to inspect the vessel on which he worked and that
an inspection may have led Defendant Encore to
discover the possible incompetence or carelessness of
the crew of the vessel. Plaintiff also contended that an
inspection could have revealed to Defendant Encore
the tasks Plaintiff could have been assigned and the
equipment which would be provided to accomplish
those tasks.

The court found that an employer’s Jones Act duty
includes ‘‘the broad obligation to provide a safe place
for the seaman to work,’’ and that this duty is ‘‘absolute
and non-delegable.’’ The court found that ‘‘the law is
also well-settled that this duty includes a duty to inspect
third-party property for hazards and to protect the
employee from possible defects.’’ The court determined
that ‘‘if, by a reasonable inspection the employer could
have discovered the unsafe condition, then the employer
will be charged with notice of that condition.’’ ‘‘Accord-
ingly, [a Jones Act] employer has the duty to inspect
third-party ships to which it sends its employees to work
upon.’’ Finally, ‘‘the fact that a Jones Act employer does
not own or operate a vessel on which the employee
works does not relieve the employer of the obligation
to exercise reasonable care in providing the employee
with a safe place to work.’’

The court denied Defendant Encore’s motion for partial
summary judgment, but cautioned Plaintiff that its
case against Defendant was not an ‘‘open and shut’’
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case simply because Defendant may have failed in its
duty to inspect the vessel. The court stated that Jones
Act liability is not strict liability but rather it is grounded
upon a finding of negligence and Plaintiff must still
prove that some fault on the part of Defendant Encore
caused his injuries. The court continued by stating it
was highly skeptical of Plaintiff’s ability to meet this
burden and, if appropriate after hearing the evidence,
it would not be timid when addressing the same by
motion at trial.

Submitted by SMM

Limitation of Liability

In re Morgan, 2018 U.S. Dist. LEXIS 85980 (S.D. Cal.
May 21, 2018)

The United States District for the Southern District of
California denied an injured party’s motion to dismiss
a vessel owner’s action for limitation of liability. The
injured party asserted that the court lacked subject
matter jurisdiction over the proceedings, alleging that
his parallel state court proceedings for damages, which
included a cause of action for negligent entrustment,
rendered the owner ineligible for relief under the Limita-
tion of Liability Act, 46 U.S.C. §§ 30501, et. seq. The
Court disagreed, reasoning that because the injured
party’s state law action identified several other claims
for relief besides negligent entrustment, and further
because the incident (grounding of the vessel on a
sandbar) indisputably occurred on the navigable waters
of the United States, the Court indeed had subject matter
jurisdiction over the owner’s petition for limitation of
liability.

Submitted by JAM

In Re: Rebecca Mary Fisheries, LLC, 2018 Dist. App.
LEXIS 107608 (D. RI. June 19, 2018)

While performing his duties as captain, Thomas Donovan
fell and suffered injuries while boarding a commercial
fishing vessel owned by Rebecca Mary Fisheries, LLC.
Subsequently, Donovan sued his employer, filing a claim
for $4,000,000.00.

Rebecca Mary Fisheries filed an action seeking to limit
its liability for the incident up to the value of the vessel,
or $375,000.00. Donovan denied that Rebecca Mary

Fisheries was entitled to their requested relief, and also
denied Rebecca Mary Fisheries was the sole owner of
the vessel. Donovan claimed that NGC, Inc. d/b/a The
Town Dock was also an owner.

Donovan moved to stay the limitation action and lift the
litigation injunction in order to allow him to have his
Jones Act and common law claims tried before a jury.
At his hearing, Donovan decided to pursue jury trial in
the limitation court and voluntarily dismiss his Superior
Court complaint without prejudice. Further, Donovan
proposed entry into certain stipulations, acknowledging
the court’s right to determine limitation issues. The court
directed Donovan to file stipulations with the court
which would protect the Rebecca Mary Fisheries’
right to seek limitation of liability in the court and with-
draw his counterclaim without prejudice. Subsequently,
he could amend his complaint and demand a jury trial.

Submitted by SPB

Maintenance & Cure

Carter v. Parker Towing Co., 2018 U.S. Dist. LEXIS
70511 (E.D. La. May 3, 2018)

Parker Towing hired plaintiff as a seaman. He claimed
he injured his low back while moving gear from one
barge to another and filed suit under the Jones Act and
general maritime law. Defendant moved to terminate
plaintiff’s claim for maintenance and cure alleging that
he failed to disclose a pre-existing medical condition.

The evidence showed that defendant sent plaintiff for a
pre-employment medical examination during which he
denied having been treated for back problems. He also
denied that he had taken any prescription medications
within 30 days of the date of the questionnaire or used
any for at least 30 days within the last 90 days.

Defendant also presented evidence that plaintiff visited a
medical clinic 18 days before he completed the ques-
tionnaire complaining of chronic lumbar pain since a car
accident several years earlier. The doctor prescribed
cyclobenzaprine to treat his back pain.

The court found that these facts warranted partial
summary judgment in favor of the defendant on the
maintenance and cure claim. It noted that the medical
questionnaire specifically asked about back pain, and
the plaintiff concealed his condition. Defendant also
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showed that it would not have hired plaintiff had he
been honest thus the nondisclosure of the injury was
material to the decision to hire him. Finally, plaintiff’s
complaints to the doctor were of lumbar pain, the same
area of the body for which he was claiming injury enti-
tling him to maintenance and cure.

Submitted by KMM

Dixon v. Matson Navigation Co. 2018 U.S. Dist. LEXIS
61708 (D. Haw. Apr. 11, 2018)

The United States District Court for the District of
Hawaii dismissed Plaintiff’s Class Action Complaint
for unearned wages with prejudice. Plaintiff’s putative
class action alleged that Defendant wrongfully calcu-
lated the amount of unearned wages owed to him
and the duration of its obligation to pay him unearned
wages. The Court held that unearned wages are a
component of an injured seaman’s claim for maintenance
and cure. The duration of a shipowner’s obligation to pay
unearned wages is for a ‘‘limited period,’’ as determined
by reference to the parties’ employment contract. The
court dismissed Plaintiff’s Class Action Complaint with
prejudice as he made no reference to the parties’ employ-
ment contract and instead relied solely on the provisions
of The Shipowners’ Liability Convention of 1936, which
was contrary to controlling case authority.

Submitted by JAM

Whitchurch v. Canton Marine Towing Co., 2018 U.S.
Dist. LEXIS 108651 (C.D. Ill. June 29, 2018)

This case addresses whether maritime law supports a
claim for fraudulently inducing payments for mainte-
nance and cure. Whitchurch alleged that he hurt his
shoulder pulling wire from a winch aboard the M/V
SIRE J-ETTE. But Whitchurch had also told DOT offi-
cials ‘‘that he had not . . . sustained any recent injury.’’
Canton Marine alleged that Whitchurch ‘‘obtained
maintenance and cure fraudulently.’’

At issue was Canton Marine’s second amended counter-
claim alleging fraud. In response, Whitchurch argued
that Canton Marine did ‘‘not assert a cognizable claim
under maritime law.’’ The court began by finding that
the counterclaim fell within admiralty jurisdiction
because the counterclaim formed part of the same case
or controversy as Whitchurch’s complaint.

On the merits, the court found that ‘‘maritime law gener-
ally prohibits an action by an employer again a seaman-
employee to recover overpayments of maintenance and
cure.’’ Instead, upon proof that the seafarer willfully
concealed information, the employer’s obligation is
merely extinguished. But the court also noted a ‘‘split
on whether an employer may bring an affirmative claim
for restitution of maintenance and cure where, like here,
the employer claims the seaman fabricated the injury or
accident itself.’’ After recognizing the split, the court
reasoned that ‘‘the general principles of limiting the
availability of claims for restitution from maintenance
and cure payments apply to this factual scenario,’’ and
that it should apply the rule that ‘‘payments can be
recovered only by offset against the seaman’s damages
claim—not by an independent suit seeking affirmative
recovery.’’ The court further held that allegations by
Canton Marine that Whitchurch obstructed an investiga-
tion do not create an independent cause of action.

In conclusion, the court granted Whitchurch’s motion
and dismissed Canton Marine’s counterclaim on the
basis that maritime law does not support an independent
cause of action for fraudulently inducing payment of
maintenance and cure.

Submitted by VCR

Marine Insurance

Cox Operating, L.L.C. v. Settoon Towing, LLC, 2018
U.S. Dist. LEXIS 90726 (E.D. La. May 31, 2018)

Plaintiff owned a well in Quarantine Bay in Louisiana
that was insured. The insurance policy provided that if
plaintiff did not submit any claims under the policy, the
insurer would refund plaintiff 10% of the total premium
if the premium exceeded $2,000,000. At some point, the
insurer prepaid this no claims bonus to plaintiff.

Thereafter, defendant’s vessel allided with the well.
Plaintiff submitted a claim under its policy and was
required to repay the no claims bonus to the insurer. It
sued defendant to recover the no claims bonus. Defen-
dant moved to dismiss such claim arguing that it was
precluded under the economic loss rule.

The court found that the economic loss rule did not bar
the plaintiff’s claim. It found that plaintiff’s claim was
tied to the physical damage to its oil well. The court
likened the no claim bonus to an increased insurance
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premium and concluded that such was recoverable as
long as plaintiff had a proprietary interest in something
that was physically damaged.

Defendant also argued that the no claim bonus was not
foreseeable because it could not have known about the
policy provision and it was plaintiff who made the deci-
sion to seek recovery under its own insurance policy.
The court concluded it was foreseeable that a party
would insure itself against loss to property and that it
would also understand that insurance may not make a
party whole. The court also declined to fault plaintiff for
pursuing the claim with its own insurer.

Having decided that the economic loss rule did not bar
recovery, the court then considered whether defendant
could introduce evidence that plaintiff procured
a second insurance policy to protect against loss of the
no claims bonus. The court concluded that such evidence
was barred by the collateral source rule that prohibits
evidence that a plaintiff received reimbursement by an
insurer.

Submitted by KMM

Maritime Liens

Bibby Offshore Ltd. v. EMAS Chiyoda Subsea, Inc.,
2018 U.S. Dist. LEXIS 94350 (S.D. Tex. May 2, 2018)

BHP Billiton is developing an oil and gas field off the
coast of Trinidad and Tobago. EMAS and BHP Billiton
entered into a contract where EMAS agreed to perform
installation and subsea work for BHP Billiton. EMAS
then entered into a bareboat charter for a pipe-laying
vessel, the M/V LEWEK EXPRESS, owned by Ocean
Lion. Finally, Bibby Subsea and EMAS entered into an
agreement for Bibby to provide certain goods and
services to EMAS, including the use of certain vessels.
One of those vessels, the M/V BIBBY SAPPHIRE, was
used to provide diving and engineering work.

Bibby filed suit seeking attachment of the M/V LEWEK
EXPRESS and asserted a maritime lien arising out of
EMAS’ failure to pay for certain amounts it invoiced.
Ocean Lion filed a motion to vacate the attachment.
Subsea, which purchased the dock where the M/V
LEWEK EXPRESS was being held during the arrest,
intervened to recover its custodia legis fees. The matter
was referred to the magistrate judge for a decision on the
various motions.

The court found that Bibby’s services to BHP Billiton
did not create a maritime lien against the M/V LEWEK
EXPRESS. The court found that Bibby’s services were
tangentially related to the pipe-laying vessel and did not
constitute necessaries sufficient to create a maritime
lien. Nothing in the scope of work between Bibby and
BHP Billiton mentioned work with EMAS. Further, no
Bibby employees worked on board the EMAS vessel.

The magistrate judge further found that reliance on
vessel’s credit did not constitute a maritime lien. The
court found no evidence that Bibby had relied on the
vessel at the time it entered into the agreement with BHP
Billiton.

Ocean Lion also sought recovery for wrongful arrest of
its vessel. The court found there may have been some
evidence of bad faith surrounding the arrest of the vessel
because Bibby incorrectly asserted that it provided
materials and crew direct to the vessel. The court ulti-
mately concluded that such incidents did not rise to
the level of conduct necessary to constitute a claim
against Bibby.

The magistrate judge also concluded that Subsea was
not entitled to recover docking fees because the fees
were unreasonable and had been incurred without court
approval. Thus, it recommended that Subsea’s interven-
tion be dismissed.

Both Ocean Lion and Bibby filed objections to the
magistrate’s report and recommendation. The district
judge overruled the objection and vacated the attach-
ment of the vessel but denied damages for wrongful
arrest. See 2018 U.S. Dist. LEXIS 93739 (S.D. Tex.
June 4, 2018).

Submitted by KMM

ING Bank N.V. v. M/V TEMARA, 2018 U.S. App.
LEXIS 15895 (2d Cir., June 13, 2018)

This appeal arose from competing maritime lien claims
between the assignee of a maritime fuel contract supplier
and the physical supplier, CEPSA, arising from the delivery
of fuel to a vessel. The vessel’s charterer ordered the
bunkers from O.W. Denmark, who subcontracted
with O.W. USA, who subcontracted with the physical
supplier, CEPSA. ING bank became the assignee of
O.W. Denmark’s rights by way of a financing agreement.

At issue was which parties were entitled to the maritime
lien under the Commercial Instruments and Maritime
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Liens Act (CIMLA), 46 U.S.C. § 31301, et seq. The
United States Court of Appeals for the Second Circuit
held that an entity such as O.W. Denmark, which agreed
to supply necessaries and then contracts with one
or more intermediaries to supply them, can itself be
deemed to have ‘‘provided’’ necessaries under CIMLA.
Therefore, ING, as the assignee, was entitled to assert a
maritime lien against the vessel because O.W. Denmark
could assert such a lien. The appellate court made clear
that liens can be created only by law, not by contract.
Therefore, O.W.’s bunkering supply terms and conditions
failed to confer a lien on the physical supplier.

The Court held that the consideration of risk is irrelevant
where it was clear that O.W. Denmark contracted with
the charterer to supply bunkers to the vessel. Further, an
unsecured entity such as CEPSA was not entitled to a
maritime lien for the bunkers it supplied, or in the alter-
native, a recovery based upon equitable principles.

Submitted by SPB

Minott v. M/Y Brunello, 2018 U.S. App. LEXIS 15258
(June 6, 2018)

Plaintiff worked for a marine engineering firm hired to
perform maintenance and repairs aboard the defendant
vessel. While attempting to board the vessel while it was
docked, he alleged that the vessel’s captain put the
engines in gear causing the gangway to detach plaintiff
from the vessel. He fell overboard and sustained serious
injuries.

Plaintiff filed a verified complaint to assert a maritime
lien against the vessel and requested that the court arrest
the vessel. The district court denied the motion and
found that a maritime tort could not create a maritime
lien and expressed uncertainty whether admiralty juris-
diction was present. The district court then denied a
motion for reconsideration. Plaintiff took an interlocu-
tory appeal.

The Eleventh Circuit initially addressed whether it had
jurisdiction to consider the appeal. It answered that
question affirmatively, holding that the decision not to
arrest the vessel reaches the merits of a claim in an
admiralty matter making such an order immediately
appealable under 28 U.S.C. § 1292(a)(3).

The court then addressed subject matter jurisdiction. It
rejected the district court’s hesitation to find admiralty
jurisdiction simply because plaintiff’s rescue would

occur from land and had minimal potential to disrupt
maritime commerce. The court noted that the accident
occurred on a gangway over the water and that admiralty
jurisdiction traditionally extended to accidents occurring
on a gangway. The court further concluded that the
district court’s analysis was too narrow. The court of
appeals held that the accident threatened the repair of
vessels – a traditional maritime activity – and alleged
damage resulting from the movement of a vessel. Thus,
there was admiralty jurisdiction to consider the claim.

The court then found that maritime liens were not exclu-
sively the province of those providing necessaries to a
vessel. Rather, the law had long recognized that a mari-
time tort also gave rise to a maritime lien. Nothing in the
federal lien statute evidenced any intent to deprive a
maritime tort claimant of his traditional rights to assert
a maritime lien where he or she was the victim of a tort.
The court found that plaintiff had adequately pled the
existence of a maritime lien and was entitled to seek
seizure of the vessel. As such, the Eleventh Circuit
reversed the district court and remanded the matter for
issuance of a warrant for the vessel.

Submitted by KMM

Valero Marketing & Supply Co. v. M/V ALMI SUB,

2018 U.S. App. LEXIS 16525 (5th Cir. June 19, 2018)

The ALMI SUN needed fuel while in port in Corpus
Christi, Texas. Its owner’s agent contracted with O.W.
Bunker Malta, Ltd. to procure fuel bunkers. Valero
Marketing and Supply was designated the physical
supplier. O.W. Bunker USA contracted with Valero to
purchase the fuel. Valero delivered the fuel, and the
vessel accepted delivery. Valero then invoiced O.W.
Bunker USA. The O.W. Bunker companies filed for
bankruptcy. Valero then filed an in rem action asserting
a maritime lien against the ALMI SUN. The district
court granted summary judgment in favor of the vessel
finding no maritime lien, and Valero appealed.

In a 2-1 decision, the Fifth Circuit affirmed the district
court. It observed that cases where necessaries were
supplied to a vessel through an intermediary lacking
privity of contract fell into two lines of cases when
evaluating the existence of a maritime lien. The court
said that resolution of the issue turns on the relationship
between the entities involved in the transaction. In cases
where the party contracted by the owner is akin to a
general contractor hiring a subcontractor to provide
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the necessaries, the subcontractor lacks a maritime
lien because the vessel lacked any control over the selec-
tion of the subcontractor. In contrast, where the party
supplying the necessaries is more analogous to a middle
man, a maritime lien exists. In such a situation, the
middle man is providing the necessaries on the order
of the owner or person authorized by the owner.

Applying these facts to the case before it, the court
observed that Valero provided the fuel at the request
of O.W. Bunkers who was not one having authority to
bind the vessel. The court found that Valero more
closely resembled a subcontractor because the vessel
did not control the selection or performance of Valero.
It concluded that mere awareness of the middleman is
not authorization of the middleman.

Judge Haynes dissented from the majority’s ruling
finding that the ruling created a potential split with the
Eleventh Circuit. For its part, the majority denied the
existence of any split, pointing to a recent decision of
the Eleventh Circuit not mentioned by the dissent
in which the court upheld a finding that there was no
lien in another case arising out of the O.W. Bunker
bankruptcy.

Submitted by KMM

Maritime Contracts

Knight Manufacturing Corp. v. Empire Dock, Inc.,
2018 U.S. Dist. LEXIS 93757 (S.D. Ill., June 4, 2018)

This case involves the proper interpretation of a mari-
time contract. Knight contracted with Empire to supply
it ‘‘with a towboat and towboat crew to be used to
deliver and pick up barges at Empire’s dock, to fleet
said barges, and pump said barges.’’ Knight alleges
that Empire breached the agreement by failing to make
payments and by terminating the contract.

At issue was Empire’s Rules of Federal Civil Procedure,
Rule 12(c) motion on the pleadings. Empire argued
that the plain language of the contract ‘‘leaves no
doubt that it does not meet the necessary legal predicates
to be a requirements contract.’’ Instead, the contract
contemplated that Empire must request performance
and Knight must duly perform before payment. Knight
countered that (1) it had alleged sufficient facts
regarding liability; (2) Empire failed to cite the appro-
priate body of law in this maritime suit; (3) Empire

ignored that it guaranteed certain payments; (4) Empire
violated the termination provision in the agreement.

The court began by finding that maritime law governs
the dispute because the contract ‘‘clearly implicates
admiralty jurisdiction’’ by its terms. Regarding the
merits, Knight argued that the contract contained a
‘‘guarantee’’ of payment regardless of whether Empire
requested performance, and that Knight ‘‘undertook a
number of obligations in consideration of Empire’s
guaranteed minimum weekly payment.’’ The court
agreed. It found ‘‘no language within the Agreement
that indicates that the guarantee provision of the contract
is dependent on Empire’s request for service.’’ Instead,
it set forth guaranteed payments through a certain
date. The court further found that the contract did not
include a provision permitting Empire to unilaterally
terminate.

In conclusion, the court denied Empire’s motion for
judgment on the pleadings. It found that the contract
‘‘is clearly a contract for fleeting services with a
minimum amount guaranteed.’’

Submitted by VCR

Personal Injury

Batiste v. Quality Construction and Production LLC,
2018 U.S. Dist. LEXIS 78624 (W.D. La. May 9, 2018)

Plaintiff was a rigger employed by Quality Construc-
tion. He and his crew were working on a construction
project on a platform in the Gulf of Mexico. Plaintiff
was standing on the deck of a vessel back loading material
baskets. The crane operator on the platform responsible
for moving the baskets allegedly ignored plaintiff’s ‘‘all
stop’’ signal and set the basked down on a pipe on the
deck of the vessel causing the pipe to fly in to the air and
strike plaintiff in the head. He sued various parties
including Alliance Offshore, the owner of the vessel.
Alliance moved for summary judgment.

The court found no evidence that Alliance was negligent
in causing plaintiff’s injuries. There was no evidence
that the weather conditions or issues with operation of
the vessel played a part in causing the accident. The
court found that the presence of the pipe on the deck
of the vessel was an open and obvious condition. More-
over, Alliance Offshore had no involvement in the
loading operation or the movement of the basket.
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Thus, the court granted Alliance Offshore’s motion for
summary judgment.

Submitted by KMM

Van Horn v. Chubb Ins. Co., 2018 U.S. Dist. LEXIS
56587 (E.D. La Apr.3, 2018)

This case arose as a result of a boat accident on Lack
Pontchartrain. Plaintiff served as a volunteer race offi-
cial for a sailing regatta held on the lake, and was injured
while being transported by boat to her official’s posi-
tion. The boat’s driver suddenly accelerated the vessel
over a swell, causing the boat to become airborne,
assume a nearly vertical position, and slam back down
onto the water. The incident caused Plaintiff to fracture
her right tibial plateu. Plaintiff and her husband sued
for damages under general maritime law and under
Louisiana law in supplement to general maritime law,
alleging negligence on behalf of the boat driver and the
regatta organizers. Plaintiff’s husband asserted a claim
for loss of consortium. Defendant Progressive Security
Insurance Company filed a Federal Rules of Civil Proce-
dure Rule 12(b)(6) motion to dismiss Plaintiff’s
husband’s claim for loss of consortium and society.

Defendant argued that Defendant husband’s claims must
be dismissed because damages for loss of consortium
are not available under the general maritime law in
personal injury cases, as wrongful death and personal
injury actions are subject to different remedial schemes.
Plaintiffs acknowledged that damages for loss of consor-
tium are not available for family of a Jones Act seaman,
but argued that damages are available to the spouse of a
nonseafarer injured in territorial waters when authorized
by state law, relying on the Supreme Court’s decision in
Yamaha Motor Corp. v. Calhoun, 516 U.S. 199 (1996),
holding that federal maritime law does not displace state
law remedies for the deaths of nonseafarers in territorial
waters.

The Court sided with the Plaintiffs, reasoning that if the
application of state law remedies for wrongful deaths
within territorial waters was compatible with federal
maritime interests, then there was no basis to find a
conflict between maritime law and state remedies for
personal injuries within territorial waters. Further, the
Supreme Court had repeatedly sought to eliminate
anomalies between wrongful death and personal injury
actions created by the uneven development of maritime
law, and Congress has not created a comprehensive tort

recovery regime applicable to the personal injuries of
nonseafarers in territorial waters. Lastly, both the
Supreme Court and the United States Court of Appeals
for the Fifth Circuit have applied the same rules to
wrongful death and personal injury in regard to loss of
consortium damages.

Defendant Progressive relied on the ruling of the United
States Court of Appeals for the Eleventh Circuit in In re

Amtrak ‘‘Sunset Limited’’ Train Crash, 121 F.3d 1421
(11th Cir. 1997) that Yamaha does not extend to
personal injury actions because state wrongful death
actions have a distinct historical basis in admiralty.
While the Court acknowledged this argument had
some weight, ultimately, the Court was not convinced
that Yamaha endorsed a new incongruity between the
remedies available for personal injuries and wrongful
deaths in territorial waters.

The Court decided that Yamaha was applicable to
personal injuries within territorial waters. Thus,
Louisiana law governing loss of consortium damages
may supplement general maritime law with regard to
personal injuries of nonseafarers in territorial waters.

Submitted by SMM

Westmoreland v. Venice Marine & Outdoor Consul-

tants, Inc., 2018 U.S. Dist. LEXIS 74218 (E.D. La.
May 2, 2018)

Plaintiff and several others went on an offshore fishing
excursion on a vessel captained by defendant Blake
Rigby. The vessel was actually owned by Allen
Reynolds although there was no formal agreement in
place between Reynolds and Rigby. Upon return of
the vessel to Venice Marine, the captain positioned the
boat bow in as was the custom at the marina. All of the
passengers exited the vessel from the bow, and there was
a 3.5 to 4-foot drop from the bow and the dock. Plaintiff
was attempting to leave the vessel when his feet slipped
out from under him causing him to break his ankle.
He filed suit against various parties including Captain
Rigby.

Rigby moved for summary judgment. The district court
concluded that Rigby did not owe plaintiff any duty of
ingress and egress from the vessel because Rigby did not
own it. Moreover, there was no evidence of any agree-
ment in place shifting responsibility for providing
ingress and egress from Reynolds to Rigby. The court
analogized Rigby to a time charterer and held that he
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could only be liable for providing a safe means of
ingress and egress if that agreement was altered by
contract.

Further, there was no evidence that Rigby departed from
the normal means of providing ingress and egress.
Rigby followed the customary procedures at the
Venice Marine when docking the boat. All of the
passengers disembarked from the bow. Given the lack
of evidence of any negligent conduct, the court granted
Rigby’s motion for summary judgment.

Submitted by KMM

Practice and Procedure

Caddell Constr. Co. (DE), LLC v. Danmar Lines, Ltd.,
2018 U.S. Dist. LEXIS 52893, (S.D. Tex Mar. 29, 2018)

This case concerns a motion to transfer venue filed
by defendant, Danmar Lines, LTD (Danmar). Danmar
agreed to deliver 28 of Caddell Construction Company,
LLC’s (Caddell) air handling units from Norfolk,
Virginia to a United States Embassy in Kabul, Afghani-
stan. Caddell alleged that its cargo was damaged in
transit between Karachi Port, Pakistan, and Kabul.
Caddell alleged that Danmar breached its contract
with Caddell, was negligent, and breached its bailment
obligations.

Danmar moved to transfer this matter to the United
States District Court for the Southern District of New
York under 28 U.S.C. § 1404(a) because the bills of
lading include a forum-selection clause specifying that
as the venue where any claims against Danmar would be
determined. The forum-selection clause stated that
‘‘[a]ny claim against the Carrier under th[e] bill of
lading or otherwise arising from or in relation to the
Services or the Goods shall be determined exclusively
by the United States District Court for the Southern
District of New York.’’ Caddell responded that a separate
and prior agreement—the ‘‘purchase order’’—not the
bills of lading, controlled. The purchase order did not
have a forum-selection clause. Caddell conceded that
neither party formally executed the purchase order, but
argued that they operated under its terms and rates.

A motion to change venue under 28 U.S.C. § 1404(a) is
appropriate where venue is proper under 28 U.S.C.
§ 1391, but where, ‘‘[f]or the convenience of parties
and witnesses, in the interest of justice,’’ the defendant

seeks to transfer the suit to another ‘‘district or division
where it might have been brought.’’ Id. § 1404(a).

The Court found that Dammar provided evidence that
its bill of lading form was ‘‘publicly filed with and
approved for use as a contract of carriage by the U.S.
Federal Maritime Commission.’’ It also found that the
Fifth Circuit does not require that a shipper receive bill
of lading terms and conditions in order to be held to
them. A shipper may be held to a clause in a bill of
lading ‘‘even though the bill of lading [has] not been
issued.’’ Noble Drilling, Inc. v. M/V OSC VLISTDIEP

Feederlines B.V., 2011 U.S. Dist. LEXIS 40199, 2011
WL 1399243, at *6 (E.D. La. Apr. 12, 2011) (citing Luck-

enbach S.S. Co. v. Am. Mills Co., 24 F.2d 704 (5th Cir.
1928)).

Section 1404(a) ‘‘provides a mechanism for enforcement
of forum-selection clauses that point to a particular
federal district.’’ Atl. Marine Const. Co. v. U.S. Dist.

Court for W. Dist. of Texas, 571 U.S. 49, 134 S. Ct.
568, 579, 187 L. Ed. 2d 487, (2013). ‘‘[A] proper appli-
cation of § 1404(a) requires that a forum-selection clause
be given controlling weight in all but the most excep-
tional cases.’’ Id. (citations omitted). The Court found
that the parties’ relationship was governed by the bills
of lading that contained a forum-selection clause. There-
fore, the Court granted the defendants motion to transfer
and transferred the case to the United States District Court
for the Southern District of New York.

Submitted by JAP

Comeaux v. Atos Origin IT Servs., 2018 U.S. Dist.
LEXIS 57380 (E.D. La April 4, 2017)

Defendant HESI filed a Motion to Dismiss Certain
Claims, arguing that (1) the plaintiff’s claims for
damages related to the decedent’s alleged future
medical expenses failed as a matter of law because
those damages did not even exist due to the decedent’s
death; (2) the plaintiff’s claims for non-pecuniary
damages failed as a matter of law because those
damages are not recoverable by a seaman under the
Jones Act or general maritime law; and (3) the plaintiff’s
claims for punitive damages failed because punitive
damages are not recoverable under the Jones Act or
general maritime law.

Plaintiff Comeaux filed a memorandum in opposition to
the motion to dismiss (1) asserting that she was not
pursuing future medical expenses; (2) contending that
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heirs of a deceased seaman are entitled to recover non-
pecuniary and punitive damages; and (3) contending
that non-pecuniary and punitive damages are available
because ‘‘decedent was not a Jones Act employee of all
defendants at all times of his exposure to toxic
substances that resulted in his death, nor was he a
Jones Act employee of HESI during the entirety of his
exposure attributable to their conduct.’’

Defendant filed a reply brief in support of the motion
to dismiss contending that seamen are not entitled
to punitive damages under the law applicable in the
Fifth Circuit, and there was no factual basis to support
Plaintiff’s allegation that the decedent was not a Jones
Act seaman. Subsequently, Plaintiff filed a First Supple-
mental and Amended Complaint alleging an alternative
claim that the decedent was not a Jones Act seaman at all
relevant times.

The Court addressed how to proceed when a plaintiff
files an amended complaint while a motion under Rule
12(b)(6) of the Federal Rules of Civil Procedure is still
pending. The general rule is ‘‘if applying the pending
motion to the amended complaint would cause confu-
sion or detract from the efficient resolution of the issues,
then it makes sense to require the defendant to file a new
motion specifically addressing the amended complaint.’’

Thus, because Plaintiff amended complaint alleged
an alternative claim that decedent was not a Jones Act
seamen at all times relevant to the claims asserted in this
litigation, and Defendant’s motion to dismiss contended
that Fifth Circuit law precluded non-pecuniary and puni-
tive damages for seamen, it would be more efficient for
the Court to consider any arguments regarding dismissal
in a motion that was better tailored to the causes of
action now pending. Accordingly, Defendant’s Motion
to Dismiss Certain Claims Pursuant to Rule 12(b)(6)
was denied as moot.

Submitted by SMM

Deroy v. Carnival Corp., 2018 U.S. Dist. LEXIS 87470
(S.D. Fla. May 21, 2018)

Plaintiff was the passenger on a cruise ship who alleg-
edly sustained injuries when she tripped and fell on the
vessel. She filed a complaint in federal court alleging a
single count of negligence ‘‘at law and in personam’’
against the defendant vessel owner. She also filed an
identical action in state court.

Her federal court complaint asked the district court to
hold that it lacked subject matter to adjudicate the case.
The defendant moved to dismiss arguing that plaintiff
could not challenge the forum selection clause in her
ticket agreement calling for subject matter jurisdiction
in the federal district court.

The district court construed the complaint for a declara-
tory judgment as to subject matter jurisdiction. It ruled
that such request was really seeking an advisory opinion
and declined to consider the claim. The court noted,
however, that plaintiff also pled a claim for negligence
arising out of her alleged injury on the vessel that was
properly pled.

The court then proceeded to consider whether it had
subject matter jurisdiction over the plaintiff’s claim.
First, the court observed that the forum selection
clause could not confer subject matter jurisdiction in a
federal court. The court declined to consider whether the
forum selection clause was enforceable and focused,
instead, on whether she could file an action ‘‘at law’’
where no other basis for federal court jurisdiction (diver-
sity or federal question) existed. The court concluded
that the savings to suitors clause permitted her to sue
at law in state court but that she could not sue ‘‘at law’’
in federal court. The court found it immaterial that the
plaintiff could have filed her suit under the court’s
admiralty jurisdiction but this did not confer jurisdiction
over a suit pled ‘‘at law.’’ Thus, as plaintiff brought suit
under the savings to suitors clause and lacked any inde-
pendent basis for jurisdiction, the district court
concluded that it lacked subject matter jurisdiction and
dismissed the suit.

Submitted by KMM

Knox v. REC Marine Logistics, L.L.C., 716 Fed. Appx.
370, (5th Cir. Mar. 28, 2018)

Fieldwood Energy LLC engaged Bisso Marine, L.L.C.
(Bisso) to lay oil pipe in the Gulf near the Eugene Island
oil-production platform, off the coast of Louisiana.
Bisso used its own pipelay barge, the M/V MIGHTY
CHIEF, and also contracted with Dawn Services
L.L.C. (Dawn), pursuant to a master subcontractor’s
agreement (MSA), and with Kilgore Maine Services,
LLC (Kilgore), pursuant to a master time-charter agree-
ment, to provide vessels and services. Dawn and Kilgore
subcontracted their work: Dawn, with Coastal Towing,
LLC (Coastal), and Kilgore, with REC Marine Logistics,
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L.L.C. (REC), for them to provide vessels to assist Bisso
and theM/VMIGHTYCHIEF in laying the pipe. Coastal
provided the M/V TRENT JOSEPH; REC provided the
M/V MS JANE.

In June 2014, Patrick Knox, a Coastal employee,
became ill while working aboard the M/V TRENT
JOSEPH, requiring evacuation to shore. Knox was
transported, via the M/V MIGHTY CHIEF’s crane-
mounted personnel basket, from the M/V TRENT
JOSEPH to the M/V MIGHTY CHIEF, and from there,
to the M/V MS JANE. During the transfer from the M/V
MIGHTY CHIEF to the M/V MS JANE, Knox was
injured when the personnel basket hit the deck of the
M/V MS JANE.

Coastal initiated this action, seeking a declaratory judg-
ment that REC, the operator of the M/V MS JANE, was
responsible for Knox’s injuries. REC filed a third-party
demand against Dawn, asserting that, pursuant to the
MSA between Bisso and Dawn, Dawn was required
to defend and indemnify REC. Dawn and REC filed
cross-motions for summary judgment, regarding
defense and indemnity under the MSA between Bisso
and Dawn. The MSA provided Dawn would indemnify,
defend, and hold harmless all members of the ‘‘Con-
tractor Group’’ against claims made by members of the
‘‘Subcontractor Group’’, of which Knox was a member,
because of his working aboard Coastal’s M/V TRENT
JOSEPH. The ‘‘Contractor Group’’ was defined as
Bisso, ‘‘its subsidiary, affiliated companies, co-venturers,
[and] partners . . . as well as the officers, directors,
employees, agents, assigns, invitees, and insurers of all
of the foregoing’’.

The district court granted Dawn’s summary-judgment
motion and denied REC’s, concluding Dawn was not
required to defend and indemnify REC because REC
was not Bisso’s ‘‘invitee’’. REC appealed, primarily
contending the lower court erred in concluding REC
was not an ‘‘invitee’’ of Bisso, claiming it was on
‘‘premises’’ controlled by Bisso and pursuant to its invita-
tion. The ‘‘premises,’’ according to REC, was the worksite
surrounding Bisso’s barge, the M/VMIGHTY CHIEF, in
the Gulf. The Court of Appeals found that there were no
genuine disputes of material fact, and REC’s claim failed,
essentially for the reasons stated by the lower court.

Submitted by JAP

Leija v. Shell Island Cruises, 2018 U.S. Dist. LEXIS
78902 (S.D. Tex. May 10, 2018)

Plaintiff alleges that she was injured when a boat on
which she was riding crashed into several structures in
Panama City, Florida, during a tourist excursion. Plain-
tiff sued the owner of the vessel in federal court in
Texas. The vessel owner filed a limitation of liability
action in Florida and moved to dismiss the Texas action
for lack of personal jurisdiction.

The Texas court rejected plaintiff’s argument that the
filing of the limitation of liability action waived the
right to challenge personal jurisdiction in Texas. Plain-
tiff was separately seeking to have the Florida court
transfer venue to Texas, but the Florida court deferred
to the Texas court on issues of venue and personal
jurisdiction in Texas. The Texas court also rejected the
argument that it should defer its ruling until the Florida
court considered whether venue over the limitation of
liability action was proper. The court found that the
pendency of suits in two different fora did not require
a determination where the limitation of liability action
should be tried before issues of personal jurisdiction
could be resolved.

The plaintiff conceded that, absent transfer of the limita-
tion action, the court lacked personal jurisdiction over
defendant. Having rejected all of her arguments, the
court dismissed her suit.

Submitted by KMM

Martin Energy Services, LLC v. M/V BRAVANTE IX,
2018 U.S. App. LEXIS 12402 (May 10, 2018)

Boldini Ltd. made arrangements with O.W. Bunker &
Trading do Brazil to have fuel delivered to its vessel, the
M/V BRAVANTE VIII, in Florida. The O.W. Bunker
entity contracted with two other related entities to handle
the sale. Those entities in turn contracted with Martin
Energy Services to supply the fuel. Martin Energy deliv-
ered the fuel, and the vessel’s agent signed the certificate
of delivery. Martin Energy never received payment. The
O.W. Bunker entities filed for bankruptcy.

Martin then filed in personam claims against Boldini
and a quasi in rem claim against another Boldini
vessel. Eventually, Boldini deposited the funds into
the registry of the court and filed an interpleader
including ING Bank, a lender for O.W. Bunker entities.
At a bench trial, the district court concluded that Martin
had a valid quantum meruit claim and awarded it part of
the funds from the registry of the court. The remaining
funds were awarded to ING Bank for the amount O.W.
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Bunker would have received as fuel traders. The court
did not decide whether Martin Energy had a maritime
lien on the vessel given the quantum meruit claim was
asserted as in personam claim. ING bank appealed.

The Eleventh Circuit considered the quantum meruit
claim under Florida law, concluding that such claim
did not disrupt the uniformity of maritime law. The
court agreed with the district court that Martin Energy
conferred a benefit on Boldini when it provided fuel and
that Boldini was aware of that benefit. The court further
found that it would be inequitable for Boldini to retain
the benefit of receiving the fuel without paying for it.
The court likened Martin Energy to a subcontractor
seeking payment from the owner where the general
contractor went bankrupt. Thus, the Eleventh Circuit
affirmed the judgment in favor of Martin Energy.

Submitted by KMM

Pelagidis v. Future Care, Inc., 2018 U.S. Dist. LEXIS
82858 (S.D. Tex. May 15, 2018)

Plaintiff was working as an engineer aboard a vessel
when he was injured by an exploding air valve. He
filed suit under the Jones Act and general maritime
law in state court. The defendants removed. Plaintiff
moved for remand.

The district court rejected the argument that maritime
claims were removable after amendments to 28 U.S.C.
§ 1441 absent an independent basis for federal court
jurisdiction. Even though some cases concluded that
removal was permitted, those early cases had been
subsequently repudiated even by the same judges who
previously said otherwise. Thus, the prevailing case law
was that such claims were not removable. The court also
concluded that the Jones Act claims were fraudulently
pled because Greek law, not American law, would apply
to the accident. In any event, Jones Act claims even if
properly pled were not removable. As such, the court
granted the motion to remand.

Submitted by KMM

Reliable Marine Towing & Salvage LLC v. Dorado

Custom Boats, LLC, 2018 U.S. Dist. LEXIS 50009
(M.D. Fla. Mar. 27, 2018)

Plaintiff, Reliable Marine Towing sued Defendant,
Dorado Custom Boats, LLC for breach of contract

stemming from the salvage of a sunken vessel. Dorado’s
owner placed a distress call to Reliable requesting the
salvage of a sunken vessel and Reliable responded.
Dorado signed a contract for salvage services with Reli-
able. Reliable successfully salvaged the vessel, but
Dorado refused to pay for the services.

Dorado moved to dismiss Reliable’s complaint, or alter-
natively, moved for a more definite statement, arguing
that Reliable failed to plead sufficient facts to state a
claim for relief. The court denied Dorado’s motion,
holding that the specificity requested by Dorado was
not required. The court found that Reliable’s complaint
sufficiently alleged the existence of a valid contract, a
material breach of that contract and damages. Further,
the court denied Dorado’s alternate motion for more
definite statement as Reliable’s complaint was not so
vague or ambiguous that it could not be answered.

Submitted by JAY

Tew v. Fairhope Yacht Club, 2018 U.S. Dist. LEXIS
94598 (S.D. Ala. May 22, 2018)

Brown v. Fairhope Yacht Club, 2018 U.S. Dist. LEXIS
866840 (S.D. Ala. June 4, 2018)

Both of these cases arise out of the same set of operative
facts and involve identical rulings on identical motions
to dismiss. The defendant yacht club sponsored the
2015 Dauphin Island Race, a boat race in southern
Alabama. The race’s planning committee did not
develop any safety plan or plan to address weather-
related emergencies that might arise. It also did not
request any assistance from the United States Coast
Guard during the race. The Coast Guard provided defen-
dant a permit but instructed that defendant was
responsible for safe conduct of the event and imposed
an obligation to be aware of weather forecasts. Defen-
dant was also tasked in the permit with furnishing rescue
vessels to provide adequate safety.

On the evening before the race and again on the morning
of the race, the National Oceanic and Atmospheric
Administration issued a weather forecast regarding the
possibility of severe weather in Mobile Bay. The race
was scheduled to start at 9:30 a.m. At 7:44 a.m., defen-
dant posted a cancelation notice on its website, but it
removed the notice at 8:10 a.m. The start of the race
was delayed until 11:00 a.m. At the start of the race,
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defendant advised participants that it would communi-
cate with them via Channel 68 of the VHF radio.

The National Weather Service continued to issue severe
weather notices throughout the afternoon. The Coast
Guard also contacted the race committee boat to
advise that it was on station. At 3:10 p.m. a severe
thunderstorm entered Mobile Bay where most of
the vessels were located. Wind gusts reached up to
73MPH, and marine warnings were issued.

The race committee boat was aware of the dangers but
it failed to share any weather warnings on Channel
68. Further, although capable of providing rescue
assistance, it did nothing until almost two hours after
the storm hit. In total, 10 boats sank. 40 people fell into
the water, and 6 people died. Plaintiffs asserted various
causes of action against the yacht club for negligence,
failure to provide assistance, and wanton or gross negli-
gence. Defendant moved to dismiss the case asserting
that it owed no duty to the race participants.

The magistrate judge considering the motion to dismiss
framed the issue as whether a yacht club owed a duty
to provide for the safety of race participants. The court
said that it could not find any case directly on point,
but it refused to say that it could not hold that such a
duty could never exist. The court noted several facts
suggested that such a duty may exist, including the
yacht club’s advance notice of weather conditions, its
failure to advise participants of the approaching bad
weather, and its acceptance of responsibility in the
Coast Guard permit. The court also noted that the yacht
club may have had an obligation to provide rescue assis-
tance. Although the court declined to specify the exact
nature of the duty until more facts were developed, the
court concluded that there may be such a duty and that
sufficient allegations to withstand a motion to dismiss had
been pled. As such, the magistrate judge recommended
that the motion to dismiss be denied.

Submitted by KMM

Seaworthiness

Billiot v. PTL, LLC, 2018 U.S. Dist. LEXIS 44306 (E.D.
La. Mar. 19, 2018)

This action arose when Plaintiff, while serving on board
the vessel as a member of the crew, collapsed on two

separate occasions from carbon monoxide poisoning.
Plaintiff alleged he struck his head and neck causing
injuries and that because he was out at sea, he was
unable to seek immediate medical attention. Plaintiff
alleges the carbon monoxide poisoning resulted from
leaks in the vessel’s exhaust system and that Defendants
were aware of the leaks but failed to properly correct the
problem. Plaintiff filed Jones Act negligence and unsea-
worthiness claims against multiple Defendants.

Plaintiff filed a motion for summary judgment seeking
a judgment that the vessel was unseaworthy for a period
of at least four months. Defendants averred that genuine
disputes of material fact existed regarding the severity of
the leak, the amount of time that Plaintiff was exposed to
exhaust, and the claim that the air quality throughout the
vessel was poor.

The court stated that for a vessel to be found unsea-
worthy, ‘‘an injured seaman must prove that the owner
has failed to provide a vessel, including her equipment
and crew, which is reasonably fit and safe for the
purposes for which it is to be used.’’ The court also
stated that a ship’s owner ‘‘is not obligated to furnish
an accident-free ship.’’ To succeed on an unseaworthi-
ness claim, the seaman must also establish a causal
connection between the injury and the claimed unsea-
worthy condition.

The court first determined that a defective exhaust
system could pollute the air in a vessel’s cabin such
that the vessel was not ‘‘reasonably fit and safe for the
purposes for which it is to be used,’’ thus giving rise to a
claim for unseaworthiness. The court then observed that
the United States Court of Appeals for the Fifth Circuit
has found on several occasions that a vessel is unsea-
worthy when onboard conditions result in carbon
monoxide poisoning. However, the court denied Plain-
tiff’s motion finding that there were disputes of material
fact regarding how long the leaks existed, the severity of
the leaks, and the effect of the leaks on the vessel’s air
quality generally.

Submitted by SMM

Roberts v. Inland Salvage, Inc., 2018 U.S. Dist. LEXIS
55699 (E.D. La Apr. 2, 2018)

This action arose as a maritime personal injury claim.
Plaintiff experienced an accident resulting in serious
injuries to his back, shoulder and other parts of his
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body while employed by Defendant when he fell down
the interior steps of a vessel. Plaintiff asserted a claim for
negligence under the Jones Act, as well as claims for
unseaworthiness and maintenance and cure under
general maritime law. However, Defendant filed for
bankruptcy prior to Plaintiff filing his Complaint. There-
after, Plaintiff filed a First Supplemental and Amended
Complaint naming the insurers, Hiscox and Chubb, as
defendants pursuant to Louisiana’s Direct Action
Statute. Hiscox and Chubb filed a motion seeking
partial summary judgement dismissing the unseaworthi-
ness claim.

The Defendants sought to dismiss Robert’s unsea-
worthiness claim on two grounds. First, that the vessel
which Plaintiff was salvaging at the time of his alleged
accident was not owned or operated by Plaintiff’
employer, so Defendant did not owe Plaintiff a warranty
of seaworthiness. Second, that no warranty of seaworthi-
ness was owed to Plaintiff because the vessel was not in
navigation at the time of Plaintiff’ alleged accident.

In regard to Hiscox and Chubb’s first argument, the
Court found that, based on extensive evidence, including
U.S. Coast Guard records and witness testimony, Defen-
dant was hired only to salvage the vessel, and did not own
it. According to the United States Court of Appeals for
the Fifth Circuit, a plaintiff can bring an unseaworthiness
claim only against the owner of the vessel itself. Thus, the
Court found that an unseaworthiness claim could not be
maintained against Hiscox and Chubb.

Because the Court found Hiscox and Chubb’s first argu-
ment to have merit, the Court found it unnecessary to
reach the second argument.

Submitted by SMM

In re TK Boat Rentals, 2018 U.S. Dist. LEXIS 46313
(E.D. La. Mar. 21, 2018)

This action arose out of a collision of two vessels on
the Mississippi River. Plaintiffs entered into an agree-
ment with Defendants Wetzel and Extreme Fishing to
charter a vessel for a fishing trip. Plaintiffs, Wetzel, or
someone acting on his behalf then entered into an agree-
ment with Defendant St. Clair to use one of his vessels
for the trip. The vessel was operated by Defendant
Boudreau. St. Clair’s vessel collided with another
vessel owned by TK Boat Rentals. Defendants Wetzel
and Extreme Fishing moved for summary judgment as

to all Plaintiffs’ claims for unseaworthiness, and as
to Plaintiff Siria’s and Plaintiff Edwards’ claims for
negligence.

The court granted Defendants’ motion for summary
judgment on Plaintiffs’ claims for unseaworthiness
finding that this action was governed by general mari-
time law and that ‘‘passengers are not owed a duty of
seaworthiness under general maritime law.’’ See Dove v.

Belcher Oil Co., 686 F.2d 329, 332 (5th Cir. 1982)
(holding that the owner of a vessel ‘‘has no duty of
seaworthiness to a passenger but is held only to the
standard of reasonable care under the circumstances’’).

The court granted Defendants’ motion for summary
judgment as to Plaintiff Siria’s claim for emotional
distress under general maritime law holding that Siria
failed to show a genuine issue of disputed fact that he
suffered actual injuries. The court recognized that in
order to recover for emotional distress under general
maritime law, in addition to showing that he was in
the zone of danger of the collision, Siria must also
show that he suffered actual injuries. The record
showed that while Siria testified that he experienced
emotional distress, he did not suffer any personal inju-
ries as a result of the collision, he had not and did not
plan to seek medical or psychological treatment, and he
could not identify anything that he could do before the
accident that he could no longer do. The court granted
Defendants’ motion for summary judgment as to Plain-
tiff Edwards’ claim on the same grounds.

Submitted by SMM

Seamen

Dziennik v. Sealift, Inc., 2018 U.S. Dist. LEXIS 59211
(E.D.N.Y. Mar. 30, 2018)

A group of 209 seafaring employees brought a class
action against Sealift, Inc., Fortune Maritime Inc., Saga-
more Shipping, Inc., and Victory Maritime, Inc.,
alleging violations of the Seaman’s Wage Act, as well
as federal maritime law.

Class Plaintiffs sought recuperation of wages and statu-
tory penalties under employment contracts and federal
maritime law. In dispute were the meanings of terms
such as ‘‘engaged’’ and ‘‘engagement,’’ as used in 46
U.S.C § 11107. Under this section, a seaman may
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recover the highest rate of wages at the port from which
the seaman was engaged, or the amount agreed to be
given to the seaman at the time of engagement, which-
ever may be higher. The parties agreed that the Class
Plaintiffs signed employment contracts and were hired
at two different foreign ports. However, the parties
disagreed on whether the signing of employment
contracts constitutes an ‘‘engagement,’’ and whether the
Class Plaintiffs were ‘‘engaged’’ at the place of hire.
Defendants argued the terms should be given their
ordinary meanings as used in 46 U.S.C § 11107, which

define ‘‘engagement’’ as ‘‘to hire’’ or ‘‘to employ.’’ This
definition implies that Class Plaintiffs were engaged at
their port of hire. On the other hand, Class Plaintiffs
argued that a seaman is ‘‘engaged’’ at the place of embar-
kation, not the port of hire. The court sided with the
Defendants, finding ‘‘engaged’’ and ‘‘engagement’’ to
be defined by their plain definition, which means that
‘‘port of engagement’’ refers to the port of hire.

Submitted by SPB
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