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Plaintiffs Attys Say EU Antitrust Litigation Plan Falls 
Short
By Melissa Lipman

Law360, New York (June 12, 2013, 8:01 PM ET) -- Top antitrust plaintiffs attorneys on 
Wednesday hailed the European Commission's new plan to promote private antitrust 
damages actions as a step in the right direction, but warned that the agency's refusal to 
back U.S.-style class actions could keep consumer cases at bay for the time being.

Plaintiffs firms told Law360 that the proposed directive the European Union's antitrust 
watchdog put out to make it easier for claimants to get access to some discovery in 
national courts, among other changes, should lead to more private antitrust litigation 
throughout the 27-nation bloc.

But the EC reiterated its desire to avoid U.S. levels of litigation and shied away from 
endorsing the type of class actions that would require class members to actively opt out of 
a case. Instead, the agency recommended that each member adopt an opt-in only 
collective action system for competition and other consumer-redress-type claims without 
any punitive damages or contingency fees.

The result may be that it will remain difficult to bring cases on behalf of consumers for the 
time being despite the bloc's desire to allow individuals harmed by cartels to seek 
compensation, plaintiffs attorneys said.

Here's what some of the top antitrust plaintiffs firms had to say about the EU proposals:

Michael Hausfeld, Hausfeld LLP

"It's far more feasible today than it was yesterday in order for there to be effective private 
enforcement for competition infringements in Europe. And that has broader implications 
than may appear at first blush because it includes companies that may be headquartered 
outside of Europe that have European operations.

"It significantly opens the door for realistic redress on behalf of consumers and of 
consumer organizations. It makes strides in bridging the concerns of the commission in 
keeping certain material submitted by cartelists confidential and providing at least the 
beginnings of disclosure of information that can be used by cartel victims in pursuit of 
restitution. It reinforces the significance of commission decisions both at the EU and 
national level regarding infringements as being binding. Is it as yet perfect? It is a very 
substantial progressive step toward providing meaningful access and ability to recover.

"There is still imperfect clarity with regard to the issue of how courts are to deal with pass-
on, less than perfect clarity with regard to the joinder of direct and indirect interests in a 
single litigation, challenges still with respect to joint and several liability and cross claims 
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for contribution and still challenges with regard to costs, for example in Germany the filing 
fee is around €600,000 ($800,000)."

Daniel Small, Cohen Milstein Sellers & Toll PLLC

"This is a big step in the right direction for European countries. Some of it of course will 
depend on how the guidance actually gets implemented, particularly the recommendation 
on collective actions, but in general assuming this is implemented faithfully I think it will 
make a big difference for private damages claims by individual plaintiffs because they do 
now have a lot of the features I think are important for private enforcement.

"It matches U.S. law on most issues other than they leave out treble damages, which 
could lead to under-deterrence … but it still will encourage more private damages litigation 
in Europe than has existed. A little more disappointing in my view is the recommendation 
on collective actions because that … actively discourages contingency fee arrangements. I 
think it's going to make it difficult in many possible collective actions for a lawyer to take 
on that kind of risk and that kind of effort if they cannot get contingency fees.

"The other feature I think will be very problematic is the requirement that the class opt in. 
You're just going to get, through inertia alone, very few of potential class members opting 
in. Those two issues right there I think will make it tough for collective actions to be a real 
strong mechanism in Europe.

"What I would anticipate is seeing more litigation by large companies or groups of medium 
to larger companies who can come together to litigate the case jointly, that's where you 
will see a big difference in the amount of enforcement."

Greg Asciolla, Labaton Sucharow LLP

"The EC's proposed legislation, if adopted, will significantly impact the landscape for 
private enforcement of antitrust violations in the EU.  We can expect to see more individual 
and collective antitrust actions for damages as the legislation seeks to harmonize rules 
among the EU member states by easing access to critical evidence, clarifying the rights of 
indirect purchasers, and further defining joint and several liability among violators of 
competition laws.

"Importantly, not only does the proposal cover individual damages actions, but it also 
applies to collective actions in those EU member states where such actions are available. 
As the EC has recognized, collective actions are an effective means to improve the ability 
of large groups of victims with low individual damages to be fairly compensated for 
antitrust violations.  This proposal provides further ammunition in support of such efforts.

"The EC's draft directive is another meaningful step in the right direction in the EU's long 
journey to provide an effective means in which to compensate all European citizens and 
businesses that have been victimized by infringements of antitrust law."

Joseph Saveri, Joseph Saveri Law Firm

"This is a very positive development. Anti-competitive activity is a worldwide phenomenon. 
What we have here is the EU recognizes the value of private enforcement and the 
importance of getting compensation to victims.

"There are things that American antitrust lawyers would recognize here, the protection of 
leniency documents, joint and several liability, the issue of pass on, issues regarding 
limitations periods, all of that I think is really good and positive. Now I think what's 
important is whether these provisions get adopted. Among other things that means 
establishing procedures in the individual nation states of the EU.
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"One obvious issue I think is the extent there are to be collective redress actions. There 
are issues associated with all of that that have to be worked out and it strikes me that just 
like everything else the proof of the pudding is in the eating. If you ask me if it's enough, I 
don't know. But given where were we before this and where we are today after this this is 
enormous progress."

Ryan Marth, Robins Kaplan Miller & Ciresi LLP

"The commission has taken a step forward. They have at various times in the last 10 years 
come with various pronouncements that private enforcement of the competition laws is an 
important part of the competition law regime. This is a concrete step or as concrete as the 
EC can take toward that. There is a recognition here that competition actions are difficult, 
time consuming and costly to prosecute, and even large companies do not have the 
resources to do it on their own. Allowing collective actions is a step in the right direction.

"You have to make sure there are effective means to finance a collective action, especially 
when the EC ... doesn't allow contingencies. In Europe you have third parties that do 
finance competition follow-on actions. I think it's important that that section in there about 
third party financing isn't used as a basis to restrict anything third parties have done.

"One thing that we've learned in the U.S. is that often the private sector is in front of the 
government when it comes to conducting this kind of [enforcement] and Apple [Inc.'s e-
books price-fixing case] is a very good example of that."

--Editing by Jeremy Barker. 
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