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BRS Call for Submission of Comments: The Companies (Beneficial Ownership information) 
(Amendment) Regulations, 2021 

In line with this, GFI provides comments on the following provisions of the Amendment Regulations: 

1. Regulation 3(a) – “Regulation 13 of the principal Regulations is amended – (a) by deleting paragraph 
(2) and substituting therefor the following new paragraph (2) – “(2) Notwithstanding sub-regulation (1) 
information relating to a beneficial owner may be disclosed – (a) with written consent of the beneficial 
owner; or 2 (b) where the company participates in public procurement and assets disposal under the 
Public Procurement and Asset Disposal Act, No. 33 of 2015; or (c) where the company participates in a 
public private partnership arrangement under the Public Private Partnership Act, No. 15 of 2013.” 

The disclosure of beneficial ownership (BO) information of companies participating in public procurement 
processes is critically important in the fight against corruption and for curtailing illicit financial flows in 
Kenya. Public access to this information would allow for the private sector, civil society, and the public at 
large to check for both accidental mistakes and deliberate falsehoods in the data. This broad access to 
the data by a wide range of actors simultaneously increases the likelihood of identifying inconsistencies or 
potential wrongdoing. As such, publishing BO data provides for a low-cost and non-technically intensive 
verification mechanism which has the potential of improving BO data quality, and accordingly increasing 
the impact of the beneficial ownership register. 

However, the proposed amendment leaves some room for uncertainty and/or abuse in two areas: (a) the 
intent behind regulation 13(2) is unclear and creates room for regulatory confusion when read in 
comparison to regulation 13(5); (b) it does not create a mandatory requirement for disclosure; and (c) it 
does not specify to whom such disclosure should be made. We expound on these three points below: 

A.) 13(2), when read together with 13(1), appears to place the mandate of disclosure on the company. 
13(5), on the other hand, places this mandate to disclose on the BRS. These two provisions read together 
create confusion as to the pathways for accessing BO information. This is because: • (i) the necessity 
behind regulation 13(2) is unclear, assuming that the BRS already possesses the BO information of all 
Kenyan companies, which can then be accessed by competent authorities under regulation 13(5); 

• (ii) regulation 13(2) does not specify to whom this information should be disclosed. 13(5) limits the 
agencies that have access to BO information through BRS. But 13(2 does not appear to limit who may 
have access to this information through the company. 

• (iii) Finally, when looking at 13(2) and 13 (5), 13 (5) permits a disclosure by BRS only upon a written 
request. 13(2) is unclear as to the how the request must be submitted before a company can disclose its 
beneficial owner. 

  

 Our recommendation therefore is to specify more clearly the intent behind regulation 13(2) to prevent a 
situation where it undermines the provision under regulation 13(5). 

B.) The wording of the proposed amendment lends itself to the interpretation that companies have the 
option to voluntarily disclose the BO information if they are involved in public procurement. This leaves 
room for uncertainty, which would therefore technically render the amendment ineffective. In order to 



make the intent behind this provision very clear, we propose that the provision should require mandatory 
disclosure of information by companies, and thus should be amended to change the language from, “may 
disclose”, to “shall disclose”. 

  

C.) Secondly, the amendment provision does not specify to whom such disclosure is to be made. For 
avoidance of doubt, we recommend that this provision should be amended to read as follows: 

  

“(2) notwithstanding sub-regulation (1) information relating to a beneficial owner shall be disclosed – 

a) With written consent of the beneficial owner; or 

b) Where the company participates in public procurement and assets disposal under the Public 
Procurement and Asset Disposal Act, No.33 of 2015, shall be disclosed to the Public Procurement 
Regulatory Authority; or 

c) Where the company participates in a public private partnership arrangement under the Public Private 
Partnership Act, No. 15 of2013, shall be disclosed to the Public Private Partnership Committee.” 

2. Regulation 3(b)–“Regulation 13 of the principal Regulations is amended (b)in paragraph (4) by 
inserting the words “except for publishing the information relating to entities that have participated in a 
tendering process undertaken by procuring entity or contracting authority pursuant to the Public 
Procurement and Asset Disposal Act, No. 33 of2015 or the Public Private Partnership Act,No.15 
of2013,respectively.” 

  

Regulation3(b) of the Amendment Regulations lift the restriction on making NO information available 
to the public when it relates to entities that have participated in a tendering process undertaken by a 
procuring entity or contracting authority pursuant to the Public Procurement and Asset Disposal Act, 
No. 33 of 2015or the Public Private Partnership Act, No.15 of 2013. 

Although this is a positive development, the provision does not indicate whose responsibility it is to 
make this information available to the public. Because of the high corruption risks in public 
procurement processes, the Amendment Regulations should ensure that the BO information of 
companies that have participated in a tendering process shall always be made available to the public. 

We therefore propose that 3(b) of the Amendment Regulations should amend regulation 4ofthe 
principal regulations as follows: 

Regulation 13 of the principal Regulations is amended (b) in paragraph (4) by inserting a new 

paragraph 4A– 

“Notwithstanding regulation 4,the information relating to entities that have participated in a 
tendering process undertaken by a procuring entity or contracting authority pursuant to the 



Public Procurement and Asset Disposal Act, No. 33 of2015 or the Public Private Partnership 
Act, No. 15 of2013,respectively shall always be published and made publicly available” 

3. Regulation 3(b)–“Regulation 13 of the principal Regulations is amended (c)in paragraph (5) by inserting 
the words “the Public Procurement Regulatory Authority and the Public Private Partnership Committee” 
immediately after the words “Competent Authority”. 

  

Regulation 13(5) of the principal regulations creates an avenue for competent authorities to access 
BO information via a written request to the BRS. While this provision is critical to ensuring that 
competent authorities can carry out their investigations unhindered, its current phrasing does leave 
room for potential mischief. Since the regulation does not specify the conditions under which such 
information may be requested, for example by showing a legitimate interest. We would therefore 
recommend closing this loophole by expressly stating the conditions under which such information 
may be disclosed. 

We would also recommend that the definition of “competent authorities” under regulation 2 of the principal 
regulations be amended to include: the Public Procurement Regulatory Authority; the Public Private 
Partnership Committee; and the Office of the Auditor General. 

In addition to the recommendations on the Amendment Regulations, GFI recommends the BSR to 
address the following loopholes in the BO framework: 

4. Regulation 11(a) and (b) of the principal Regulations – “The company shall note in its register of 
beneficial owners that it knows or has reasonable cause to believe that there is a beneficial owner in 
relation to the company but – (a) has not identified the beneficial owner; (b) has not been able to obtain 
the beneficial owner particulars.” 

  

Section 93A(5) of the Companies Act makes companies that fail to comply with the beneficial ownership 
requirements within the required timeframe liable to a fine up to KES 500,000. However, if a company, 
despite trying, is unable to identify a beneficial owner or to obtain their particulars, section 11(a) and (b) of 
the principal Regulations offers companies the option of simply making a note of this in their register. 
Neither the Companies Act nor the Regulations specify a time limit for how long this declaration may 
stand. This creates the risk of companies abusing this provision to evade beneficial ownership disclosure 
and subsequent penalties for non-disclosure. To effectively close this loophole, the principal Regulations 
need to be amended to specify the time limit for a section 11 declaration and clarify what this means for 
incurring penalties. 

5. Trusts in the ownership chain and Regulation 3(2) – “For the purpose of these Regulations, a beneficial 
owner of a company shall be the natural person who meets any of the following conditions in relation to 
the company (a) holds at least ten percent of the issued shares in the company either directly or 
indirectly; (b) exercises at least ten percent of the voting rights in the company either directly or indirectly; 



(c) holds a right, directly or indirectly, to appoint or remove a director of the company; or’ (d) exercises 
significant influence or control, directly or indirectly, over the company.” 

  

The definition of ‘beneficial owner’ under the Companies Act and Regulations includes the person 
ultimately owning or controlling a ‘legal arrangement’, which generally refers to trusts. Although trusts are 
not directly covered by the beneficial ownership 

provisions of the Companies Act, and are therefore not required to identify their beneficial owners, record 
their particulars and submit these records to a central register, trusts can nevertheless form part of the 
ownership chain of a company as a holding company or through a subsidiary relationship (see section 
108 – 110 Companies Act). As such, the beneficiaries of a trust should be identified as the beneficial 
owners of a company that is covered by the BO law, if they indirectly hold 10% of that company’s shares. 

However, section 3(2) of the Regulations merely stipulates how to identify the individual who beneficially 
owns a company, without providing guidance on how to pierce through a trust structure to get to an 
individual. The only indication given by the beneficial owner definition is to look at the natural person who 
‘owns or controls’ the legal entity or arrangement. In the case of a trust, however, this role could be 
played by any of the three parties of a trust: the settlor, the trustee, or the legally indicated beneficiary. 
Without further guidance for companies to decide who is to be identified as the beneficial owner of a trust 
in its ownership chain, there is a significant chance of them incorrectly identifying the real beneficial 
owner. To address this, further regulations and/or guidance should be published to educate companies 
on how to identify the beneficial owner of a trust in their ownership chain. 

 


	d195ce92-5c1d-4680-9b26-38508ac4ac11.pdf
	BRS Call for Submission of Comments: The Companies (Beneficial Ownership information) (Amendment) Regulations, 2021


