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CAUSE NO. _________ 
 

STEVEN HOTZE, M.D., § IN THE DISTRICT COURT 
Hotze Health & Wellness Center,  §  
MATT BRICE, Federal  American Grill, 
NORMAN ADAMS,  

§ 
§ 

 

Adams Insurance, §  
AL HARTMAN, §  
Hartman Income REIT, §  
 §  
                      Plaintiffs, §  
 §  
v. § ________ JUDICIAL DISTRICT 
 §  
LINA HIDALGO, in her official capacity 
as Harris County Judge, LAURIE L. 
CHRISTENSEN in her official capacity as 
Harris County Fire Marshal, 

§ 
§ 
§ 
§ 

 

                     
                    Defendants. 

§ HARRIS COUNTY, TEXAS 

 
PLAINTIFFS’ ORIGINAL PETITION, APPLICATIONS FOR EMERGENCY 
TEMPORARY RESTRAINING ORDER, TEMPORARY INJUNCTION, AND 

PERMANENT INJUNCTION 
 

COME NOW Plaintiffs, Steven Hotze, M.D., Matt Brice, Norman Adams, and Al Hartman 

and file their Original Petition, Applications for Emergency Temporary Restraining Order, 

Temporary Injunction, and Permanent Injunction, and for cause would show as follows: 

BACKGROUND FACTS 

 “It is incumbent on the courts to ensure decisions are made according to the rule of law, 

not hysteria.”  Department of Health and Human Services v. Manke, June 5, 2020 SC 161394, 

Michigan Supreme Court).    

Over the past four months, Judge Lina Hidalgo has issued numerous Orders based on 

hysteria, including banning worship services, requiring Harris County residents to wash their 

hands, ordering Harris County residents not touch their face, requesting that neighbors report 

neighbors, implementing a COVID-19 contact-tracing army, and  forcing individuals to wear facial 
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coverings.  Unfortunately, Hidalgo continues to issue Orders that trample on the liberties of Harris 

County residents, orders whose validity is highly suspect. 

 On June, 19th, 2020, Judge Lina Hidalgo (“Hidalgo”) signed an Order requiring all 

commercial entities in Harris County providing goods or services directly to the public to 

implement “Health and Safety Policies that require, at a minimum, that all employees or visitors 

to the commercial entity’s business premises or other facilities wear face coverings when in an 

area or performing an activity which will necessarily involve close contact or proximity to co-

workers or the public.”  Nowhere does Hidalgo in any way further describe or define the terms 

“directly,” “at a minimum,” “other facilities,” “coverings,” “necessarily,” “close,” “contact,” or 

the “public.” (Exhibit “A”).  Hidalgo further orders “all people 10 years or older shall wear a face 

covering over their nose and mouth when in a commercial entity or working in areas in a 

commercial entity that involve close proximity with others.”  Again, no descriptions or definitions 

are provided for the terms  “covering,” “over,” “commercial entity,” or “close proximity.” (Exhibit 

“A”).  Hidalgo’s  Order further states that “[f]ailure to develop and implement the Health and 

Safety Policy required by this Executive Order within (5) calendar days following the effective 

date may result in a fine not to exceed $1,000 for each violation.”  (Exhibit “A”). Unlike Hidalgo, 

none of the counties surrounding Harris County have implemented a similar draconian and 

unconstitutional Order.  

In Hidalgo’s Harris County, the heavy hand of local government will fine businesses who 

refuse to force their employees or customers to wear a mask. The rights we enjoy under the Texas 

Constitution are being trampled on by Hidalgo, while millions of individuals have lost their jobs 

and thousands of businesses are on the brink of bankruptcy. Not only that, but Hildalgo seems to 

have no concern for large outdoor gatherings of people in Harris County dubbed “protests,” so any 
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argument that her restrictions are meant to keep people from congregating or being close to each 

other such that they might spread diseases is a blatant, conscious misrepresentation. If Hidalgo’s 

Order is not declared unconstitutional and void, once this virus passes, the rights we are afforded 

under the Texas Constitution will be forever damaged. Viruses mutate, so there may be a different 

coronavirus strain, or some other contagion, next year. Like the flu vaccine, this year’s coronavirus 

vaccine may not protect against next year’s strain. Will we allow Hidalgo’s Order to set precedent 

for future governmental remedies to viruses or diseases? Will it be a little easier to force people to 

wear certain items or not act in government-disapproved activities on pain of criminal sanctions? 

Today a mask, tomorrow a hazmat suit – where does it stop? Every day Hidalgo’s Order is allowed 

to stay in place, the liberties of the residents of Harris County are trampled upon. 

Hidalgo’s numerous executive orders related to the COVID-19 pandemic, including her 

June 19, 2010 Order, violate the Texas Constitution including, art. I, sec. 28, art. I, sec. 19, art. I 

sec. 3, art. II, sec. 1, and art. IV, sec. 8. As such, they should be declared unconstitutional and 

ordered vacated. 

DISCOVERY CONTROL PLAN 

Plaintiffs intend to conduct discovery under Level 2 of the rules set forth in Rule 190 of 

the Texas Rules of Civil Procedure. 

DISCLOSURES 

Plaintiffs request Defendant provide disclosures in accordance with Texas Rule of Civil 

Procedure 194, including relevant documents. 

TRCP 47 STATEMENT 

Plaintiffs are suing for injunctive relief and declaratory relief. 

Plaintiffs are seeking monetary relief of less than $100,000.00. 
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JURISDICTION AND VENUE 

The Court has subject-matter jurisdiction under the Texas constitution, Article V, § 8, as 

the amount in controversy exceeds the minimum jurisdictional limits of the court exclusive of 

interest. The Plaintiff seeks relief that can be granted by courts of law or equity. 

The Court has jurisdiction over the Plaintiffs’ request for declaratory relief against 

Defendant, Lina Hidalgo, because the Declaratory Judgment Act waives governmental immunity 

when the plaintiff is challenging the validity of an ordinance or order.   See Tex. Civ. Prac. & Rem. 

Code §§ 37.004, 37.006; Texas Lottery Commission v. First State Bank of DeQueen, 325 S.W.3d 

628 (2010; Texas Education Agency v. Leeper, 893 S.W.2d 432, 446 (Tex. 1994). 

The Court has jurisdiction over the Plaintiffs’ request for injunctive relief against 

Defendant, Lina Hidalgo, because the county judge is acting ultra vires by forcing Plaintiffs and 

others to wear masks.  See City of El Paso v. Heinrich, 284 S.W.3d 366-368-69 (Tex. 2009). 

Plaintiffs Steven Hotze,  Norman Adams and Al Hartman have standing to seek declaratory 

and injunctive relief because they have been affected by the Defendant’s June 19, 2020 Order to 

wear a mask. 

The Court has personal jurisdiction over each of the Defendants. 

Venue is proper because a substantial portion of the events giving rise to the claims 

occurred in Harris County, Texas. See Tex. Civ. Prac. & Rem. Code §§ 15.002, 15.008, 15.035. 

Plaintiffs request the Court provide notice of this lawsuit to the Texas Attorney General as 

required by Texas Government Code §402.010. 

PARTIES 

Plaintiff Steven Hotze, M.D. is the owner of Hotze Health & Wellness Center located at 

20214 Braidwood Drive, Katy, Harris County, Texas.  Dr. Hotze resides in Harris County, Texas. 
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Plaintiff Matt Brice is the owner of Federal American Grill located at 8731 Katy Fwy, 

Houston, TX 77024, Harris County, Texas.   

Plaintiff Norman Adams is the owner of Adams Insurance located at 427 W. 20th Street, 

Suite 500, Houston, Harris County, Texas.  Mr. Adams resides in Harris County, Texas. 

Plaintiff Al Hartman is the owner of Hartman Income REIT located at 2909 Hillcroft, Suite 

420, Houston, Harris County, Texas.  Mr. Hartman resides in Harris County, Texas. 

Defendant Lina Hidalgo is the elected county judge of Harris County and is being sued in 

her official capacity as county judge.  She may be served with process at the following address:   

Hon. Lina Hidalgo 
c/o Harris County Attorney Vince Ryan 
1019 Congress, 15th Floor 
Houston, Texas 77002 

 
or wherever she may be found. 
  
 Defendant Harris County Fire Marshal, Laurie L. Christensen, is being sued in her official 

capacity as Harris County Fire Marshall.  Upon information and belief, Marshall Christensen is 

responsible for enforcing the Orders that are the subject of this Plaintiffs’ Original Petition. 

Marshall Christensen may be served with process at the following address:  

Marshall Laurie L. Christensen 
c/o Harris County Attorney Vince Ryan 
1019 Congress, 15th Floor 
Houston, Texas 77002 

 
 

STATEMENT OF THE CLAIM 
 
 The facts below are supported or proved by the attached Exhibits A and B, which 

are incorporated herein for all purposes. 

THE DECLARATION 

1. Judge Lina Hidalgo’s June 19, 2020 Order Violates the Texas Constitution 
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The people of the State of Texas have never repealed Article I, § 28 of the Texas 

Constitution.  “The legislature has the exclusive authority to define crimes and to designate the 

punishments for those crimes.” Neil v. State, No. 12-16-00236-R, 2017 Tex. App LEXI 8862, at 

*3 (Tex. App. – Tyler Sep. 20, 2017) (citing Grant v. State, 505 S.W.2d 279, 282 (Tex. Crim. App. 

1974)). Judge Hidalgo’s June 19, 2020 Order makes it a punishable criminal offense for a business 

to not mandate that its employees and visitors wear a facial covering.  If Plaintiffs or any business 

owner in Harris County choose to violate Hidalgo’s order, the individual can be fined $1,000. 

Accordingly, the order is void in that it attempts to usurp the authority vested in the Texas 

Legislature. 

a. Judge Hidalgo’s June 19, 2020 Order Is Dangerous And Not Narrowly Tailored 
To Meet A Compelling Governmental Interest 
 

Not only do face masks fail to protect the healthy from getting sick, but they also create 

serious health risks to the wearer.  If you are not sick, you should not wear a face mask. 

i. Judge Hidalgo’s June 19, 2020 Order mandates that businesses require 
employees and visitors to wear a face mask/covering. 

 
With the advent of the so-called COVID-19 pandemic, we have seen a number of medical 

practices that have little or no scientific support as regards reducing the spread of this infection. 

(Exhibit “B”). One of these measures is the wearing of facial masks, either a surgical-type mask, 

facial coverings, or N95 respirator mask. When this pandemic began and we knew little about the 

virus itself or its epidemiologic behavior, it was assumed that it would behave, in terms of spread 

among communities, like other respiratory viruses. Little has presented itself after intense study of 

the virus and its behavior to change this perception. Health officials continue to vacillate on the 

efficacy and necessity of facial coverings.   
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For instance, the CDC originally questioned the use of face masks during the COVID-19 

pandemic. It has since reversed its earlier position.  In a CBS’ “60 Minutes” interview on March 

8, 2020, Dr. Anthony Fauci, director of the National Institute of Allergy and Infectious Diseases, 

stated: “There’s no reason to be walking around with a mask.”   

Here’s what Dr. Fauci told Dr. Jon LaPook, chief medical correspondent for CBS News, 

in March of this year (emphasis added): 

LaPook: There’s a lot of confusion among people, and misinformation, surrounding face 
masks. Can you discuss that? 

Fauci: The masks are important for someone who’s infected to prevent them from 

infecting someone else… Right now in the United States, people should not be 

walking around with masks. 

LaPook: You’re sure of it? Because people are listening really closely to this. 

Fauci: …There’s no reason to be walking around with a mask. When you’re in the 

middle of an outbreak, wearing a mask might make people feel a little bit better and 

it might even block a droplet, but it’s not providing the perfect protection that 

people think that it is.  

Dr. Fauci has since changed his position.  

This is somewhat of an unusual virus in that, for the vast majority of people infected by the 

virus experience either no symptoms (asymptomatic) or very few symptoms. Only a very small 

fraction of people are at risk of a potentially serious outcome from the infection – mainly those 

with underlying serious, pre-existing medical conditions in conjunction with advanced age, who 

are infirmed and debilitated, those with compromised immunity, and nursing home patients near 

the end of their lives. There is growing evidence that the treatment protocol issued to treating 

doctors by the Center for Disease Control of Prevention (CDC), mainly intubation and use of a 
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ventilator (respirator), may have contributed significantly to the high death rate in these select 

individuals.  

ii. By wearing a mask, the exhaled viruses will not be able to escape and will 
concentrate in the nasal passages, enter the olfactory nerves, and travel into 
the brain. 

 
As for the scientific support for the use of faces masks, a recent careful examination of the 

literature, in which seventeen (17) studies were analyzed, concluded that “None of the studies 

established a conclusive relationship between mask/respirator use and protection against influenza 

infection.” Keep in mind, no studies have been done to demonstrate that either a cloth mask or the 

N95 mask has any effect on the transmission of the COVID-19 virus. Any recommendations, 

therefore, have to be based on studies of influenza virus transmission.  And, as we have seen, there 

is no conclusive evidence of the efficacy in controlling flu virus transmission. 

It is also instructive to know the CDC did not recommend wearing a face mask or covering 

of any kind, unless a person was known to be infected, that is, until recently.  It instructed that 

non-infected people did not need to wear a mask. When a person has tuberculosis, we have that 

individual wear a mask, not the entire community of non-infected people. The recent 

recommendations by the CDC and the WHO for the healthy to wear masks are not based on any 

studies of this virus and have never been used to contain any other virus pandemic or epidemic in 

history. 

There is no scientific evidence necessitating the wearing of a face mask for prevention.  

However, there are dangers to wearing a face mask, especially for long periods. Several studies 

have found significant problems with wearing such a mask. This can vary from headaches, to 

increased airway resistance, carbon dioxide accumulation, to hypoxia, all the way to serious life-

threatening complications. 
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There is a difference between the N95 respirator mask and the surgical mask (cloth or paper 

mask) in terms of side effects. The N95 mask, which filters out 95% of particles with a median 

diameter >0.3 µm2, impairs respiratory exchange (breathing) to a greater degree than a soft mask 

and is more often associated with headaches. In one study, researchers surveyed 212 healthcare 

works (74 males and 165 females) asking about the presence of headaches with N95 mask use, 

duration of the headaches, type of headaches, and if the person had pre-existing headaches.  The 

study found that about a third of the workers developed headaches with the use of the mask, most 

had pre-existing headaches that were worsened by wearing masks, and 60% required pain 

medications for relief.  

As to the cause of the headaches in this study, while straps and pressure for the mask could 

be causative, the bulk of the evidence points toward hypoxia (low blood oxygen levels) and/or 

hypercapnia (high blood CO2 levels) as the cause. It is known that the N95 mask, if worn for 

hours, can reduce blood oxygenation as much as 20% which can lead to a loss of consciousness. 

This, of course, could lead to injury and death.  

A more recent study involving 159 healthcare workers aged 21 to 35 found that 81% 

developed headaches from wearing a face mask. Some had pre-existing headaches that were 

precipitated by the masks. All felt like the headaches affected their work performance. 

Unfortunately, no one is telling the frail, elderly, and those with lung diseases, such as 

COPD, emphysema, or pulmonary fibrosis, of these dangers when wearing a facial mask of any 

kind, which can cause a severe worsening of lung function. This also includes lung cancer patients 

and people having had lung surgery, especially with partial resection or even the removal of a 

whole lung. 
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While most agree that the N95 mask can cause significant hypoxia and hypercapnia, 

another study of surgical masks found significant reductions in blood oxygen as well.  In this study, 

researchers examined the blood oxygen levels in 53 surgeons using an oximeter. They measured 

blood oxygenation before surgery as well as at the end of surgeries.  The researchers found that 

the mask reduced the blood oxygen levels (pa02) significantly.  The longer the duration of wearing 

the mask, the greater the fall in blood oxygen levels. 

Another important implication of these findings is that a drop in oxygen levels (hypoxia) 

is associated with an impairment in immunity. Studies have shown that hypoxia can inhibit the 

type of main immune cells used to fight viral infections called the CD4+ T-lymphocyte. This 

occurs because the hypoxia increases the level of a compound called hypoxia inducible factor-

1(HIF-1), which inhibits T-lymphocytes and stimulates a powerful immune inhibitor cell called 

the Tregs. This sets the stage for contracting any infection, including COVID-19, and making the 

consequences of that infection much graver. In essence, your mask may very well put you at an 

increased risk of infections, and if you get infected, having a much worse outcome. 

People with cancer, especially if the cancer has spread, will be at a further risk from 

prolonged hypoxia as the cancer grows best in a microenvironment that is low in oxygen. Low 

oxygen also promotes inflammation which can promote the growth, invasion, and spread of 

cancers. Repeated episodes of hypoxia have been proposed as a significant factor in atherosclerosis 

and hence increases all cardiovascular (heart attacks) and cerebrovascular (strokes) diseases. 

There is another danger to wearing these masks on a daily basis, especially if worn for 

several hours: when a person is infected with a respiratory virus, their normal breathing processes 

will naturally expel some of the virus with each breath. If they are wearing a mask, especially an 

N95 mask or other tightly fitting mask, they will not expel it, but be constantly re-breathing the 
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virus, raising the concentration of the virus in the lungs and the nasal passages. We know that 

people who have the worst reactions to the coronavirus have the highest concentrations of the virus 

early on and this can lead to a deadly cytokine storm in a selected number. 

Newer evidence suggests that in some cases the virus can enter the brain.  In most instances, 

it enters the brain by way of the olfactory nerves (smell nerves), which connect directly with the 

area of the brain dealing with recent memory and memory consolidation. By wearing a mask, the 

exhaled virus will not be able to escape and will concentrate in the nasal passages, enter the 

olfactory nerves, and travel into the brain. 

It is evident that there is insufficient evidence that wearing a mask of any kind can have a 

significant impact in preventing the spread of this virus. The fact that this COVID-19 infection is 

relatively benign for the vast majority of the population and that most of the at-risk group also 

survive. From an infectious disease and epidemiological standpoint, by letting the virus spread 

through the healthier population, we will reach a satisfactory immunity level rather quickly that 

will end this pandemic and prevent a return next winter.  

2. Judge Hidalgo Misleading the Public 

On Friday, June 26, 2020, Harris County Judge Lina Hidalgo said the county was at its 

highest COVID-19 threat level, after a spike in coronavirus hospitalizations led to an uncontrolled 

spread of the illness in the wake of the state’s reopening.  She further asserted that hospitals in the 

Texas medical Center are using 100% of their base capacity and are relying on surge contingency 

plans.  She then stated, “Whichever angle you look at it from, our situation is far worse today than 

when we issued the first sty-home order in Harris county, and when the state issued their first stay-

home order.” 
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Healthcare CEOs of the Texas Medical Center tell a different story.  The CEOs said on 

Thursday, June 26, 2020, that a letter that was sent out to the community Wednesday regarding 

the hospital system’s “increasingly stretched” ICU capacity level was “misinterpreted” and 

stressed the pandemic is not eclipsing hospital capabilities to care for COVID-19 positive patients 

as well as other patients.  It appears Hidalgo didn’t get the message. 

Following reports that Texas Medical Center had reached 97 percent capacity, Dr. Marc 

Boom, Houston Methodist president and CEO, said ICU capacity percentages in the 80s or 90s is 

“completely normal.”  “We have the ability to go far higher than that in terms of the ICU beds we 

can utilize for COVID-19 patients,” Boom said during a press conference. 

“The reality is all of us have the ability to significantly expand capacity on a day to day, 

week to week, month to month basis”, Lawson said. 

Boom said overall, hospitals are seeing younger COVID-19 patients, who say for a shorter 

period of time, and fewer deaths. 

3. COVID-19 Texas Numbers 

According to the Texas Department of State Health Services (TXDSHS), as of June 29, 2020, 

the infection rate of COVID-19 in Texas is only 0.5%, which is 1 in 200. Divide the number of 

reported infections, 148,723, by 30 million population. The result is 0.005. In percentage terms, 

this is 0.5% of Texans who are presumed or confirmed to have had a COVID-19 infection. That 

means that 99.5% of Texans have not been diagnosed to have had COVID-19. 

According to the TXDSHS data, 2,393 deaths of Texans have been attributed to COVID-19. 

Divide the number of reported deaths, 2,393, by 30 million population. The result is 0.00008, 

which is a death rate of .008%. This means that over 99.99% of Texans have survived COVID-19.  
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Put these 2,393 deaths attributed to COVID-19 in perspective. Last year the TXDSHS 

reported approximately 180,000 deaths in Texas, caused by multiple diseases and accidents. To 

date, by comparison, the COVID-19 infection has been a trivial cause of disease and death in 

Texas.  

Last week, the governor reported that hospital capacity was abundant.   These tens of thousands 

of hospital rooms have not filled up overnight. If this virus were as deadly as Hidalgo contends, a 

population of nearly 30 million people have an infection rate well above 0.5%. If the situation was 

as dire as Hidalgo contends, one would expect to see a mortality rate well above 0.008%.  

4. Judge Hidalgo’s June 19, 2020 Order Violates Texas Government Code, Chapter 418  

Texas Government Code § 418 et seq., the Texas Disaster Act, does not allow Judge 

Hidalgo to force businesses to require their employees and customers to wear a mask. 

Specifically, the Disaster Act limits Judge Hidalgo’s power to those provisions expressly 

described in the statute. The Disaster Act does not contain any language forcing businesses to 

require their employees and customers to wear masks under the threat of fines. 

5. Judge Hidalgo Is Violating Article XI, § 5 of the Texas Constitution by Enforcing Her 
Order to Wear Masks Against the Residents of Harris County 
 
Article XI, § 5 of the Texas Constitution provides that: 
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[N]o charter or any ordinance passed under said charter shall contain 
any provision inconsistent with the Constitution of the State, or of 
the general laws enacted by the Legislature of this State. 

 
Tex. Const. article XI, § 5. 

 Articles 4512.1 through 4512.6 of the Revised Civil Statutes continue to exist as “general 

laws enacted by the Legislature of this State.” The state constitution therefore forbids city officials 

to enact or enforce any order “inconsistent” with those laws. 

 An order that forces one to wear a mask is inconsistent with the “Constitution of the State.” 

TEX. CONST. article XI, § 5. Specifically, Judge Hidalgo’s Order violates, among other things, 

Article I § 19 of the Texas Constitution. (See below). 

6. Judge Hidalgo’s Order Violates Article I, § 19 of the Texas Constitution 

Article I, § 19 states: 

 “DEPRIVATION OF LIFE, LIBERTY, PROPERTY, ETC. BY DUE COURSE 
OF LAW. No citizen of this State shall be deprived of life, liberty, property, 
privileges or immunities, or in any manner disenfranchised, except by the due 
course of the law of the land.” 
 
By requiring Plaintiffs to force their employees or visitors to wear a mask, Judge Hidalgo’s 

orders violate Article I, § 19 of the Texas Constitution. Specifically, Plaintiffs are deprived of their 

liberty or freedom to choose to wear or abstain from wearing a mask and to operate their place of 

business in a manner that allows them to choose to have their employees or visitors to wear or 

abstain from wearing a mask.   Accordingly, the order is void under the Texas Constitution. 

7. Texas Government Code, Chapter 418, Violates the Texas Constitution 

Texas Government Code Chapter 418 is unconstitutional on its face and as applied.  

Moreover, Hidalgo’s numerous executive orders related to the COVID-19 pandemic violate the 

separation of powers doctrine, and numerous provisions in the Texas Constitution’s Bill of Rights, 

including but not limited to, Article I, §§3, 19, and 28, Article II, §1, and Article IV, §8  
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 Even if the Hildago’s orders were founded upon legitimate constitutional authority (which 

they are not), they are unconstitutional as applied because they were instituted without due process, 

violate equal protection, and are composed of provisions that are arbitrary, capricious, and which 

are not the least restrictive means for advancing the government’s purported compelling interest 

(i.e., protecting public health). 

Texas Government Code Chapter 418 is unconstitutional on its face because it is an 

improper delegation of legislative authority expressly prohibited by Texas Constitution, Art. II, 

§1. The subject executive orders issued by Hidalgo are facially unconstitutional because they are 

founded on Chapter 418 (an unconstitutional statute) and because they purport to exercise the 

power to suspend laws which authority is reserved exclusively to the legislature. Texas 

Constitution, Art. I, §28. 

 As such, Texas Government Code Chapter 418, and all orders issued pursuant thereto, 

should be declared unconstitutional and rendered null and void.  

8. Texas Constitution is not Suspended 

“The Constitution is not suspended when the government declares a state of disaster.”  In 

re Abbott, No. 20-0291, 2020 WL 1943226 at *1 (Tex. Apr. 23, 2020).  “All government power 

in this country, no matter how well intentioned, derives only from the state and federal 

constitutions.”  In re Salon A La Mode, et al., No. 20-0340 (Tex. May 5, 2020).  Government 

power cannot be exercised in conflict with these constitutions, even in a pandemic.” Id.  The Texas 

Constitution limits Hidalgo’s authority even in times of crisis or “extraordinary occasions.” If not 

limited, and if Constitutional rights may be suspended or infringed, unilaterally and for unlimited 

duration, whenever a county judge “declares” an emergency, then such rights are wholly illusory. 
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By suspending provisions of the Texas Constitution, arbitrarily picking and choosing 

winners and losers, and unilaterally suspending the laws of the state of Texas, Hidalgo’s Order is 

unconstitutional and undercuts the authority of the Texas Legislature.   

9. Hidalgo’s Executive Orders Violate Article I, Section 28 of the Texas Constitution 
 

“The Constitution is not suspended when the government declares a state of disaster.”  In 

re Abbott, No. 20-0291, 2020 WL 1943226, at *1 (Tex. Apr. 23, 2020).  “All government power 

in this country, no matter how well-intentioned, derives only from the state and federal 

constitutions.” In re Salon A La Mode et al., No. 20-0340 (concurring opinion, J Blacklock) (Tex. 

May 5, 2020).  During a pandemic “the judiciary, the other branches of government, and our fellow 

citizens—must insist that every action our governments take complies with the Constitution, 

especially now. If we tolerate unconstitutional government orders during an emergency, whether 

out of expediency or fear, we abandon the Constitution at the moment we need it most.”  Id. 

Any government that has made the grave decision to suspend the liberties of a free people 

must demonstrate that its chosen measures are absolutely necessary to combat a threat of 

overwhelming severity.  Id.  Before suspending freedoms protected from infringement by the 

Constitution, the government is also required to demonstrate that less restrictive measures cannot 

adequately address the threat.  Id. Whether it is strict scrutiny or some other rigorous form of 

review, courts must identify and apply a legal standard by which to judge the constitutional validity 

of the government’s anti-virus actions.   

Justice Blacklock further stated: “[W]hen constitutional rights are at stake, courts cannot 

automatically defer to the judgments of other branches of government.  When properly called 

upon, the judicial branch must not shrink from its duty to require the government’s anti-virus 

orders to comply with the Constitution and the law, no matter the circumstances.”  Id. 
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Government power cannot be exercised in conflict with the constitution, even in a 

pandemic.  In re Abbott, 2020 WL 1943226 at *1 (Tex. Apr. 23, 2020).  Texas law does not and 

cannot empower a County Judge to suspend the laws of the State of Texas. The Texas Supreme 

Court has long held that the Legislature cannot delegate “to anyone else the authority to suspend 

a statute law of the state.”  Brown Cracker & Candy Co. v. City of Dallas, 104 Tex. 290, 294-95 

(1911); Arroyo v. State, 69 S.W. 503, 504 (Tex. Crim. App. 1902) (“Under the constitution, the 

legislature ha[s] no right to delegate its authority . . . to set aside, vacate, suspend, or repeal the 

general laws of this state.”). 

“[P]rior to 1874 this section was as follows: ‘No power of suspending laws 
in this state shall be exercised, except by the legislature, or its authority’” 
(emphasis added).  Arroyo, 69 S.W. at 504. This constitutional provision 
was then specifically amended to remove the provision allowing the 
Legislature to delegate its suspension power by “its authority.” Id.  This was 
expressly done to remedy “the history of the oppressions which grew out of 
the suspension of laws by reason of such delegation of legislative authority 
and the declaration of martial law.” Id. 

 
Article I, § 28 was created in part in response to then-Governor F.J. Davis  

“declar[ing] . . . counties under martial law” and depriving of liberty “offenders by court martial 

in Houston,” George D. Braden, The Constitution of the State of Texas: An Annotated and 

Comparative Analysis 84 (1977). Texas Government Code §418 is therefore unconstitutional on 

its face because it purports to delegate legislative power to suspend laws to a county judge in 

contravention of Texas Constitution, Art. I, §28 and Art. II, §1. 

As the subject Order endeavors to suspend several provisions of the Texas Constitution, 

and on its face admit that Hidalgo is suspending laws in accordance with Texas Gov’t Code 

Chapter 418, the Order itself is an unconstitutional suspension of the laws and, therefore, violate 

Article I, §28 of the Texas Constitution and are “null and void.” See Arroyo, 69 S.W. at 504. 
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Additionally, to the extent the Texas Disaster Act allows for the suspension of laws by the 

Governor or any local official, including Hidalgo, it is unconstitutional and void. 

10. Hidalgo’s Orders Are An Impermissible Violation of Separation of Powers 
Doctrine  

 
 The Texas Constitution vests law-making power in the legislature.  TEX. CONST. Art. II, 

§1.  Boykin v State, 818 S.W.2d 782, 785 (Tex. Crim. App. 1991); Copeland v. State, 92 Tex. 

Crim. 554, 244 S.W. 818, 819 (Tex. Crim. App. 1922.  See also Russell v. Farquhar, 55 Tex. 355., 

359 (1881). Only the legislature can exercise that power, subject to restrictions imposed by the 

constitution. TEX. CONST. Art. II, §1.   These restrictions must be expressed or clearly implied. 

Jones v. State, 803 S.W.2d 712, 716 (Tex. Crim. App. 1991)  (citing  Gov’t Servs. Ins. 

Underwriters v. Jones, 368 S.W.2d 560, 563 (Tex. 1963)).  The legislature may enact laws that 

enhance the general welfare of the state and resolve political questions, such as the boundaries of 

political subdivisions, subject to constitutional limits. Carter v. Hamlin Hosp. Dist., 538 S.W.2d 

671, 673 (Tex. Civ. App.-Eastland 1976); see Hunter v. City of Pittsburgh, 207 U.S. 161, 178-79 

(1907). The legislature also has exclusive dominion over the fixing of penalties for offenses under 

the state's penal laws. See Sasser v. State, 98 S.W.2d 211, 212 (Tex. Crim. App. 1936); David v. 

State, 453 S.W.2d 172, 179 (Tex. Crim. App. 1970), vacated on other grounds in David v. Texas, 

408 U.S. 937 (1972); Grant v. State, 505 S.W.2d 279, 282 (Tex. Crim. App. 1974).  The legislature 

may delegate some of its powers to another branch, but only if those powers are not more properly 

attached to the legislature by Constitutional mandate. For example, legislative power cannot be 

delegated to the executive branch, either directly or to an executive agency. State v. Rhine, 297 

S.W.3d 301, 306 (Tex. Crim. App. 2009). The issue becomes a question of the point at which 

delegation becomes unconstitutional. Id. The Texas Supreme Court has described the problem: 

"the debate over unconstitutional delegation becomes a debate not over a point of principle but 
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over a question of degree." Tex. Boll Weevil Eradication Found., Inc., 952 S.W.2d 454, 466 (Tex. 

1997).   

The Texas Court of Criminal Appeals in Ex parte Granviel, 561 S.W.2d 503 (Tex. Crim. 

App 1978), stated that sufficient standards are necessary to keep the degree of delegated discretion 

below the level of legislating. The existence of an area for exercise of discretion by the executive 

branch requires that standards are formulated for guidance and there is limited discretion.  Ex parte 

Granviel, 561 S.W.2d at 514.  The statute must be sufficiently complete to accomplish the 

regulation of the particular matters falling within the legislature's jurisdiction, the matters of detail 

that are reasonably necessary for the ultimate application, operation and enforcement of the law 

may be expressly delegated to the authority charged with the administration of the statute. Ex parte 

Granviel, 561 S.W.2d at 514. Therefore,  if the legislature has not provided sufficient standards to 

guide the executive’s discretion and the delegated power is legislative, that executive has been 

granted a power that is more properly  attached to the legislature and the delegation is an 

unconstitutional violation of separation of powers.  State v. Rhine, 297 S.W.3d 306 (Tex. Crim. 

App. 2019). 

Texas Government Code Chapter 418 not only does not provide robust, specific standards 

related to delegation of legislative authority, it provides NO standards to guide the county judge’s 

discretion when identifying penalties, including fines and incarceration. With respect to the 

COVID-19 related orders, Hidalgo has chosen to fine violators up to $1,000, without any direction 

from the legislature as to when and how that may be accomplished. 

10. Order Violates The Due Process Clause 

Under Hidalgo’s June 19, 2020 Order, Plaintiffs’ businesses are presumed to be virus 

incubators despite a lack of evidence demonstrating this and without providing those businesses 
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with any due process to contest that presumption.  Article I, § 19 of the Texas Constitution provides 

that “No citizen of this State shall be deprived of life, liberty, property, privileges or immunities, 

or in any manner disfranchised, except by the due process of the law of the land.”  TEX. CONST. 

art. I, sec. 19.  Article 1.04 of the Texas Code of Criminal Procedure parrots the language of the 

due course of law provision identified in Article I, §19 of the Texas Constitution.  TEX. CODE 

OF CRIM. PROC. art. 1.04.  Moreover, Texas Code of Criminal Procedure art. 38.03 provides 

that “[a]ll persons are presumed to be innocent and no person may by convicted of an offense 

unless each element of the offense is proved beyond a reasonable doubt.”  TEX. CODE OF CRIM. 

PROC. art. 38.03.  By implementing  Hidalgo’s Order, she has simply declared all businesses as 

violating her orders, deprived citizens of opportunity to contest their alleged criminal status, and 

thus violated the due course of law provision of the Texas Bill of Rights; the penalties associated 

with the COVID-19 order violates the due process clause of Article I, §19 of the Texas Constitution 

and Texas Code of Criminal Procedure art. 38.03.    

The rationale behind Hidalgo’s mask Order includes an assumption that each citizen is a 

threat to their fellow Texan.  To presume in the definition of a crime that the essential element of 

the crime already exists, is a fundamental contradiction of the presumption of innocence.   

Article I, §19, prohibits any governmental action that has the effect of concluding that the 

lack of evidence indicating one is a threat, i.e., no proof of COVID-19 or the symptoms related 

thereto, is not a defense to an Order designed to prevent a pandemic.  Under Hidalgo’s arbitrary 

and capricious June 19, 2020  Order, health—which by definition is a defense to any charge that a 

person is not healthy and is thus a danger to others—is not a defense to the criminal penalties and 

has no impact on what businesses are shuttered and on Texan’s ingress and egress within the so-

called “disaster area” (i.e., the entire State of Texas).   



Page 21 of 25 
 

 

The Due Process Clause of the Texas Constitution warrants this Court issuing injunctive 

relief to strike Hidalgo’s Order because it assumes guilt and provides no opportunity to contest 

that guilt.   

11. Orders Violate Separation of Powers Doctrine 
 

Hidalgo’s June 19, 2020 Order unconstitutionally infringes on the roles of the coequal 

branches of the Legislature and the Judiciary.   

The Texas Constitution divides the government into “three distinct departments, each of 

which shall be confided to a separate body of magistracy, to wit: Those which are Legislative to 

one; those which are Executive to another, and those which are Judicial to another.” TEX. CONST. 

art. II, § 1. The Texas separation of powers doctrine “prohibits one branch of government from 

exercising a power belonging inherently to another.”  In re Dean, 393 S.W.3d 741, 747 (Tex. 

2012).   

Because of the Texas Constitution’s “explicit prohibition against one government branch 

exercising a power attached to another,” Perry v. Del Rio, 67 S.W.3d 85, 91 (Tex. 2001), 

exceptions to the constitutionally-mandated separation of powers may “never be implied in the 

least; they must be ‘expressly permitted’ by the Constitution itself.” Fin. Comm'n of Texas v. 

Norwood, 418 S.W.3d 566, 570 (Tex. 2013).  Here, the Texas Constitution, Article I, §28, 

expressly delegates to the Legislature the sole authority to “suspend law.” This authority cannot 

be ceded to the Governor, much less to a County Judge.   The Texas Legislature, not Governor 

Abbott and not the county judges in Texas’s 254 counties, is responsible for creating laws under 

Article II, §1.  

Hidalgo’s Order infringes upon the Legislature’s powers by suspending laws enacted by 

the Legislature, in the absence of constitutional authority to do so including, but not limited to, 
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statutes that permit these businesses to operate and engage in commerce uninhibited by arbitrary 

orders issued by a county judge. The Texas Constitution vest all lawmaking power in the 

Legislature, including the power to make, alter, suspend, and repeal laws. Walker v. Baker, 196 

S.W.2d 324, 328 (1946). 

12. Orders Violate the Equal Protection Clause of the Texas Constitution. 
 

Hidalgo assumes that preventing the spread of COVID-19 represents a compelling 

government interest. However, the means sought to fulfill that interest in the subject executive 

orders are not the least restrictive possible, and thus the orders do not pass strict scrutiny. 

Article I, § 3 of the Texas Constitution provides:  “All free men, when they form a social 

compact, have equal rights, and no man, or set of men, is entitled to exclusive separate public 

emoluments, or privileges, but in consideration of public services.”   

Hidalgo’s June 19, 2020 Order seeks to determine which people, services, and groups are 

essential and which are non-essential based on vague or arbitrary criteria that have no rational 

relationship to the stated-but-not-proven “compelling” governmental interest of stopping the 

spread of COVID-19. Such authority to make or alter constitutional rights and/or create legislation 

is the province of the legislature and the people, not a unilateral decision by one person, Hidalgo.   

"[E]qual protection challenges under the Texas Constitution are reviewed under a multi-

tiered system. Richards v. LULAC, 868 S.W.2d 306, 310-11 (Tex. 1993)(citations omitted). 

Generally, the classification under challenge must be rationally related to a legitimate state 

purpose. Id.  The general rule becomes more strident, however, when the classification impinges 

on the exercise of a fundamental right, or when the classification distinguishes between people, in 

terms of any right, on a 'suspect' basis such as race or national origin. In those instances, the state 

action is subjected to strict scrutiny, requiring that the classification be narrowly tailored to serve 
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a compelling government interest."  Here, Hidalgo’s conduct infringes on fundamental rights 

found in Article I, § 19. DEPRIVATION OF LIFE, LIBERTY, PROPERTY, ETC. BY DUE 

COURSE OF LAW. Strict scrutiny analysis must therefore be met by the state or the orders are 

unconstitutional. Because Hidalgo’s order cannot pass this analysis, they must be declared void.   

Rightly so, Hidalgo does not apply her order to certain gatherings, including large 

gatherings of people who hold rallies and places of worship.  However, she chooses to isolate and 

penalize business owners who do not force their employees or visitors to wear a mask.  In 

Hidalgo’s Harris County, one can participate in a rally with thousands of people without being 

forced to wear a mask, but if one goes into a restaurant or other commercial business that has as 

few as 10 employees or visitors, the business owner must force the individuals to wear a mask or 

be subject to a fine.   Clearly, this is arbitrary and capricious and violates the equal protection 

clause of the Texas Constitution.   

Hidalgo’s June 19, 2020 order related to the COVID-19 pandemic violates the Texas 

Constitution including, art. I, §§3, 19, 28, art. II, §1, and art. IV, §8.  

The subject order issued by Hidalgo is facially unconstitutional because it is founded on 

Chapter §418 (an unconstitutional statute) and because it purports to exercise the power to suspend 

laws which authority is reserved exclusively to the legislature. Texas Constitution, Art. I, §28. 

 Finally, even if the Order were founded upon legitimate constitutional authority (which it 

is not), it is unconstitutional as applied because it was instituted without due process, violates equal 

protection, and is composed of provisions that are arbitrary, capricious, and which are not the least 

restrictive means for advancing the government’s purported compelling interest (i.e., protecting 

public health). 

CAUSES OF ACTION 
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 The Plaintiffs brings their claims for relief under the Uniform Declaratory Judgment Act. 

They also bring suit under City of El Paso v. Heinrich, 284 S.W.3d, 366, 368-369 (Tex. 2009), 

which authorizes ultra vires claims against public officials who act in violation of state law. 

 Plaintiffs are seeking relief entirely under state law and are not asserting any claims that 

arise under federal law. 

GROUNDS FOR TEMPORARY INJUNCTION 

 To obtain a temporary injunction, an applicant must plead and prove: “(1) a cause of action 

against the defendant; (2) a probable right to the relief sought; and (3) a probable, imminent, and 

irreparable injury in the interim.”  Butnaru v. Fort Motor Car Co., 284 S.W.3d 198, 205 (Tex. 

2002).  (Exhibit “C”). 

 The Uniform Declaratory Judgment Act and Heinrich each provide the Plaintiffs with a 

cause of action to seek declaration and injunctive relief against the county judge over her issuance 

and enforcement of her April 22, 2020 Order. 

 The Plaintiffs have a right to relief because the Defendants enforcement of Hidalgo’s June 

19, 2020 order against the residents of Harris County violates Article XI, § 5 of the Texas 

Constitution. 

 Plaintiffs will suffer imminent, and irreparable injury absent a temporary restraining order 

and temporary injunction because the Defendants are trampling on Plaintiffs’ rights under the 

Texas Constitution and are exceeding their authority under the Texas Government code § 410 et 

seq. (Exhibit “C”). 

DEMAND FOR JUDGMENT 

 Plaintiffs demand the following relief: 
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a. a declaration that Judge Lina Hidalgo’s June 19, 2020 Order violates Article I § 19 of 

the Texas Constitution and is invalid; 

b. a declaration that Judge Hidalgo’s June 19, 2020 Order violates Article XI, § 5 of the 

Texas Constitution and is invalid; 

c. a declaration that to the extent Texas Government Code Chapter 418 allows Judge 

Hidalgo to suspend laws, issue penalties, and violates the separation of powers doctrine, 

that Chapter 418 of Texas law is unconstitutional;  

d. a temporary and permanent injunction that prevents Judge Lina Hidalgo from enforcing 

her June 19, 2020 Order; 

e. an award of nominal and compensatory damages; 

f. an award of costs and attorneys’ fees; and 

g. all other relief that the Court may deem just, proper, or equitable. 

Respectfully submitted, 
 
  /s/ Jared R. Woodfill    
Jared R. Woodfill 
State Bar No. 00788715 
Woodfill Law Firm, P.C. 
3 Riverway, Suite 750 
Houston, Texas 77056 
Tel: (713) 751-3080 
Fax: (713) 751-3058 
woodfillservice@gmail.com (service) 
jwoodfill@woodfilllaw.com (non-service) 


