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STATEMENT OF THE CASE 

Texas Government Code §418 is unconstitutional on its face and as applied.  

Moreover, Governor Abbott’s numerous executive orders related to the COVID-19 

pandemic violate the separation of powers doctrine, and numerous provisions in 

the Texas Constitution’s Bill of Rights, including but not limited to, Article I, §3, 

Article I, §19, Article I, §28, Article II, §1, and Article IV, §8  

 Even if the executive orders were founded upon legitimate constitutional 

authority (which they are not), they are unconstitutional as applied because they 

were instituted without due process, violate equal protection, and are composed of 

provisions that are arbitrary, capricious, and which are not the least restrictive 

means for advancing the government’s purported compelling interest (i.e., 

protecting public health). 
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STATEMENT OF JURISDICTION 

The Texas Constitution confers jurisdiction on the Texas Supreme Court to 

issue writs of mandamus.  TEX. CONST. art. V, § 3(a).  The Court has mandamus 

jurisdiction under Texas Rule of Appellate Procedure 52.  Further, Texas 

Government Code § 22.002(c) states: “Only the supreme court has the authority to 

issue a writ of mandamus or injunction, or any other mandatory or compulsory writ 

or process, against any of the officers of the executive departments of the 

government of this state to order or compel the performance of a judicial, 

ministerial, or discretionary act or duty that, by state law, the officer or officers are 

authorized to perform.”  TEX. GOV’T CODE Section 22.002(c).  This provision 

applies to all executive orders issued by Real Party in Interest Abbott related to the 

COVID-19 pandemic.   TEX. CONST. art. IV, § 1. 

In A & T Consultants, Inc. v. Sharp, the Texas Supreme Court concluded that 

“district courts generally have no jurisdiction over executive officer respondents” 

to issue a writ of mandamus to compel those officers to perform duties imposed by 

law.  904 S.W.2d 668, 672 (Tex. 1995). Accordingly, Relators file this Emergency 

Petition for Writ of Mandamus. 

Relators position is corroborated by Real Party in Interest Abbott’s Plea to 

the Jurisdiction in Hotze et al. v Abbott, Cause No. D-1-GN-20-2146 (Travis 

County, Texas).  Specifically, Abbott argued to the trial court that it lacks 

jurisdiction to adjudicate the Plaintiffs’ (Hotze et al.) request for injunctive relief 
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regarding Abbott’s COVID-19 executive orders because “only the supreme court 

has authority to issue a writ of mandamus or injunction, or any other mandatory or 

compulsory writ or process, against any of the officers of the executive 

departments of government of this state to order or compel the performance of a 

judicial, ministerial, or discretionary act or duty…the officers are authorized to 

perform.”  (Tab “A”, Abbott Plea to Jurisdiction in Travis County p. 6) 
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ISSUES PRESENTED 

1. Do Governor Abbott’s Executive Orders related to the COVID-19 virus 

violate Texas Constitution, art. I, sec. 28? 

2. Do Governor Abbott’s Executive Orders related to the COVID-19 violate 

Article II, sec. 1? 

3. Do Governor Abbott’s Executive Orders related to the COVID-19 virus 

violate Texas Constitution, art. I, sec. 19? 

4. Do Governor Abbott’s Executive Orders related to the COVID-19 virus 

violate Texas Constitution, art. I, sec. 3? 

5. Do Governor Abbott’s Executive Orders related to the COVID-19 virus 

violate Texas Constitution, art. IV, sec. 8? 
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STATEMENT OF FACTS 

I. CHRONOLOGY OF GOVERNOR ABBOTT’S EXEUCTIVE 

ORDERS 

 A. March 13, 2020: Governor Abbott Issues Disaster Declaration 

On March 13, 2020, Governor Abbott issued a disaster proclamation, 

certifying under Section 418.014 of the Texas Government Code that COVID-19 

poses an imminent threat of disaster for all counties in the State of Texas. (Tab 

"B").  In response to the COVID-19 virus, Governor Abbott has issued numerous 

executive orders that “Lock-Down” Texas, continue to destroy the Texas economy, 

mandate the "suspension of Texas laws", and trample on the constitutional rights of 

all Texans, purportedly based on the authority provided to him by Texas Gov’t 

Code §418.  (Tab "C" and “D”).  On their face, the Governor Abbott’s COVID-19 

Orders state that the Governor can and is suspending regulatory statutes, and that 

his executive orders have "the full force and effect of law." (Tab "C" and “D”). 

B. March 19, 2020: Governor Abbott Issues Executive Order GA-08 

On March 19, 2020, Governor Abbott issued Executive Order GA-08, 

"mandating certain obligations for Texans" to "slow the spread of COVID-19 for 

15 days...." (Tab "C").  GA-08 states that "businesses should be allowed to 

continue providing essential services during the COVID-19 disaster...." (Tab "C").  

Those businesses that do not provide “essential services” were shuttered.  (Tab 

“C”). 
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The Governor contends he has the authority to unilaterally close businesses, 

trample on individual liberties, and limit Relators’ ability to do business and move 

about freely, citing Texas Government Code Section 418.012: "[T]he governor may 

issue executive orders...hav[ing] the force and effect of law." (Tab "C" and “D”). 

For instance, to limit Relators ability to move about freely, Governor Abbott 

references Texas Government Code Section 418.018(c), contending "the governor 

may control ingress and egress to and from a disaster area and the movement of 

persons and the occupancy of premises in the area...." (Tab "C" and “D”).  Until  

May 7, 2020, those who failed to comply with the Governor's Executive Orders 

"issued during the COVID-19 disaster," committed "an offense punishable by a 

fine not to exceed $1,000, confinement in jail for a term not to exceed 180 days, or 

both fine and confinement." (Tab "C"). 

C. April 3, 2020: Governor Abbott Issues Executive Order GA-14 

Executive Order GA-08 expired on April 3, 2020. (Tab "C”).  On March 31, 

2020, Governor Abbott issued GA-14, extending most of the provisions of GA-08 

through April 30, 2020. (Tab “D”). For the first time, Governor Abbott added 

"religious services conducted in churches, congregations, and houses of worship" 

as "essential services". (Tab "D"). At first glance this sounds great to pastors and 

individuals who want to hold in-person worship services; however, the language 

that followed demonstrates that the Order does not truly consider in-person 

worship services to be “essential”.  Specifically, the details of the Order state that 
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“churches, congregations, and houses of worship" are limited to "remote 

services." (Tab "D").  GA-14 states, "If religious services cannot be conducted 

from home or through remote services, they should be conducted consistent with 

the Guidelines from the President and the CDC by practicing good hygiene, 

environmental cleanliness, and sanitation, and by implementing social distancing 

to prevent the spread of COVID-19." (Tab "D").  All Relators that are Pastors have 

the ability to hold remote services, as do most churches in the State of Texas.  

Therefore, the Order instructed that they should meet remotely, and not meet in 

person as a corporate body. 

D. April 27, 2020: Governor Abbott Issues Executive Order GA-18 

GA-14 expired on April 30, 2020.  (Tab “D”). On April 27, 2020, Governor 

Abbott issued GA-18, allowing for so-called “reopened services”. (Tab "E").   

GA-18 states, among other things, that people “shall avoid” certain types of 

businesses, including, “bars, gyms, public swimming pools, interactive amusement 

venues such as bowling alleys and video arcades, massage establishments, tattoo 

studios, piercing studios, or cosmetology salons.” (Tab “E”). GA-18 also closed 

public schools for the rest of the 2019-20 school year and small sections of 

libraries, malls, and museums that have interactive exhibits and play areas.  GA-18 

defines some business operating at 25% capacity as “reopened services” with no 

real explanation for what that means or why 25% is anything other than a 

completely arbitrary number. GA-18 leaves open so-called “essential services” 
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including grocery stores, pharmacies, and dozens of other businesses, without 

imposing mandated restrictions, and without demonstrating or even mentioning 

why some businesses are considered “essential” and others are not. 

E. May 7, 2020: Governor Abbott Issues GA-22 

On Tuesday, May 5, 2020, Shelly Luther was sentenced to seven (7) days in 

jail and fined $7,000.00 for violating Governor Abbott’s Order GA-18. Soon 

thereafter, on May 7, 2020, Governor Abbott issued GA-22.  (Tab “F”)  GA-22, 

among other things, opened “cosmetology salons, hair salons, barber shops, nail 

salons/shops, and other establishments where licensed cosmetologists or barbers 

practice their trade. . ..” (Tab “F”).  While opening these businesses, GA-22 further 

ordered people  “shall avoid visiting” certain businesses, including but not limited 

to, bars, amusement parks, tattoo parlors” and many more. (Tab “F).  GA-22 also 

eliminated confinement in jail as an available penalty for violations of Governor 

Abbott’s executive orders. (Tab “F”). In GA-22, Governor Abbott further ordered 

that the amendment “operates retroactively to April 1, 2020.” (Tab “F”). 

F. May 18, 2020: Governor Abbott Issues GA-23 

On May 18, 2020, Governor Abbott issued GA-23, the second phase of the 

State of Texas' ongoing plan to reopen, among other things, allowing restaurants to 

increase their occupancy to 50% .  (Tab “G”). 

SUMMARY OF ARGUMENT 

  8



 Texas Government Code §418 is unconstitutional on its face because it is an 

improper delegation of legislative authority expressly prohibited by Texas 

Constitution, Art. II, §1. The subject executive orders issued by Governor Abbott 

are facially unconstitutional because they are founded on §418 (an unconstitutional 

statute) and because they purport to exercise the power to suspend laws which 

authority is reserved exclusively to the legislature. Texas Constitution, Art. I, §28. 

Even if the executive orders were founded upon legitimate constitutional authority 

(which they are not), they are unconstitutional as applied because they were 

instituted without due process, violate equal protection, and are composed of 

provisions that are arbitrary, capricious, and which are not the least restrictive 

means for advancing the government’s purported compelling interest (i.e., 

protecting public health). 

 As such, Texas Government Code §418, and all executive orders issued 

pursuant thereto, should be declared unconstitutional and rendered null and void.  

ARGUMENT AND AUTHORITIES 

“The Constitution is not suspended when the government declares a state of 

disaster.”  In re Abbott, No. 20-0291, 2020 WL 1943226 at *1 (Tex. Apr. 23, 2020).  

“All government power in this country, no matter how well intentioned, derives 

only from the state and federal constitutions.”  In re Salon A La Mode, et al., No. 

20-0340 (Tex. May 5, 2020).  Government power cannot be exercised in conflict 

with these constitutions, even in a pandemic.” Id.  The Texas Constitution limits 
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Governor Abbott’s authority even in times of crisis or “extraordinary occasions.” If 

not limited, and if Constitutional rights may be suspended or infringed, unilaterally 

and for unlimited duration, whenever the Governor “declares” an emergency, then 

such rights are wholly illusory. 

By suspending provisions of the Texas Constitution, failing to convene the 

legislature for almost three months on an “extraordinary occasion,” arbitrarily 

picking and choosing winners and losers, and unilaterally suspending the laws of 

the state of Texas, Abbott’s numerous executive orders are unconstitutional and 

undercut the authority of the Texas Legislature. 

I. EXECUTIVE ORDERS ARE UNCONSTITUTIONAL 

A. Governor Abbott’s Executive Orders Violate Article I, Section 28 
of the Texas Constitution 

“The Constitution is not suspended when the government declares a state of 

disaster.”  In re Abbott, No. 20-0291, 2020 WL 1943226, at *1 (Tex. Apr. 23, 

2020).  “All government power in this country, no matter how well-intentioned, 

derives only from the state and federal constitutions.” In re Salon A La Mode et al., 

No. 20-0340 (concurring opinion, J Blacklock) (Tex. May 5, 2020).  During a 

pandemic “the judiciary, the other branches of government, and our fellow citizens

—must insist that every action our governments take complies with the 

Constitution, especially now. If we tolerate unconstitutional government orders 
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during an emergency, whether out of expediency or fear, we abandon the 

Constitution at the moment we need it most.”  Id. 

Any government that has made the grave decision to suspend the liberties of 

a free people must demonstrate that its chosen measures are absolutely necessary 

to combat a threat of overwhelming severity.  Id.  The government is also required 

to demonstrate that less restrictive measures cannot adequately address the threat.  

Id. Whether it is strict scrutiny or some other rigorous form of review, courts must 

identify and apply a legal standard by which to judge the constitutional validity of 

the government’s anti-virus actions.   

Justice Blacklock further stated: “[W]hen constitutional rights are at stake, 

courts cannot automatically defer to the judgments of other branches of 

government.  When properly called upon, the judicial branch must not shrink from 

its duty to require the government’s anti-virus orders to comply with the 

Constitution and the law, no matter the circumstances.”  Id. 

Government power cannot be exercised in conflict with the constitution, 

even in a pandemic.  In re Abbott, 2020 WL 1943226 at *1 (Tex. Apr. 23, 2020).  

Texas law does not and cannot empower the Governor to suspend the laws of the 

State of Texas. The Texas Supreme Court has long held that the Legislature cannot 

delegate “to anyone else the authority to suspend a statute law of the state.”  Brown 

Cracker & Candy Co. v. City of Dallas, 104 Tex. 290, 294-95 (1911); Arroyo v. 

State, 69 S.W. 503, 504 (Tex. Crim. App. 1902) (“Under the constitution, the 
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legislature ha[s] no right to delegate its authority . . . to set aside, vacate, suspend, 

or repeal the general laws of this state.”). 

“[P]rior to 1874 this section was as follows: ‘No power of 
suspending laws in this state shall be exercised, except by the 
legislature, or its authority’” (emphasis added).  Arroyo, 69 
S.W. at 504. This constitutional provision was then specifically 
amended to remove the provision allowing the Legislature to 
delegate its suspension power by “its authority.” Id.  This was 
expressly done to remedy “the history of the oppressions which 
grew out of the suspension of laws by reason of such delegation 
of legislative authority and the declaration of martial law.” Id. 

Article I, § 28 was created in part in response to then-Governor F.J. Davis 

“declar[ing] . . . counties under martial law” and depriving of liberty “offenders by 

court martial in Houston.” George D. Braden, 1 The Constitution of the State of 

Texas: An Annotated and Comparative Analysis 84 (1977). Texas Government 

Code §418 is therefore unconstitutional on its face because it purports to delegate 

legislative power to suspend laws to the Governor in contravention of Texas 

Constitution, Art. I, §28 and Art. II, §1. 

As the subject Executive Orders endeavor to suspend several provisions of 

the Texas Constitution, and on their face admit that Abbott is suspending laws in 

accordance with Texas Gov’t Code §418, the Orders are themselves an 

unconstitutional suspension of the laws and, therefore, violate Article I, §28 of the 

Texas Constitution and are “null and void.” See Arroyo, 69 S.W. at 504. 

Additionally, to the extent the Disaster Act of 1975 allows for the suspension of 

laws by the Governor or any local official, it is unconstitutional and void. 
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B. Executive Orders Violate Article IV, Section 8 of the Texas 
Constitution 

Since 1845, the Texas Constitution has allowed the Governor to convene the 

Legislature “on extraordinary circumstances.”  TEX. CONST. art. V, § 8 (1845).  

In 1866, Article V, §  8 of the Texas Constitution was amended to include language 

that allowed the Governor to convene the Legislature “at a different place, if that 

should be dangerous by reason of disease….”  TEX. CONST. art. V, §VIII (1866).  

In 1869, the Texas Constitution was amended, moving former Article V, §VIII, to 

Article IV, §8.    

Article IV, §8 (a) of the Texas Constitution currently states: “The governor 

may, on extraordinary occasions, convene the Legislature at the seat of 

government, or at a different place in case that should be in possession of the 

public enemy or in case of the prevalence of disease threat. His proclamation 

therefor shall state specifically the purpose for which the Legislature is 

convened.” (emphasis added). 

For well over 150 years, the Texas Constitution has contemplated convening 

the legislature on “extraordinary occasions” and that “the prevalence of a  disease 

threat” like COVID-19 may require the legislature to meet at a “different place” 

other than the “seat of government.”   TEX. CONST. art. IV, §8.   This provision 

allows our duly elected representative and not one individual, i.e., the Governor, to 

deal with the “extraordinary occasion.”  Additionally, article IV, §8 respects the 
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long-standing doctrine of separation of powers between co-equal branches of 

government.  Shockingly, after almost three months,  Abbott has not convened the 

legislature to address legislation related to “extraordinary occasions” surrounding 

the COVID-19 pandemic.  Instead, Abbott continues to issue executive orders that 

suspend laws and infringe on the Constitutional liberties of Texans and further 

destroy the Texas economy. 

Article IV, §8 is consistent with Article I, §28 in that if it is necessary to 

suspend laws “on extraordinary occasions,” Governor Abbott can convene the 

legislature to do so.  Additionally, Article IV, §8 is consistent with our strong 

separation of powers tradition identified in Article II, §1 of the Texas Constitution. 

C. Executive Orders Are An Impermissible Violation of 
Separation of Powers Doctrine  

 The Texas Constitution vests law-making power in the legislature.  TEX. 

CONST. art. II, §1.  Boykin v State, 818 S.W.2d 782, 785 (Tex. Crim. App. 1991); 

Copeland v. State, 92 Tex. Crim. 554, 244 S.W. 818, 819 (Tex. Crim. App. 1922.  

See also Russell v. Farquhar, 55 Tex. 355., 359 (1881). Only the legislature can 

exercise that power, subject to restrictions imposed by the constitution. TEX. 

CONST. art. II, §1.   These restrictions must be express or clearly implied. Jones v. 

State, 803 S.W.2d 712, 716 (Tex. Crim. App. 1991)  (citing  Gov’t Servs. Ins. 

Underwriters v. Jones, 368 S.W.2d 560, 563 (Tex. 1963)).  The legislature may 

enact laws that enhance the general welfare of the state and resolve political 
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questions, such as the boundaries of political subdivisions, subject to constitutional 

limits. Carter v. Hamlin Hosp. Dist., 538 S.W.2d 671, 673 (Tex. Civ. App.-Eastland 

1976); see Hunter v. City of Pittsburgh, 207 U.S. 161, 178-79 (1907). The 

legislature also has exclusive dominion over the fixing of penalties for offenses 

under the state's penal laws. See Sasser v. State, 98 S.W.2d 211, 212 (Tex. Crim. 

App. 1936); David v. State, 453 S.W.2d 172, 179 (Tex. Crim. App. 1970), vacated 

on other grounds in David v. Texas, 408 U.S. 937 (1972); Grant v. State, 505 

S.W.2d 279, 282 (Tex. Crim. App. 1974).  The legislature may delegate some of its 

powers to another branch, but only if those powers are not more properly attached 

to the legislature by Constitutional mandate. For example, legislative power cannot 

be delegated to the executive branch, either directly or to an executive 

agency. State v. Rhine, 297 S.W.3d 301, 306 (Tex. Crim. App. 2009). The issue 

becomes a question of the point at which delegation becomes unconstitutional. Id. 

The Texas Supreme Court has described the problem: "the debate over 

unconstitutional delegation becomes a debate not over a point of principle but over 

a question of degree." Tex. Boll Weevil Eradication Found., Inc., 952 S.W.2d 454, 

466 (Tex. 1997).   

The Texas Court of Criminal Appeals in Ex parte Granviel, 561 S.W.2d 503 

(Tex. Crim. App 1978), stated that sufficient standards are necessary to keep the 

degree of delegated discretion below the level of legislating. The existence of an 

area for exercise of discretion by the executive branch requires that standards are 
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formulated for guidance and there is limited discretion.  Ex parte Granviel, 561 

S.W.2d at 514.  The statute must be sufficiently complete to accomplish the 

regulation of the particular matters falling within the legislature's jurisdiction, the 

matters of detail that are reasonably necessary for the ultimate application, 

operation and enforcement of the law may be expressly delegated to the authority 

charged with the administration of the statute. Ex parte Granviel, 561 S.W.2d at 

514. Therefore,  if the legislature has not provided sufficient standards to guide the 

executive’s discretion and the delegated power is legislative, that executive has 

been granted a power that is more properly  attached to the legislature and the 

delegation is an unconstitutional violation of separation of powers.  State v. Rhine, 

297 S.W.3d 306 (Tex. Crim. App. 2019). 

Here, Texas Government Code §418 et seq. does not provide any standards 

to guide the Governor’s discretion when identifying penalties, including fines and 

incarceration. With respect to the COVID-19 related orders, Governor Abbott has 

chosen to fine violators up to $1,000 and incarcerate them up to 180 days, without 

any direction from the legislature as to when and how that may be accomplished.   

D. Orders Violates Texas Government Code §418.173  

 Texas Health and Safety Code, Chapter 81 is designed to deal with 

pandemics.  Instead, Governor Abbott, counties, and cities have chosen to utilize 

the Texas Disaster Act of 1975.  TEX. GOV’T CODE, Chapter 418. 
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All of the executive orders issued by Real Party in Interest Abbott include 

penalties.  (Tabs “C” – “G”). Section 418.041 of the Texas Disaster Act creates the 

Division of Emergency Management which is tasked with preparing “a 

comprehensive emergency management plan.”  TEX. GOV’T CODE, sec. 

418.042.  It allows “[a]ll or part of the state emergency management plan may be 

incorporated into regulations of the division or executive orders that have the force 

and effect of law.”  Id at 418.042(c).  The Texas Disaster Act allows the plan to 

contain a penalty for violations of the Emergency Management Plan, stating: 

“PENALTY FOR VIOLATION OF EMERGENCY MANAGEMENT 
PLAN. (a) A state, local, or interjurisdictional emergency management 
plan may provide that failure to comply with the plan or with a rule, 
order, or ordinance adopted under the plan is an offense. 

(b)  The plan may prescribe a punishment for the offense but may not 
prescribe a fine that exceeds $1,000 or confinement in jail for a term 
that exceeds 180 days.”  

TEX. GOV’T CODE, sec. 418.173. 

With respect to penalties, the Disaster Act—even if it is Constitutional, 

which is it not—limits Abbott’s Executive Orders to the language of the emergency 

management plan.  Specifically, Abbott’s Executive Orders are limited to penalties, 

if any, identified in the “emergency management plan” developed by the TDEM.  

TEX. GOV’T CODE, sec. 418.173.  The same would apply to any local plan. 
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Real Party in Interest Abbott’s Executive Orders unlawfully conflate his 

authority to issue executive orders with the criminal penalties for violating the 

plan.  Specifically, his Executive Orders state: 

“Under Section 418.173, failure to comply with any executive order 
issued during the COVID-19 disaster is an offense punishable by a 
fine not to exceed $1,000, confinement in jail for a term not to exceed 
180 days, or both fine and confinement.” 

(Tabs “C” – “E”). 

The Emergency Management Plan does not define an act to which criminal 

penalties accrue.  The Texas Emergency Management Plan is located at https://

tdem.texas.gov/state-of-texas-emergency-management-plan.  The statutory 

authority identified in section  418.012 does not delegate to Governor Abbott the 

ability to create criminal penalties for those violating his Executive Orders. 

Relator Gabbie Ellison, the owner Big Daddy Zanes, was jailed for violating 

Abbott’s GA-18.  Abbott then issued GA-22, eliminating jail as a penalty for any 

violation of his executive orders and making it retroactive to April 2, 2020.  (Tab 

“F”)  However, GA-22 did not eliminate fines.  (Tab “F”). 

On May 18, 2020, Abbott issued Executive Order, GA-23, including 

language stating that “failure to comply with any executive order issued during the 

COVID-19 disaster is an offense punishable under Section 418.173 by a fine not to 

exceed $1,000….”  (Tab “G”).  It is clear that  Ellison was jailed and fined under 
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Governor Abbott’s Executive Orders. Like most Texans, Ellison was simply trying 

to support her family in spite of Governor Abbott’s “lock-down” orders.   

Abbott’s unlawful use of governmental force against all Texans, has not only 

destroyed the Texas economy and violated the constitutional principles that are 

deeply rooted in our state’s rich history, including the long standing doctrine of 

separation of powers between co-equal branches  government. 

E. Orders Violate The Due Process Clause 

Under Governor Abbott’s Executive Orders, Relators’ businesses are 

assumed to be virus incubators despite a lack of evidence demonstrating so and 

without providing those businesses with any due process to contest that 

assumption.  (Tabs “C” – “G”).  Article I, § 19 of the Texas Constitution provides 

that “No citizen of this State shall be deprived of life, liberty, property, privileges 

or immunities, or in any manner disfranchised, except by the due process of the 

law of the land.”  TEX. CONST. art. I, sec. 19.  Article 1.04 of the Texas Code of 

Criminal Procedure parrots the language of the due course of law provision 

identified in article I, section 19 of the Texas Constitution.  TEX. CODE OF 

CRIM. PROC. art. 1.04.  Moreover, Texas Code of Criminal Procedure art. 38.03 

provides that “[a]ll persons are presumed to be innocent and no person may by 

convicted of an offense unless each element of the offense is proved beyond a 

reasonable doubt.”  TEX. CODE OF CRIM. PROC. art. 38.03.  By implementing  

Abbott’s Executive Orders, he has deprived citizens of opportunity to contest their 
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alleged criminal status, and thus violated the due course of law provision of the 

Texas Bill of Rights; the criminal penalties associated with the COVID-19 

executive orders violate the due process clause of Article I, sec. 19 of the Texas 

Constitution and Texas Code of Criminal Procedure art. 38.03.    

The rationale behind Abbott’s mass “lock-down” includes an assumption 

that each citizen is a threat to their fellow Texan.  The only governmental interest 

in a pandemic is to prohibit individuals who are a contagious threat from spreading 

the disease.  To presume in the definition of a crime that the essential element of 

the crime already exists, is a fundamental contradiction of the presumption of 

innocence.  The law regarding communicable disease is to stop the spread by those 

who have the disease.  The legitimate purpose of pandemic law is to stop those 

who actually are a threat.   

Article I, section 19, prevents a governmental action that has the effect of 

concluding that the lack of evidence indicating one is a threat, i.e., no proof of 

COVID-19 or the symptoms related thereto, is not a defense to an Order designed 

to prevent a pandemic.  Under Governor Abbott’s arbitrary and capricious 

COVID-19 Executive Orders, health—which by definition is a defense to any 

charge that a person is not healthy and is thus a danger to others—is not a defense 

to the criminal penalties and has no impact on what businesses are shuttered and on 

Texan’s ingress and egress.   
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The Due Process Clause of the Texas Constitution warrants this Court 

issuing mandamus to prevent Abbott’s Executive Orders that assume guilt and 

provide no opportunity to contest that guilt.   

F. Orders Violate Separation of Powers Doctrine 

Relators Hon. William Zedler and Hon. Kyle Biedermann are current 

members of the Texas Legislature.  Abbott’s Executive Orders unconstitutionally 

infringe on the roles of the coequal branches of the Legislature and the Judiciary.   

The Texas Constitution divides the government into “three distinct 

departments, each of which shall be confided to a separate body of magistracy, to 

wit: Those which are Legislative to one; those which are Executive to another, and 

those which are Judicial to another.” TEX. CONST. art. II, § 1. The Texas separation 

of powers doctrine “prohibits one branch of government from exercising a power 

belonging inherently to another.”  In re Dean, 393 S.W.3d 741, 747 (Tex. 2012).   

 Because of the Texas Constitution’s “explicit prohibition against one 

government branch exercising a power attached to another,” Perry v. Del Rio, 67 

S.W.3d 85, 91 (Tex. 2001), exceptions to the constitutionally-mandated separation 

of powers may “never be implied in the least; they must be ‘expressly permitted’ 

by the Constitution itself.” Fin. Comm'n of Texas v. Norwood, 418 S.W.3d 566, 570 

(Tex. 2013).  Here, the Texas Constitution, Article I, §28, expressly delegates to the 

Legislature the sole authority to “suspend law” and there is no provision of Texas 

law in which the legislature has clearly, expressly, and unequivocally ceded that 
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authority to the executive.   The Texas Legislature, not Governor Abbott, is 

responsible for creating laws under Article II, §1.  

Abbott’s Orders infringe upon the Legislature’s powers by suspending laws 

enacted by the Legislature, in the absence of constitutional authority to do so. The 

Texas Constitution vest all lawmaking power in the Legislature, including the 

power to make, alter, suspend, and repeal laws. Walker v. Baker, 196 S.W.2d 324, 

328 (1946). 

G. Orders Violate the Equal Protection Clause of the Texas 
Constitution. 

Abbott, assumes that preventing the spread of COVID-19 represents a 

compelling government interest. However, the means sought to fulfill that interest 

in the subject executive orders are not the least restrictive possible, and thus those 

means do not pass strict scrutiny. 

Article I, § 3 of the Texas Constitution provides:  “All free men, when they 

form a social compact, have equal rights, and no man, or set of men, is entitled to 

exclusive separate public emoluments, or privileges, but in consideration of public 

services.”  

Abbott’s Executive Orders seek to determine which people, services, and 

groups are essential and which are non-essential based on vague or arbitrary 

criteria, that have no rational relationship to the governmental interest of stopping 

the spread of COVID-19. Such authority to make or alter constitutional rights and/
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or create legislation is the province of the legislature and the people, not a 

unilateral decision by one person, Abbott.   

Through his numerous executive orders, Abbott, not the legislature, has 

created (or mimicked) classes of people, business, and services he defines as 

“essential services,” “non-essential services,” “reopened services,” and “closed” 

businesses. Through his executive orders, Abbott has picked winners and losers, 

allowing some business to stay open, some to partially reopen, and ordering others 

closed.  Starting on March 19, 2020, GA-08 ordered: “[E]very person in Texas 

shall avoid social gatherings in groups of more than 10 people,” “people shall 

avoid eating or drinking at bars, restaurants, and food courts, or visiting gyms or 

massage parlors,” “people shall not visit nursing homes or retirement or long-term 

care facilities,” and “schools shall temporarily close.”  (Tab “C”). The number of 

ten people bears no reasonable relationship to the stated goal of limiting the spread 

of COVID-19; it is purely arbitrary. Why not 9 people? Or 11? Because the number 

ten has no reasonable or rational relationship to the purported goal of the executive 

orders, this limitation is arbitrary and void. 

The executive orders also arbitrarily select certain businesses to remain fully 

open while ordering other similarly situated businesses to remain closed. For 

instance, liquor stores, bicycle shops, big-box retail stores such as Walmart and 

Target, lawn care services, pool cleaners, and maid services have never been shut 

down.  However, clothing stores, gyms, restaurants, bars, and massage studios 
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were closed. Restaurants where only recently allowed to open at 25% capacity on 

April 27, 2020 (Tab “C”).   They are now limited to 50% capacity. There is no 

rational difference between the open and closed businesses as to proximity 

between staff and customers, so closing some of these similarly-situated businesses 

are arbitrary and capricious. 

Shelly Luther owns a hair salon. She was cited for violation of the executive 

orders requiring her salon to remain closed, and a temporary restraining order was 

issued by the 14th Judicial District Court in Dallas County to compel her to remain 

closed. When she opened her salon in violation of that TRO, she was brought into 

court and found guilty of contempt for the TRO violation and sentenced to serve 7 

days in confinement. She then petitioned for a writ of habeas corpus to this 

Honorable Court, and a writ issued from this Court ordering her freed from 

confinement without bond on Thursday, May 6, 2020. 

Soon thereafter, on May 7, 2020, Governor Abbott issued GA-22.  

Unfortunately, Relator Gabriella Ellison was not so fortunate.  During the same 

week Ms. Luther was found in violation of the TRO, Relator Ellison was arrested 

for opening up her bar, Big Daddy Zanes in West Odessa, Texas, purportedly 

because her opening of her bar violated GA-18.   During the same period Shelly 

Luther was being prosecuted, Governor Abbott continued his order that “people 

shall avoid going to bars….”  (Tab “E”). 
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Cosmetologist, barbers, bartenders, manicurists, tattoo artists, restaurant wait 

staff, and their clients/customers are typically within inches of each other for thirty 

minutes to numerous hours depending on the services being performed.  If the plan 

it so prevent people from being in close proximity to each other so the spread of 

COVID-19 is limited, then preventing these types of services is probably 

understandable. 

However, other businesses also have proximity issues, including retail 

stores, because staff and customers are also in close proximity to each other for 

extended periods of time. But in an arbitrary manner, the executive orders closed 

beauty salons, bars, and restaurants while allowing other businesses like grocery 

stores and big box retailers to remain fully operational. This indicates that “limiting 

proximity to avoid spread of COVID-19” either was never the true goal of the 

restrictions (calling into question the purported “compelling governmental interest” 

prong of the strict scrutiny analysis), or if it was, it was exercised in a completely 

arbitrary manner, allowing one business with proximity issues to stay open while 

another business with similar or even identical proximity issues was ordered 

completely closed (calling into question the second prong of strict scrutiny: least 

restrictive means). 

Additionally, even now restaurants, bars, and numerous other services have 

their capacity limited to 25% or 50% while bicycle shops, liquor stores, pool 

cleaning services and numerous others have been 100% opened at all times since 
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Abbott declared his emergency disaster.  Wal-Mart, HEB, Home Depot, Amazon 

and other businesses have experienced record increases in sales during the 

COVID-19 pandemic, while small business owners have been forever closed due 

to Governor Abbott’s COVID-19 lottery.   

 "[E]qual protection challenges under the Texas Constitution are reviewed 

under a multi-tiered system. Richards v. LULAC, 868 S.W.2d 306, 310-11 (Tex. 

1993)(citations omitted). Generally, the classification under challenge must be 

rationally related to a legitimate state purpose. Id.  The general rule becomes more 

strident, however, when the classification impinges on the exercise of a 

fundamental right, or when the classification distinguishes between people, in 

terms of any right, on a 'suspect' basis such as race or national origin. In those 

instances, the state action is subjected to strict scrutiny, requiring that the 

classification be narrowly tailored to serve a compelling government interest."  

Here, Governor Abbott’s conduct infringes on fundamental rights found in Article 

I, § 19. DEPRIVATION OF LIFE, LIBERTY, PROPERTY, ETC. BY DUE 

COURSE OF LAW. Strict scrutiny analysis must therefore be met by the state or 

the orders are unconstitutional. Because Governor Abbott’s executive orders 

cannot pass this analysis, they must be declared void.  Accordingly, Relators are 

requesting that this Court grant their Petition for Writ of Mandamus and enjoin 

and/or restrain Governor Abbott’s COVID-19 related executive orders. 

CONCLUSION 
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Governor Abbott’s numerous executive orders related to the COVID-19 

pandemic violate the Texas Constitution including, art. I, sec. 28, art. I, sec. 19, art. 

I sec. 3, art. II, sec. 1, and art. IV, sec. 8.  

Texas Government Code §418 is unconstitutional on its face and as applied 

because it is an improper delegation of legislative authority expressly prohibited by 

Texas Constitution, Art. II, §1.  

The subject executive orders issued by Governor Abbott are facially 

unconstitutional because they are founded on §418 (an unconstitutional statute) 

and because they purport to exercise the power to suspend laws which authority is 

reserved exclusively to the legislature. Texas Constitution, Art. I, §28. 

 Finally, even if the executive orders were founded upon legitimate 

constitutional authority (which they are not), they are unconstitutional as applied 

because they were instituted without due process, violate equal protection, and are 

composed of provisions that are arbitrary, capricious, and which are not the least 

restrictive means for advancing the government’s purported compelling interest 

(i.e., protecting public health). 

 Accordingly, Relators respectfully request this Court grant their Emergency 

Petition for Writ of Mandamus. 

Respectfully Submitted, 

  /s/Jared Woodfill     
Jared Woodfill 
Woodfill Law Firm, P.C. 
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