Case 17-2373, Document 96,
Case 1:16-cr-00338-PKC

7, 2170729, Page227 of 247

Document 65-1

Filed 01/04/17

Page 1 of 12

U S Department of Justice
‘

.1

United States Atto, nej
Southern District ofNew York

The Si/yb J. Sfo!io Building
One Saini Andiev Pla:a
New )rn*, New York 10007

December 16, 2016
BY HAND

The Honorable P. Kevin Caste!
United States District Judge
Southern District of New York
Daniel Patrick Moynihan
United States Courthouse
500 Pearl Street, Chambers 1020
New York, New York 10007
Re:

FILED EXPARTE
AND UNDER SEAL

United States v. Waiters,
SI 16 Cr. 338 (PKC)

Dear Judge Castel:
The Government respectfully writes, exparte and under seal, to provide the Court with
additional details regarding the inquiry undertaken by the U.S. Attorney’s Office (the “USAO”)
in response to the Court’s November 17, 2016 Order, into leaks of confidential information to
The New York Times and The Wall Street Journal regarding the investigation that ultimately led
to the indictment in this matter (the “Investigation”).
As described below, a significant development in our inquiry occurred on December 6,
2016, when FBI Coordinating Supervisory Special Agent (“CSSA”) David Chaves, during an inperson interview with the USAO and attended by counsel for the FBI, admitted that in 2013 and
2014, he was a significant source of confidential information regarding the Investigation for the
Times and Journal. Chaves admitted to providing confidential information to reporters without
the knowledge or consent of the USAO. Chaves furthermore admitted that, prior to December 6,
2016, he had never informed his superiors at the FBI, or anyone else at the FBI, about his private
communications with reporters regarding the Investigation. On December 8, 2016, the FBI
referred Chaves’s conduct to its Office of Professional Responsibility. In addition, on December
15, 2016, the USAO separately referred this matter to the Office of Inspector General for the
Department of Justice. Both matters are now pending.
It is now an incontrovertible fact that FBI leaks occurred, and that such leaks resulted in
confidential law enforcement information about the Investigation being given to reporters.
This exparte submission sets forth details regarding the inquiry the USAO undertook and
a summary of what we learned, including the limitations of what we were able to learn. We then
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address why the USAO, based upon its review of the available information, is unable to say with
certainty whether a violation of Federal Rule of Criminal Procedure 6(e) occurred.
It is precisely because we cannot say with certainty whether a Rule 6(e) violation in fact
occurred that we also cannot conclusively rebut the priinafacie case that leaks to the media
involved a Rule 6(e) violation. Accordingly, we believe that the appropriate course is for the
Court to assume that a Rule 6(e) violation occurred and proceed to consider the issue of remedy.
See In reSealed Case, 151 F.3d 1059, 1068 (D.C. Cir. 1998) (explaining that where the
Government cannot rebut a prima facie case that a Rule 6(e) violation occurred, a violation is
deemed to have occurred and a court should proceed to consider the appropriate remedy to deter
further leaks).
Given the seriousness of this matter, we want the Court to have the relevant facts
surrounding the leak as we currently understand them. We stand ready to supply the Court with
any additional information and to answer any questions the Court may have.
A.

Our Inquiry

In preparation for the hearing ordered by the Court, the USAO undertook to identify
those individuals involved in the Investigation, the individuals likely to have had contact with the
press regarding the Investigation during the relevant time period (i.e., April 1, 2014 through June
30, 2014), and the individuals to whom they reported. We then collected and reviewed
thousands of emails and text messages, and records of phone calls sent or received by those
individuals during the relevant time period.
After collecting and reviewing that material, we interviewed from the USAO:
•
•
•
•
•
•
•

Preet Bharara, the United States Attorney,
Richard B. Zabel, then the Deputy United States Attorney,
Joon H. Kim, the current Deputy United States Attorney, and then Chief Counsel to
the U.S. Attorney,
Anjan Sahni, then the Chief of the USAO Securities and Commodities Fraud Task
Force (the “Task Force”),
Katherine R. Goldstein, the current Chief of the Task Force, and then the Deputy
Chief,
Telemacluis P. Kasulis, the current Co-Chief of the Task Force, and then the Assistant
U.S. Attorney primarily responsible for the Investigation, and
James M. Margolin, the USAO Chief Public Information Officer.

Each of those individuals unequivocally denied involvement in the leaks at issue. In
addition, Kasulis reaffirmed the accuracy of the affidavit he previously had submitted to the
Court.
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From the FBI, we interviewed:

•
•
•
•
•
•

George Venizelos, then the Assistant Director in Charge (“ADIC”) of the FBI’s New
York Field Office (“NYFO”),
Richard Frankel, then the Special Agent in Charge of the Criminal Division of the
NYFO,
Douglas Leff, then an Assistant Special Agent in Charge and Chaves’s direct
supervisor,
David Chaves, a current CSSA, and then the Supervisory Special Agent overseeing
the squad conducting the Investigation,
Christos Sinos, then the Supervisory Special Agent who led the NYFO’s media
program,
J. Peter Donald, then an NYFO media representative, and
Matthew Thoresen, the case agent primarily responsible for the Investigation.

Of these FBI personnel, only Chaves has admitted to involvement in the leaks. Four
other individuals acknowledged their participation in a May 27, 2014 meeting with the
Journal—at which the FBI asked the Journal to delay publication of its story on the
Investigation—but viewed their participation in that meeting as having been appropriate.
B.

Summary of What We Learned

Below we detail, in the form of a timeline, what we have learned from our inquiry. First,
we provide the following high-level points:
•

We have found no evidence indicating that anyone from the USAO participated in the
leaks. To the contrary, the available information uniformly indicates that the USAO was
not a source of confidential information provided to reporters about the Investigation.
Members of the USAO, at all levels, were distressed by the leaks, as corroborated by
contemporaneous emails and our interviews.

•

Chaves has admitted that, in 2013 and 2014, he was a repeated source of information
regarding the Investigation to as many as four reporters: Matthew Goldstein and Ben
Protess at the Times, and Susan Pulliam and Michael Rothfeld at the Journal.
That said, much about the scope and content of the information that Chaves leaked to
reporters remains unclear. While phone logs reflect the timing of some of Chaves’s
communications with the press, and certain text messages suggest the content of certain
phone calls, there are no contemporaneous documents reflecting what Chaves told the
press on any occasion. In our interviews of him,1 Chaves admitted to providing certain
confidential information to the press. His tone was contrite and he acknowledged never
informing the USAO or the FBI about his leaks to the press at any time before our first

We interviewed Chaves on December 6 and 8, 2016, for multiple hours on each date. We had
scheduled a third interview of Chaves for December 13, but were informed that day that Chaves
had become unavailable. We were recently informed that Chaves has retained counsel.
3
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meeting with him on December 6. However, Chaves also denied having provided all of
the conlidenlial information igarding the Investigation that appeared in those
newspapers during the relevant time period, and at times stated that he could not recall
whether certain information caine from him or whether he had reviewed certain records
at the time.
During our interviews of him, Chaves was not entirely consistent on certain keypoints,
and we are not in a position to vouch for his credibility.

C.

•

It appears that in early May 2014, Journal reporter Pulliam first alerted the FBI press
office that she possessed substantial information about the Investigation and was
planning to write a story. Following that notification, the FBI sought to dissuade Pulliaiu
and the Journal from publishing the story, including by agreeing to meet with Journal
staff on May 27, 2014. That meeting was attended by Franke1 Left Cliaves, Slims and
Donald on behalf of the FBI, and Pulliam, Rothfeld and an editor on behalf of the
Journal. As set forth below, there are differing accounts of what members of the FBI
said to reporters at that meeting. The USAO did not participate, had counseled against
having the meeting, and, when it was clear the meeting was going to take place,
cautioned the FBI not to disclose or confum any confidential infonnation, either directly
or indirectly.

•

In June 2014, TL’nes reporter Protess told Zabel (then the Deputy U.S. Attorney) that
Protess’s sources (whom he did not name) on the Investigation included a man at the FBI
and someone at the U.S. Securities and Exchange Commission (“SEC”).

•

The leaked information that appeared iii Journal and Times articles in May and June 2014
caused theu-ADIC George Venizelos to issue warnings and directives within the FBI
about speaking with the Journal and Times reporters. Chaves admitted that, even after
those warnings and directives, he engaged in further communications with the press
about the Investigation, without the knowledge or authorization of the FBI or the USAO.
A Tiinelinc of Events

Below, we set out a rough chronology of events that we believe occuired during the
relevant time period, and the information that led us to form that belief. Wherever possible, we
have set out what we learned from Chaves, and what we teamed from independent evidence.
1.

2013 to April 2014: Chaves First Mentions the Investigation to the Press

Chaves told us that in appioximately April 2013, believing the Investigation to be
dormant) he told Times reporters Goldstein and Protess about the Investigation over dinner.
•
I
telling the Times reporters about an investigation involving
‘°i T. Walters, the defendant. Chaves could not recall whether lie mentioned
at that dinner.
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-

Ii

believed that
mentioned it at some point.

came across
at that lunch. but
•, Chaves must have

Chaves said that from then on, Pulliam would from time to time call Chaves to describe
what she was learning regarding Walter
According to Chaves, he would at
times tell Pulliam—and the Times reporters—to “check your sources,” suggesting that something
the reporter bad learned was incorrect.
.

As the Investigation began to gain momentum, Chaves told us that he became
uncomfortable with Pulliam’s questions and stopped responding to her phone calls. Based on his
review of his text messages, Chaves believes he stopped responding to Pulliam in or about April
2014 or shortly before. Phone records show that Pufliani left voicemail messages for Chaves on
April 2 and 3. but we do not have the content of those messages. Chaves told us that Pulliam
also entailed articles to a personal email account.
2.

April 2014: Chaves’s Dinner and Calls with the Times Reporters

Chaves acknowledged having had dinner with three Times reporters in April 2014,
including Goldstein and Protess. According to Chaves, after some small talk, the Times reporters
began asking questions about the Investigation. Chaves said that, at this dinner, the Timas
reporters knew that the Investigation also
Though he is unsure, it is likely
that Chaves first mentioned
to the Times reporters, whether at this dinner or before.
Chaves said that he told the Times reporters that the FBI was investigating a number of different
stocks in which Walter
had invested.
Records of text messages between Chaves and Goldstein corroborate that Chaves bad
dinner with at least Goldstein on Apiii 17, 2014.
Text messages and phone logs also show that Chaves likely had multiple phone calls with
Protess later in April 2014, including an approximately 21 -minute phone call with Protess on
April 20.
3.

May 6, 2014: Chaves and Donald Meet with Pulliam

Entails and text message records demonstrate that Donald (then an NYFO media
representative), Chaves, and Pulliamn met for coffee on May 6, 2014. at Pulliam’s initiation.
Donald invited Chaves to attend with him.
According to Donald, toward the end of the meeting, Pulliam asked them about the
Investigation. While not remembering specifics, Donald recalled that Pulliam hada high level of
detail about the investigation. According to Donald, neither lie nor Chaves confirmed or
5
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commented on anything Pulliam said. Donald remembered Chaves telling Pulliam at the
conclusion of the meeting that he had no idea what she was talking about.
According to Chaves, at the time of the meeting over coffee, Pulliam had a good sense of
the liwestigation, the relationships of its subjects, and the stocks involved. According to Chaves,
he and Donald confirmed that the FBI was working on the investigation with the SEC. Chaves
believed they said nothing else about the investigation to Pulliam. Chaves remembered Pulliam
telling them that she planned to publish something and Donald asking her to wait to do so and to
allow them to discuss it.
4.

May 13, 2014: The Journal Agrees to Hold Publication Until May 22, 2014

Ernails show that on May 13, 2014, Donald called the Journal and the paper agreed to
hold publishing its story until May 22, and that the Journal was open to listening about the need
to hold off longer. Donald does not have a strong recollection of that call.
5.

May 22 and 23, 2014: The FBI and the USAO Discuss the FBI’s Decision to
Meet with the Journal to Ask It to Continue to Hold Publication

According to emails and witnesses, the Journal asked to meet with the FBI to discuss
continuing to hold the story. The FBI was inclined to meet with the paper, but first sought the
USAO’s opinion. According to contemporaneous emails, and as corroborated by our interviews
of current and formers members of the USAO and of Frankel (then the FBI’s Special Agent in
Charge of the New York Criminal Division), the USAO was opposed to such a meeting and
counseled against it. However, the USAO did not believe it could forbid the FBI from meeting
with the Journal, and the FBI ultimately decided to proceed with the meeting. When it became
clear that the FBI intended to go forward despite the USAO’s recommendation to the contrary,
the USAO warned the FBI not to comment on the Investigation, and simply to seek the paper’s
agreement to hold publication.2
6.

May 27, 2014: The FBI Meets with the Journal, and Later Learns the Tunes
Also Is Investigating

Emails make clear that Chaves, Leff, Frankel, Sinos, and Donald met with Pulliam,
Rothfeld, and an editor on May 27. What is not clear is precisely what occurred at that meeting.
Chaves told us that he assumed that, in preparing for the meeting, the FBI personnel had
discussed their willingness to discuss some aspects of the investigation—though nothing related
to the grand jury or wire intercepts—in exchange for the Journal agreeing to continue to hold
publication. Specifically, Chaves recalled that the FBI was prepared to discuss the subjects of
the liwestigation—including Walters
—the stocks and trades involved, and

2

Chaves, Donald, and Leff believed that, despite some initial reservations, by the time of the
FBI’s meeting with the Journal, the USAO concurred with the FBI’s decision to meet with the
paper.
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other investors and avenues of investigation. However, Chaves described the “plan” as to
provide as little information as possible to persuade the Journal to hold the story.
Chaves’s assumption and recollection is contradicted by other FBI witnesses, who stated
that the FBI was not prepared and would not have been willing to provide the Journal with
information related to the Investigation.
As to the meeting itself, Chaves told us that the FBI personnel present confinned various
aspects of the investigation, consistent with the strategy as Chaves claimed to remember it. For
example, Chaves recalled one of the Journal reporters asking whether the FBI was employing
wiretaps, and someone from the FBI (but not him) responding that they could not discuss that
and were considering using all sophisticated surveillance techniques available. In sum, Chaves
recalled the FBI providing just enough information in response to the Journal reporters’
questions to persuade the paper to hold publication of the story.
Sinos (then the Supervisory Special Agent who led the NYFO’s media program) vaguely
remembered the FBI confirming certain information the Journal reporters described, and also
telling the Journal reporters that some of the information they had described was incolTect.
Sinos recalled almost no details of the meeting.
However, Chaves’s recollection is contradicted by two other FBI witnesses present, Leff
and Donald, who stated that, at the meeting, the FBI asked the Journal to hold the story, but told
the reporters nothing about the Investigation. Moreover, Chaves gave a somewhat different
account to Thoresen (the case agent) of the May27 meeting. According to Thoresen, shortly
after the May 27 meeting. Chaves told him that the FBI had not provided details of the
Investigation to the Journal at that meeting.
According to multiple witnesses, the FBI did agree to tell the Journal if the FBI learned
that another news organization was looking at a similar story. Of course, as described above,
Chaves knew at that time that the Times also was working on a story regarding the Investigation,
but he did not disclose that fact.
According to emails and witnesses, later that day, May 27, the USAO learned from the
SEC that the Tinies was looking into the Investigation. According to emails, one or more of the
Times reporters had reached out to an SEC lawyer and asked questions about the Investigation.
The USAO immediately notified the FBI, which in turn alerted the Journal the same day.
Because of the imminent news stories, the USAO and the FBI had to change course in the
Investigation, and immediately began to plan for agents to approach Mickelson and Thomas
Davis on May 29, 2014, ahead of publication and earlier than they had previously contemplated.
In a May 28, 2014 email to Chaves, Thoresen wrote, “Whomever is leaking{] apparently has a
specific and aggressive agenda in that they are now going to other media outlets in an effort to
derail this investigation.” (Ex. A.) Chaves does not appear to have responded.
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May 29, 2014: Rothfeld Calls Zabel

7.

According to ernails and our interview of him, Zabel spoke to Journal reporter Rothfeld
on May 29, 2014. (Ex. B.) Specifically, Rothfeld told Zabel that Rothfeld knew the USAO and
the FBI were investigating
Zabel “gave a lot of no comments but listened.” Zabel sensed
that Rothfeld was “struggling with how to explain the insider trading theory and wanted to
discuss it which I declined to do.” (Id.) Rothfeld also “mentioned
Walters
and “said the ‘whole thing began with
(Id.)
.

.“

,“

8.

May 30, 2014: The Journal and Times Publish Their First Stories

On May 30, 2014, the Journal notified the FBI that it planned to run a story about the
Investigation, and that story was published online later that day. According to emails and
witnesses, upon reading the article, Venizelos instructed Frankel, Chaves, Sinos, and Donald not
to speak to the Journal reporters again. (There is no indication that Venizelos knew that Chaves
had spoken to the Journal reporters in the past. Rather, Venizelos’s instruction appears to have
been aimed primarily at the FBI press office and to ensure that no one spoke to the Journal
reporters moving forward.) According to emails and witnesses, Venizelos threatened to
discipline and/or reassign anyone who spoke to the Journal reporters in the future. (Ex. C at 1.)
The Times also published its first story on May 30, shortly after the Journal had done so.
Donald told us that he spoke to the Times reporters on May 30, around the time the Times
published its story online. According to Donald, the Times reporters were incensed that the
Journal had scooped them, and asked Donald why the FBI had notified the Journal, since the
Times reporters had not made a formal inquiry of law enforcement. Donald remembered being
puzzled by that question, because it sounded to him like the Times reporters knew of the
agreement between the FBI and the Journal (whereby the Journal agreed to hold publication in
return for a commitment from the FBI that it would notify the Journal if another news agency
inquired about the Investigation). Donald also remembered that the Tunes reporters had the
entire story and even more details about the Investigation than the Journal. Based on his
conversations with the Times reporters on May 30, Donald believed that the Times reporters had
been working on the story longer than the Journal. Based on emails and interviews, it also
appears that on May 30 the Times reporters knew something about the Government’s wiretap,
though it is unclear what.
Though Chaves initially told us he did not remember providing information to the Times
reporters about the FBI’s agreement with the Journal, upon review of certain of his text
messages and phone logs, he agreed that that may have been what occurred.
9.

May31 to June 1, 2014: The Times and Journal Each Publish a Second
Story, and the USAO and FBI Senior Management Are Increasingly
Outraged

The following day, May 31, 2014, the Tinies published another article on the
Investigation, which largely repeated infonriation included in the articles from the previous day.
And on June 1,2014, the Journal published its second article on the Investigation.
8
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Emails show that on June 1, the Journal article was circulated to multiple FBI personnel,
who generally found it disturbing. In an email to Assistant U.S. Attorney Kasulis, Thoresen
described the article as “deplorable and reprehensible.” (Ex. D.)
The article also was circulated within the USAO on June 1. U.S. Attorney Preet Bharara
forwarded the story to Venizelos, writing, “I know you agree these leaks are outrageous and
harmful. Let me know what action you want to take together.” (Ex. E.) Venizelos forwarded
the story and the U.S. Attorney’s email to Chaves, Frankel, Sinos, Donald, and another
supervisory agent, writing, “This new article takes a ‘not good’ situation to a ‘bad’ one. This is
now an embarrassment to this office.
We have issues to deal with and they will be
address[ed] approp[r]iately.” (Id.) Venizelos also instructed the agents to meet with him first
thing the next morning, Monday, June 2.
.

.

.

According to witnesses who participated in those June 2 meetings, Venizelos was
extremely angry about the leaks, and again explicitly directed the agents not to speak to any of
the reporters involved.
In addition, Thoresen recalled that, in the days after the Times and Journal published
their second articles, Chaves apologized to him, saying, in sum, that he (Chaves) felt partly
responsible for the articles given what had been said at the FBI’s May 27 meeting with the
Journal. Chaves did not tell Thoresen about his other contacts with the Times and Journal.
10.

Post-June 2, 2014: Chaves’s Continues to Talk to the Times Reporters on a
Personal Cellphone and Deletes His Personal Email Account

Chaves also admitted that, despite Venizelos’s explicit directive that no one speak to the
Journal or Times reporters, Chaves continued to do so. Chaves admitted that he told the Times
reporters that he could no longer speak to themon his work cellphone, and, at their request, gave
them his personal cellphone number. Chaves also told us that he needed a way to contact the
Times reporters after Venizelos had forbidden anyone from doing so, and therefore used his
personal cellphone. Chaves believed that he spoke to the Times reporters on his personal
cellphone sometime between on or about June 2 and June 11, the date the Times published its
correction article. Chaves was unsure whether he spoke to the Times reporters on his personal
celiphone after the publication of the June 11 article.
Chaves also said that, around that same time, he deleted a personal email account in part
because he did not want Pulliarn to be able to contact him at that address.
11.

June 11 to 12, 2014: The Tunes Runs a Correction Article, and Protess and
Zabel Discuss It Afterwards

As mentioned above, on June 11, 2014, the Times published another article on the
Investigations, principally aimed at correcting misstatements in previous reporting about
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which had never occurred according to “four people
briefed on the nntter.”
The next day, June 12, Zabcl had what he described in an email as an “astonishing”
conversation with Protess. (F.x. F) Zahel told us that he generally recalled the conversation as it
was described in his Juue 12 email. In the email, Zabel wrote that Protess “was quite upset to
have to walk back his story and blames an FBI person (and it sounds like an agent) whom he
saflys they have confirmed hed to the NYT and some other news orgs.” (Id.) Per the email,
inib (the subject of the he) with an SEC person who had
Protess “had corroborated the
continued a mistakenly and has now acknowledged the mistake.” (Id.) Protess also “said he
thinks the FBI person
did not like being
called out for lying or the story being walked hack and was a hit threatening saying Ben [Protessj
and the NYT are ‘on the radar.” (Id.) In the email, Zahel said that the USAO would “need to
address this with the FBL” (Id.)

12.

June 23, 2014: The Times and Journal Run Additional Articles

On June 23, 2014, both the Times and JouniulpubLishod articles principally to disclose
that Dean Foods had received a subpoena from the Government.
U.

Evidence of Leaks Involving Ride 6(e) Material Is Inconclusive

As the Court knows, the limes and Jonrun? ailicles contained a sigmficant amount of
confideutial information about the Investigation, including its subjects. particular stock trades
and tipping chains wider investigation, potential illegal lradmg profits, and the consideration of
the use of particular investigative teclmicpies. To he clear, none of this infonuation should ever
have been shared with members of the press by anyone in the Government.

in the course of our mquiry, we attempted to question Chaves about whether he was the
source of each piece of confidential niforniation reported in the articles. His responses were
clear and certain as to whether he had disclosed certain pieces of information and vague or
cont.radietory as to others. In certain instances, his recollection was corroborated by text
messages, phone logs, or other witnesses, bid in others it was not. And., in some cases, his
denials about having provided specific pieces of information that facially appeared to be from a
law enforcement source did not ring true in light of other admissions he made. It is for these
reasons, among others, that we noted at the outset of this submission that we cannot stand behind
his representations to us, or vouch for them to the Court.4

In the event that the Court did hold an evidentiary heating, the Goverumeut does not feel it
would be able to call Cha’ves as a Government witness, consistent with its ethical duties. The
Court could, of course, call him as a witness, and if he chose to testify the Government could
cross-examine him.
10
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For example, at one end of the spectrum, Chaves confirmed that he initially disclosed the
existence of the FBI’s investigation into
Walters to both sets of
reporteis. Al the other end, he categorically denied having been the source for certain other
pieces of infomialion, such as the report g involving trading records, phone records, trading
profits, or the fact that the Government had issued subpoenas to Dean Foods. And with regard to
the vast middle, he acknowledged that he might have confirmed certain pieces of information, or
might not have denied them—thereby confirming thein—but his memory was not clear or he
could not be certain. What’s more, his recollection of particular key events, such as the May27
meeting with the Journal, was largely inconsistent with the accounts of the other participants, as
we descdbed above.
As we acknowledged in our initial briefing, although much of what was contained in the
Articles did not amouiit to Rule 6(e) material, some of the Ct
V.

V

-

V

—

the
patterns
by particular subjects under investigation—suggests that this infonnation could have been leaked
by someone with access to the trading and phone records we had gathered in our investigation,
both by grand jury subpoena and from the SEC.
,

-

-

We initially argued, among other things, that these disclosures could have come from a
source with access to the records obtained by regulators as opposed to the criminal authorities.
That remains true.6 Given that we have now learned that Chaves passed confidential information
about the Investigation to the authors of the articles, however, we cannot be confident that he did
not pass infoimation protected by Rule 6(e) as well.7 Accordingly, we no longer believe that we

6

As mentioned earlier, Protess infonned Zabel that he (Profess) had a source at the SEC in
addition to having a source at the FBI.
‘

We note that we do not believe that further investigation, irrespective of the expenditure of
time or resources, would shed more light Oil the question of what precisely was leaked by Chaves
to the reporters. We have spoken to Cbaves’s counsel and it is unclear whether Chaves is
available for further interview. Reporters will not answer questions about their sources, nor are
U.S. Department of Justice attorneys permitted to ask. In these circumstances, we believe that
II

__________________
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can rebut Walters’ prima facie case of a Rule 6(e) violation. The Government respectfully
submits that the Court should assume such a violation has occurred on these facts and proceed to
the question of remedy.
Respectfully submitted,
PREET BHARARA
United States Attorney

By:

Joan M. Loughnane
Daniel S. Goldman
Michael Ferrara
Assistant U.S. Attorneys
(212) 637-2265/2289/2526

further investigation by the USAO is not likely to lead to additional evidence responsive to
Walters’ motion.
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pert

Whomever is leaking, apparently has a specific and aggressive agenda in that they are now going to other media outlets
In an effort to derail this InvestigatIon.
Original Message
From: Chaves, David A.
To: Roni, Edmund H.; Thoresen, Matthew A.
Sent: Tue May21 21:25:25 2014
Subject:Ew:WSJ
—-—

Just can’t win. Let’s discuss in morning.
Dave
Original ,1essage
From: Loll, Douglas A.
To: Chaves, David A,
Sent: Tue May27 21:23:09 2014
Subject: Re: WSJ
-----

I can’t see how we could not notify WSJ. You’re obviously fit to handle the conf call yourself but If ypu let me know the
time lii call in also If I can but I’ll be tied up for a while In the AM.
Original Massage
From: chaves, David A.
‘fu: Left, Dougles A.
Sent:Tue May27 21:20:502014
Subject: WSJ
Doug,
Just got off phone with Anjan. We now have another medIa outlet (NYlirnes) inquiring on today’s matter. A call was
made to SEC SF by the Times earlier today asking about some aspects of the case, The SEC Regional Dlrctor cuntacted
Anjan to report thIs.
We’ll have a conference call In morning to discus: but the prevailing thought would be to notify the Wsi of the inquiry as
we promised. It will set in motion the need to make immediate approaches of some of the targets within the next few
days.
Let roe know ii you went to be on the call otherwise I’ll brief you following,
Thanks,
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FTQm:

Zabel, Richard (JSANYS)

Sent
To:

[hursdey, May 29, 201’ 4:48 PKI
Margolin, James (USAM(S); Sahni, Guruanjan (USANJYS); Kim, mon (USANYS); Reisner,
Lorin (USANY9; Goldstein, Katherine (UANYS); Laculic, Telemachus (LJSANYS)
Richardson, Jerika (USANY5) 2; Feuers:ein, Betsy USANYS)
RE:Wire/WSJ

Cc:
Subject:

As I mentioned to Jim, the WSJ (Rothfeld) just called arid said they know we are working on auth the FRI. I gave a
lot of no comments hut listened. Ihey seem to be strugghng with how to explain the insider trading theory and wanted
to discuss it which I declineci to do. They also seen: to feel they hove all the essential elements correct of :he story. He
He did not mention
I told
He said the “whole thing began with
Waite-s
mentioned
him if he wanted an office no comment then he had to speakto Jim.
From; Margoiin, Jam (USANYS)
Sent: Thursday, Nay 29, 2014 4:21 PM
To: Sahni, Guruenjan (USAI’IYS); Zabei, Richard (IISANYSi; Kim, Joon (USANYS); Reisner, Lorin (USANYS): Goldstein,
Katherine (USANYS); Kasuhs, Telemachus (USANYS)
Cc; Richardson, Jerika (IJSANYS) 2; Feuerstein, Betsy (USANYS)
Subject: RE: Wire/WSJ
Peter called the Journal (Puliiam) a little while ago after SAC Rich Frankel called him and essentially ordered him to
call. Frankel felt that, in light of the Infonnation about Ben Protess contacting the SEC, the FBI had an obligation to tell
the Journal another journalist had contacted a different entity in th government about the same cub1ect

matter. (Peter’s inclination had been to wait, at least unti the approaches had been made, since logically, Ben Protess
isn’t going to run a story in the Times without contacting the FBI or us or both. Frankel apparently didn’t see it that
way.)
Anjan: Peter clarified about the JournaVs likely course of action and timing. Puilian’ told him they would probably do
something tomorrow for Saturday’s Weekend Journal, but he thought they might wait, He also anticipates her calling

him again, which would give him an opportunity to emph asize that there’s no Indication the other journaIst is near
ready to actually report anything.
From: Sahni, Guruanjan (USANYS)
Sent: Wednday, Nay 28, 2014 11:26 PM

To Marnolin, James (USANYS); Zabel, Richard (USANYS); Kim, Joan (USANYS); Reisner, Lorin (USANYS>
Cc: Goldstein, Katherine (USANYS); Kasulis, Telernachus (USANYS)
Subject; Re: Wire/WSJ
Thankc,Jim. We still don’t know Protess’s timing, but perhaps John [Jester will learn more tomorrow.
From: Margolin, James (USANtS)
Sent: Wednesday, Nay 28, 2014 10:52 PM Eastern Standard Time

To: Sahni, Guruanjan (USANYS); Zabel, Richard (USArIYS); Kim, Joan (USANYS); Reisner, Lorin (USANYS)
Cc: Goldstein, Katherine (USANYS); Kasulis, Teiemachus (USANYS)
Subject: Re: Wire,AYSJ
Peter hadn’t talked to WSJ as of early this evening, and was trying to wait tiil the approaches were done. Since no one at
FBI or with us had heard from Protess, he felt it wasnt necessary to contact WSJ about someone else being on the verge
of reporting.
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From:
Sent:
To:
Cc:
Subject:

Venizelos, George C.
Friday, May 30, 2014 8:53 PM
Donald, J. Peten Frankel, Richard M.; Sinos, Christcs 0.; C1iaVeS, David A.
Foelsch, Joseph U.
Re: V/Si FBI, SEC Probe fradinq of Carl kahn, Billy Walters, Phil Mickelson nsider
Trading Investigation Began in 2011 With Unusual Trades in Clorox

Categories;

Pert

-

Why wnnld he do that to his olieni. Just stop talking to this reporter for now! twa don’t have enough evidence by now its
over. I rrieen it when I say cease contact with this reporter for now, if I find out someone is still talking to this reporter after
today than there will be reassignments immediately.

From: Donald,). Peter
To: Venizdos, Gcorc C.; Prankel, Richard H.; Sines, Christos S.; Chavez, David A.
Sent: Fri May 30 20:47:02 2014
Subject: Re: WSJ FBI, SOC Probe Trading of Carl tcahn, Billy Walters, Phil Mickelson Insider-Trading InvestigaUon
Segan in 2011 With Unusual Trades in Clorox
-

The VVSJ bid roe thai the detense attorney told them [hat agents lied approached his cient.
Peter
J. Peter Donald
Office of Public Affairs, FBI New York
Mobile: 645-942-0779
peter.donald@itfbi.gov
Follow us @NewYorkFBl

From: Venizelos, George C.
To: Donald, J. Peter; Frankel, Richard N.; Sinos, Christos S.; Chaves, David k
Sent Fri May 30 20:44:04 2014
Subject; Re; WS.J FBI, SEC Probe Trading of Carl Icahn, Billy Walteis, Phil Mickelson Insider-Trading Investigation
t3egan in 2011 With Unusual Trades in Clorox
-

All.
How did he flnd out about agent approaching PtA on thursday. I don’t buy that he told them This not gonci do not speak to
this reporter again ror now ens i want all of us on this eamnil to sh down monday mornin9. This is not goad

From: Donald, 3. Peter
To: Venizelos, George C.; Kortan, Michael P.; Frankel, Richard N.; [elf, Douglas A.; Chaves, David A.; Thoresen, Matthew
A.; Ron, Edmund H.; Shea, Gavin P.; Howard, Michael H. (NY)(rBI); Bresson, Paul E.; McCrehan, Jeffrey P..; Nargolin,
James (USANYS)
Cc: Sinos, Christos S.; Senatore, Adrienne L.; Langnesser, Kelly J.; Ranucci, Jennifei’ N.
Sent: Fri May 30 19:46:44 2014
Subject: WSJ FBI, SEC Probe Trading of Carl Icahn, FliIiy Walters, Phil Mickelson InsldcrTrading rnvestigation Began In
‘2011 With Unusual Trades in Dorox
-

[lore is their story.
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WSJ FBI, SEC Piobe Trading of Carl kahn, Billy Wallers, Phil Mickelson
-

lnsider•Troding Investigation Began in 2011 Wtth unusual Trades in Clorox
By
SUSAN PUt.L1AM And
MICHAEL ROTHFELD
May 30, 2014 7:36 p.m. ET
Federal investigators are pursuing a major insider.trading probe involving finance, gambling and sports, examining the
trading of Investor Cart Icahn, golfer Phil Mickelson and Las Vegas bettor William “Billy” Walters.
lhe Federal Bureau of Investigation and the Securities and Exchange Commission are examining whether Mr. Mickolson
and Mr. Walters traded illicitly on nonpublic information from Mr. cohn about his investments in public companies, people
briefed on the probe said.
Investigators are examining whether over tire past three yeats Mr. kahn tipped Mm. Walters—famous in Las Vegas fur his
sports-betting acumen-- about potentially market-mcrtiing Investments by Mr hahn’s company.
The FBI and SEC are examining whether Mr. Walters on at least one occasion passed a tip on to Mr. Mickolson, these
people sold, ond are studying the two men’s trading patterns.

“We do not know of any investigation,” Mr. lcabn said on Friday. “Wo are always very careful to observe all legal
requirements in all of our aotivities.” The suggestion that ho was involved in improper trading, he said, was “inflammatory
and speculative.”
“Phil is not the target of any investigation. Pedod,” said a lawyer for Mr. Mickelson, Glenn Cohen, on Friday, adding that
an FBI agent had told him Mr. Mickelson wasn’t a target. The FBI declined to comment on Mr. Cohen’s statement.
Two [81 agents ajproeiuhred Lvi. Mickelsoa on Thursday after lie finished a round of golf at the Memorial Tournament in
Dublin. Ohio, seeking to speak with him in connection with the investigation, a person familiar with the situation said. Mr.
Mickelson rrrterred them to his attorney, this person said.
When asked to comment ahnut the investigation, Mr. Walters, reaonerl by phone on Friday, said, “1 don’t have any
caniment abuut airytliing.” and then hung up.
The OhO comes aS part of the gnvernmenhs increased focus on insider trading, which ties resulted in 55 convictions arid
guilty pleas out of 90 people charged by prosecutors in Manhattan federal court since August 2000. None has been
acquitted; five cases are pending.
The most prominent of those cases largely have involved Walt Street traders, corporate executives and others in the
financial world. Messrs. hahn, Walters and Miokelson are amnng the highest-profile group or figures to be in the
government’s sighls.
1 here is no indication the government will bring a case in the current investigation, the people briefed on the probe said
Indeed, publicity ot the probe could jecpzrrdize the government’s aoilily to put together any potential case, iheysaid, by
limiting its ability to covertly gather evidence.
Tho investigation signals that the FBI and the SEC are concerned about a potential dark side of shareholder activism.
Antivist investors push for broad changes at companies or try to move stock prices with their arguments. Mr. hahn, a 78year-old hilionaire, has come to epitomize such activism in U.S. boardrooms.
Investigators are focusing on petentially abusive practices among such activists, including whether they are leaking
information about their stakes before making public disclosures the subject of a Wall Street Journal page-one article in
March.
It isn’t clear what legal theory the investigators would use if they built a case against the three men. Leaks by activists
about positions they are building is a murky area of securities law. Some lav.iyers in recant years have advised investing
clients that such leaks don’t violate securities laws because they don’t represent a “breach,” or violation, of a duty to keep
the information secret.
One potential legal theory could involve the duty an investor has to shareholders at a public company, some lawyers say.
Mr. lcahn runs publicly traded lcahn Enterprises LP. One question is whether investors like Mr. hahn have a duty in keep
2
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their nonpublic trading a secret in the interest of their shareholders, some lawyers say.
Federal securities law also prohibits trading based on nonpublic inforrriation about tender offers that are in me works.
Mr. Walters, born in Kentucky to a family of professional poker players, is a legenclaiy sports bettor who wagers based on
computeiized forecasts of the outcomes of games, among other factors. He has also become a force in the Las Vegas
real-estate world and has bought and sold golf courses.
Mr. loahn met Mr. Wafters, 67, through a mutual acquaintance when Mr. Icahn’s company owned the Stratosphere Hotel
in Las Vegas. Mr. kahn bought the Stratosphore in 1998 end sold it along with several other properties for $1 .2 billion in
2008.
The two struck up a friendship. Mr. lcahn was once an avid poker player and enjoys betting on football games. the two
have spoken about stocks.
Mr. Walters and Mr. Mickelson. 43, playgolf together, said people fanitliarwith their relationship. Sometimes Mr. Walters
has suggested stocks for Mr. Mickelsonto consider buying, one olthe people said.
Mr Mickelson, who has one or the most loyal followings of lop professional golfers, has won the prestigious Masters three
times.
Mr. lcahn said he didn’t know who Mr. Miokelsort was.
The government investigation began three years ago after Mr. lcahn accumulated a 9.1% stake in Clorox Co. in February
2011, said the people briefed on the probe. On July 15, 2011, he made a $10.2 billion offer for Clorox that caused the
stock to jump.
Well-timed trading around the time of his bid caught the attention of investigators, who began digging ink the suspicious
trading in Clorox stock, the people familiar with the probe said.

on Wall Street, rumors had swirled that word leaked out ahead of Mr. kahn’s Clorox bid. Large, highly risky trades had
been made in Clorox options four days before his bid. After his $76.50-a-share offer was announced, those options
soared in value along with Clorox shares, which closed on July 15 up 6.9% at $74.55.
lnvestigatcrs have examined trades in Clorox options, the people briefed on the probe said.
Clorox rejected Mr. Icahn’s overture. He launched a proxy battle in August 201 t, proposing a slate to replace the
company’s board with 11 of his nominees. In September 2011, he dropped his proxy battle.
By December 2011, ha had sold his entire 12 million shares in the company. Clorox shares, vrhich reached a high in 2011
just after Mr. loahn’s bid, closed at around $66 at (he end 2011. A Clorox spokeswoman declined 10 comment.
The investigators expanded their probe to look 01 trading patterns by Mr. Walters and Mr Mickelson relating to Dean
Foods Co., said the peopie biiefed on the probe. The FBI, following its approoch to Mr Mickelson on Thursday,
expressed an interest in his trading in Dean Poods, a person familiar with the situation said.
Mr. lcahn said he nevor tradod in Dean Foods. A Dean Foods spokesman declined to comment.
—Jenny Stiasburg contributed to this article.
Wile tn Susan Pulliam at susan.pulliamwsj.com and Michael Rottifeld at rnichael.rothfeld@wsj.com
J. Peter Donald
Office of Public Affairs, FBI New York
Mobile: 646 042-0179
peter.donaldic.tbi.gov
Follow us iNewYorkFBl

Front Donald,). Peter

To; Veniielos, George C.; Kortan, Michael P.; Frankel, Richard M.; Leff, Douglas A.; Chaves, David A.; Thoresen, Matthew
A.; Rom, Edmund H.; Shea, Gavin P; Howard, Michael H. (NY)(FBJ); Brson, Paul E.; McCrehan, Jeffrey R.; Margolin,
Dames (USANYS); Donald, J. Peter
3
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Cc Sinos, Cbi1sto G.; Senatore, Adrienne L.; Langmeer, Kdly ).; Ranucci, Jennifer It
Sent Fri May 30 15:24:33 2014
Subject: WSJ story on FBI insider tradig investigafon into Carl Icahn, Billy Waers, and golfer Phil Mickeson
Good afternoon,
The Wall Street Journal will likely publish a froiit page story tomorrow outlining a detafled story about an insider b’ading
investigation by the FBI in New York.

Thank you,
Peter
i. Peter Donald
Office of Public Affairs
Bl New York FIeld Office
212-384-30S8 (direct) j212-384-210U (nain pies line)
)NewYorkFBl Email Alerts I FØLgQyINewYork

4
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Subject:

1hcrcseri, Matthew A
Sunda June 01, 2014 &39 PM
Kasulis, Telemachus (USAN’YS)
RE: 5J

categories:

Pert

From
Sent:

to:

Deplorable and reprehensible.
From; Kasulis, Telemachus (USANYS) [mailto:Telerrtachus,Kasul(smgkmsdoj.gov]
Sent; Sunday June 01, 2014 8:37 PM
To Thoresen, Matthew A.
Subject Re: WSJ
Thanks
From: Thoreen, Matthew A [mai1to;Maffliewjhpregenic,fbi.qciv]
Sent: Sunday, June01, 2014 08:35 PM
‘to; Kasulls, Tdemachus (IJSANYS)
Subject: WSJ
htrp://onhlne,ws.comJartlclesJ1nsider4radlng-probe-14O1665146?mo&zWSi lip LEFjWhatsNewsCollectlon

Insider-Trading Probe Hits Snag

News of Investigation Derails Effort to Deploy Wiretaps
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Froni:
Sent:

Verizelos, George C.
5unds June 01, 2014 10:34 PM

To:

Frankel, Richard M.; Sinus, christos S.; DODCd, J. Peter; roelsch, Joseph D.; Chaves,
David A.
Pw V/St Insider Trading Probe Hits Snag News of Investigation Derails Effort to
Deploy Wiretaps

Subject:

Categories:

Pert

ibis new article takes a “not good” situation to a bad” uric. This is now an ernharassernent to this office, I would first
like to meet with SAC Frarikel, SSA Sines and SSA Foelsh at Sam and then be joIned by Peter and Dave at DSOon’
tomorrow. It funny how I get all the other articles sent to rio but somehow this was missed. We have issues to deal

with and they will be address appropiately. Soc you all torrorrovv. Tharics

original Message
From: Bharara, Preet (IJSANYS) <Preet.Bharnrausdnj.gov>
To: \1enizelos, George C.
Sent: Sun Ion Dl 21:4:57 21114
Subject: Fv: WSJ: Insider-I rading Probe Hits snag News of Investigation Derails [flort to Deploy Wiretaps

Hey, George, I know you agree these leaks are outrageous and harmful. Let me know what action you want to take
logether. Hope your vice kend was good.
[‘root
original Message--—From: Margolin, James (uSANYS)
Sent: Sunday, June 01, 2014 03:50 PM
To: Rharara, Preet (DSANYS); Zabel, Richard (USANYS); Kim,Joon (USANYS); Reisnor, torin (DSANJYS); Sahni, Guruanjan
(USANYS); Goldstein, Katherine (USANYS); Kasulis, Tolemacirus (USANYS); Richardson, Jerika (USANYS) 2.; Feoerstein,
Betsy (USANYS)
Subject: WSJ: Insider-Trading Probe Rits Snag News of Investigation Derails Effort to Deploy Wiretaps

http://online.wsj.com/atticles/insider-trading-probe-1401665146?rnod—WSJ

Insider Trading Probe Lifts Snag
News of Investigation Derails Effort to Deploy Wiretaps
By
Michael Rothfelrl And
Susan Pulliarr:
June 1,20147:25 pro,

ia LEFTWlialsNewsCollectiori
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Zabel, Richard (IJSANVS)
Thuisday, June 12 2014 11:12 AM
Rharara, Preet iUSANYS); im, Joon (USANYS); Reisner, Lorin (USANYS); Sahni,
Guruanjan (USANYS); Goldst&n, Katherine USANYS): MargoLn, James USANYS)
Prote3s

Just had a good but astonishing corversation with him, Among other things, he was quite upset to ha’e to walk back his
story and blames an FBI person rand it sounds like an agent) whom he saays they have confirmed lied to the NYT nd
info (the subject of tho tie) with an SEC person who had
some other news orgs. He had corroborated the
confirmed it mistakenly and has now acknowledged the mistake and is apologetic. He actually said he thinks the FBI
did not like being called out for lying or the story being
person
walked back and was a bit threatening saying Ben and the NrT are “on the radar.. dont think this should be discussed
generally right now for a number o reasons but obviously we need to discuss and will need to address this with the FBI.

