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SECTION 1 INTRODUCTION 
 
Traditionally, “discipline” has been defined as a formal adverse action by 
management toward an employee, including demotion, salary decrease, 
reprimand, suspension and dismissal.  Discipline has been viewed as the chief 
means by which management maintains order and production in the workplace. 
 
However, it is important to view “discipline” in a much broader and more 
contemporary context.  In actuality, discipline should be part of an overall appraisal 
system designed to ensure optimum employee performance.  After all, employees 
have been shown to perform optimally when they receive regular and positive 
reinforcement for their good work and when they are alerted, as early as possible 
(and, if possible, through non-disciplinary means), to performance deficiencies. 
 
In this context, the proper focus of any “disciplinary” procedure or policy should 
not be directed toward taking negative action against “problem” employees.  
Rather, the focus ought to encompass:  

 Regular evaluation and appraisal of employees;  

 Appropriate recognition and rewards for jobs well done;  

 Consideration of appropriate training and educational vehicles for improving 
performance and enabling promotion as appropriate, as well as; 

 Consideration of appropriate counseling and punitive actions when indicated 
by substandard job performance or misconduct.  

 
The primary focus of this workshop is on the final phase of this process—
discipline of an employee.  Discipline is one of management’s critical tools, and 
its effective use is a necessary component of good personnel practices. 
 
 
 

SECTION 2 THE DOCUMENTATION PROCESS - CREATING A RECORD 
 
The maintenance of complete and accurate documents is an essential part of the 
disciplinary system.  The documentation process is the foundation of discipline.  
It establishes the basis for discipline and provides a defense when discipline is 
challenged.  A performance evaluation informs the employee how he or she is 
doing and is a fundamental document for discipline.  Supervisor logs, notes and 
memos are often used to assist the evaluator in formulating the evaluation and in 
determining the appropriateness and level of discipline.   
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Incident reports and witness statements are often used to establish proof for the 
agency’s adverse actions against an employee.  Copies of operational and 
personnel bulletins, orders and memoranda about rules and policies must be 
prepared and retained. 
 
 
EMPLOYEE PERFORMANCE EVALUATIONS 
Well-prepared performance evaluations give employees notice of expectations 
and deficiencies.  They also enable the agency to defend disciplinary actions.  The 
annual review is a formal and important record of the employee’s performance 
and should reflect the issues that have been addressed throughout the year. 
However, it should not be the only feedback an employee receives regarding 
his/her performance. 
 
 
STEPS IN EVALUATING PERFORMANCE 
Evaluating performance is the continuing process of knowing what your 
employees are doing and how well they are doing it.  Evaluating performance 
requires a supervisor to: 

 Pay attention – Take note of what your employees are doing, both positive 
and negative. 

 “Nip it in the bud” – Have informal conversations with employees when you 
first become aware of a potential problem.  Attempt to redirect the employee 
before an issue requires formal discipline. 

 Use follow up memos – If an informal conversation does not correct the 
problem, follow up with a written memo to the employee clearly 
communicating what conduct needs to change.  

 

DETERMINING THE JOB REQUIREMENTS 
Determine what the job is.  If you have a task list or some other clear-cut 
definition of the employee’s job, your problems here are minimal.  If not, look 
back over the work orders, assignment sheets, or other records that describe 
what the employee is actually responsible for doing. 
 
Make sure that the employee knew about these assignments and the expected 
standards of performance.  If you have standards of performance in effect for 
each task, your problems are minimal.  If you do not, then ask yourself how 
well you expect the job to be done: 
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DETERMINING THE REQUIREMENTS CHECKLIST 

 Is a certain quantity of work required; if so, how much? 

 Are there deadlines to meet; speeds to be maintained? 

 How accurately or thoroughly must the work be done? 

 Must certain methods or procedures be followed?  

 What dress, appearance or personal hygiene is necessary? 

 How well must the employee be able to get along with others? 
 
Ask yourself if the employee knows about your expectations. Have you 
discussed your expectations with him/her? 
 
 

OBSERVING AND COMPARING THE PERFORMANCE AGAINST 
THE REQUIREMENTS CHECKLIST 

 Don’t trust your memory alone.  Check the facts; remember that we all 
tend to see the world differently and feel differently about our work.  

 Are there any summaries of work records, accomplishment reports or 
memos?  Use your notes discussed on pages 6-7. 

 Can you learn anything from file copies, reports or cases handled, etc.? 

 Do you have any data or records?  Are there any diagrams or notes in the 
employee’s personnel file? 

 
Now, with a relatively clear picture of performance expected and 
performance obtained, you are in a position to make your evaluation.  
Remember that the standards of performance you use should relate to the 
standards with which the employee is familiar. 
 
 

EVALUATE EMPLOYEE CONDUCT 

 Does the employee interact appropriately with co-workers, the public and 
managers within the agency? 

 Does the employee arrive and leave on time? 

 Does the employee use agency equipment and resources properly? 
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RECORDING CHECKLIST 
If the performance is above or below what you expected, ask yourself if it 
appears to be significantly so. 

 Does it really make any difference? 

 Will such behavior make any difference in the employee’s future? 

 Will it be significant if continued over a period of time?  

 Does it indicate an upward or downward trend?  
 
Make a note of any instances of performance which are significantly above or 
below the requirements, such as:  

 Work habits which contribute or detract from individual or group 
performance.  

 Instances which have furthered or hindered production.  

 Patterns or behavior which are, or may become significant. 

 Production which is unmistakably above or below expectations. 
 
 

COMMUNICATION CHECKLIST 
It will not do any good to evaluate and record if you fail to take any action to 
improve the work.  Now is the time to decide what should be done about these 
areas of strengths and weaknesses. 

 Do the “strength areas” indicate capabilities that ought to be developed 
even further?  

 What should be done about weak points?  

 Is training, job instruction or further orientation necessary? 

 If counseling is indicated, how far should you go? 

 If you wish to warn the employee, should it be done orally or in writing? 
Should you do it or should it be done by your supervisor?  

 
Whatever you decide to do, it will be necessary to talk with the employee. 
 
The employee must understand what level of performance he/she is expected 
to meet. If improvement is needed, you should make plans and specify a 
deadline for bringing about the necessary improvement. 
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FOLLOW-UP: IF IMPROVEMENT IS NEEDED 

 Carry out follow-up plans.  

 Maintain records to determine if the employee has met the required level 
of performance. 

 Prepare an evaluation within the time specified. 
 

SOME KEY POINTS TO REMEMBER IN WRITING REVIEWS 

 Remember that two of the objectives of writing performance reviews are 
to communicate and document information concerning the employee’s 
performance for the time period since the last review. 

 Job performance is an ongoing process that may change from time to time. 
 It is often difficult to define and prove—particularly if weeks, months or 
even years have passed.  Evaluate job performance daily.  Combine your 
daily observations for the annual evaluation. 

 The review should be written in order to document and bring about 
improvement when the employee’s performance has been substandard and 
improvement is imperative. Be prepared to support statements with facts. 

 If the employee’s performance has been satisfactory, but not much more, 
the review should be written in order to encourage improvement and  
identify the area(s) where improvement is desired. 

 What is documented in the review, good or bad, should never be a 
surprise to the employee.  As a result of day-to-day communication, the 
employee should have a clear understanding of how he/she is performing. 

 There should be consistency between what you write and how you feel or 
speak about the employee’s performance. 

 Avoid over-using the word “you” in criticizing, and be sure to use it in 
complimenting.  When criticizing, stress what is wrong and how it is to be 
improved rather than who is wrong. 

 Avoid hinting or being subtle in your comments as they may be 
misunderstood. 

 Remember, the review should reflect performance over the entire period—
not just the more recent part. 

 Remember, the Human Resources/Personnel Department is a staff 
department to advise, consult and assist both employees and supervisors in 
solving problems. 
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 Remember, this review is the most important one you have ever written 
for that particular employee whom you are reviewing. 

 Maintain reviews on schedule. 
 
 

COMPONENTS REQUIRED WHEN DOCUMENTING FOR 
INCOMPETENCY: CHECKLIST 

The proper focus of “disciplinary” policies and procedures should be to 
encompass a number of preliminary steps with disciplinary action per se as 
the final step in that process. 
 
Where the primary problem is employee incompetency or unsatisfactory 
performance, the initial phase should be the evaluation process.  It is 
important to note that the employee performance evaluation is essentially a 
communication process, rather than disciplinary per se. In that context, the 
following checklist may be useful:  

 Establish standards of conduct and performance. 

 Maintain updated job descriptions. 

 Distribute operating directions. 

 Distribute departmental manual, rules, directives. 

 Distribute evaluation forms. 

 Distribute rules of conduct. 

 Distribute personnel Rules. 

 Distribute Memoranda of Understanding. 

 Communicate the standards. 

 Distribute manuals, directives. 

 Conduct staff meetings. 

 Conduct individual meetings. 

 Provide General and Specific Training. 

 Explain the evaluation process. 

 Acknowledge and reward performance that exceeds standards. 

 Counsel regarding marginal, unacceptable performance and conduct. 

 Offer individual training and assistance. 

 Follow progressive discipline approach whenever appropriate. 
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 Select appropriate action (good cause for action proposed). 

 Implement action in correct procedural manner. 

 Document at every stage. 

 Coordinate and consult with appropriate staff and higher management. 
 
 

SUPERVISOR’S LOG OR NOTES 
An effective supervisor should regularly document employee performance.  This 
documentation may be done in a notebook, looseleaf binder, desk calendar or on 
the supervisor’s computer.  Record anything that demonstrates less than or greater 
than expected performance.  For example, document when the employee comes in 
10 minutes late, calls you an “incompetent turkey” or writes a particularly good 
report. 
 
What the supervisor writes does not necessarily need to be shared with the 
employee (unless your agency has a rule to the contrary or the material must be 
shared with sworn personnel pursuant to Government Code § 3305).  However, 
the supervisor should discuss the subject matter with the employee and record the 
supervisory comments and the employee’s responses.   
 
A sample supervisor’s log or note might say: 
 

John Jones reported to work on June 9 at 8:10 a.m., 10 minutes 
late. I reminded him work starts at 8:00 a.m.  He said he was 
sorry, but he overslept. 

 
Keep your log, notebook or computer entries confidential and in a safe place.  No 
employee is entitled to review your comments about another employee. 
 
Remember, if your notes become the basis for disciplinary action, the employee 
may be entitled to see them.  Hence, the notes should contain only factual 
information and observation.  Also, comments and notes regarding employee 
performance should be incorporated into the employee’s next regular performance 
evaluation.  Failure to do this could result in exclusion of the comments and notes 
from subsequent disciplinary actions. 
 
One helpful approach may be to maintain a “drop file” for each employee in your 
charge.  When something noteworthy occurs, either positive or negative, make a 
note of the date, the incident, and any conversation you have with the employee 
about the incident.  Drop the note into your file.  This informal file provides a 
place to keep records of conversations, incidents and accomplishments.  You may 
subsequently incorporate these records into a more formal communication with 
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the employee.  Additionally, these notes will assist you in drafting the annual 
review. Once you have memorialized the incidents into the annual review, you 
can discard the notes. 
 
Alternatively, you could maintain a computer file for each employee in your 
charge, with categories similar to those in the annual review.  The computer file 
should be password protected.  The computer file may be modified with minimal 
editing into an annual review. 
 
 
DOCUMENTATION OF INCIDENT OR EVENT 
When an incident occurs which may subsequently be the subject of discipline, the 
supervisor should record his or her observations and get written statements from 
any witnesses.  Prepare the written report while your memory is fresh.  The report 
should include the following: 

 Date, time and location of the incident; 

 Specifically what was observed or heard; 

 Which performance standards or rules were violated; 

 Discussions, if any, with employee; 

 Employee’s response. 
 
Attach all witness statements, relevant records, reports and rules violated to the 
report. 
 
 
 

SECTION 3 TAKING DISCIPLINARY ACTION 
 
There are many factors which must be considered in determining whether an 
employee’s conduct or performance justifies disciplinary action.  The initial 
starting point must be a review of your agency’s policies, rules, directives and/or 
operating procedures and the facts relating to the employee’s conduct or 
performance. As discussed below, there are other legal considerations relevant to 
the decision whether discipline is appropriate.  A manager/supervisor should 
consider all of these factors before initiating the disciplinary process. 
 
 
GROUNDS FOR DISCIPLINE 
Most public agencies have rules which list the grounds for discipline of 
permanent, non-exempt employees. 
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Your Personnel or Human Resources Department or legal counsel can assist you 
in identifying appropriate policies, rules and regulations and in reviewing possible 
disciplinary action.  You should review all applicable rules or policies in 
determining whether discipline is appropriate. 
 
 

CHECKLIST OF SOURCES FOR DISCIPLINARY GROUNDS 

 Job descriptions 

 Municipal code provisions  

 Personnel rules 

 Department rules/procedures 

 Memorandum of Understanding (MOU) 

 Workplace Violence Policy 

 Drug and Alcohol Policy 

 Harassment/Discrimination Policy 

 Written orders 

 Other Agency policies 
 
  

“GOOD CAUSE” 
Personnel and civil service rules, as well as labor agreements, normally use the 
terms “reasonable cause,” “just cause,” or “good cause” as the basis for 
suspension or dismissal of a regular employee.  Although used frequently, the 
term “good cause” raises many questions.  What is it?  How do you establish 
good cause?  Good cause is really about fairness.  Good cause requires: 

 Advance notice of what is expected. 

 Proof/substantial evidence that a rule was broken. 

 Even-handed application of the rule. 
 
“Good cause” is a judgmental decision considering all related factors. There is 
simply no “hard and fast” rule that certain behavior warrants a specific discipline 
in every case, nor should you adopt one.  So how do you know if you have 
reasonable cause for discipline and what discipline is appropriate?  Listed below 
are questions you should ask before taking disciplinary action such as suspension, 
reduction or discharge. 
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A “no” answer to any one of the following questions signifies that good cause 
may not exist.  Please keep in mind that these are only guidelines. 
 
 

“GOOD CAUSE” CHECKLIST 

 Did you give the employee forewarning or foreknowledge of the possible 
or probable disciplinary consequence of his/her conduct? 

 Did you use a progressive discipline approach? 

 Was your rule or order reasonably related to the orderly, efficient and safe 
operation of the department or agency? 

 Have you, before administering discipline, made an effort to discover 
whether the employee did in fact violate or disobey your rule, standard or 
order? 

 Have you conducted a fair and objective investigation of the situation? 

 Have you applied the rule, order and penalty evenhandedly and without 
discrimination to all employees in comparable situations? 

 Is the degree of proposed discipline reasonably related to: 

•   The seriousness of the employee's proven offense? 

• The employee's service record with the agency? 

• The penalties imposed previously in the department and agency in 
comparable circumstances? 

 
Remember that discipline should be progressive in a constructive attempt to 
correct the employee’s behavior.  Discharge of a permanent employee should 
occur only when progressive discipline has failed to correct the unsatisfactory 
behavior.  It is unlikely that discharge of a permanent employee, without a 
pattern of progressive discipline, will be upheld throughout the appeal process 
except in severe misconduct cases. 
 
 

FACTUAL BASES MUST BE VERIFIABLE 
An employee can be disciplined only based upon provable facts.  Ultimately, the 
agency bears the “burden of proof” as to the facts supporting the disciplinary 
action.  A mere denial of misconduct or the presence of conflicting evidence does 
not mean that the facts cannot be proven.  In the final analysis, the decision 
maker(s) will have to be convinced that the facts supporting the discipline are 
more likely than not (more than 50%) true.  Therefore, the disciplinary notices 
should be drafted with knowledge that the charges must be proved. 
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Some sort of factual inquiry or investigation will often be necessary to determine 
if the employee actually committed misconduct.  An “investigation” is simply the 
means of determining what happened.  Depending on the charges, an 
investigation may be very simple or extremely involved.  An investigation must 
be as detailed as necessary to clearly establish what happened.  If an investigation 
is not properly handled, the decision imposing discipline may be overturned. 
 
A detailed investigation is not always necessary if the supervisor alone can 
evaluate the misconduct.  For example, if the employee is subject to discipline for 
excessive tardiness, the supervisor may be able to simply rely on his/her records 
and observations as to when the employee arrived at work.  However, if the 
employee is accused of theft of agency property, a more involved investigation 
may be required.  
 
As discussed below in the section relating to the post-discipline appeal hearings, 
proof must be made through witness testimony and documentation.  A reluctant 
witness can be compelled to cooperate through the power of a subpoena.  If the 
facts supporting potential disciplinary action are not sufficiently developed, a 
supervisor or manager may need to conduct an investigation before making the 
decision to propose disciplinary action.  If the suspected wrongdoing is of a 
serious nature, a supervisor or manager may wish to contact the Personnel/Human 
Resources Department or legal counsel to determine whether the employee should 
be placed on paid administrative leave during the pending investigation.  
 
 
CONDUCTING A DEFENSIBLE INVESTIGATION 
An investigation is nothing more than the necessary fact finding required to 
adequately determine what really happened.  Where the charges against an 
employee are serious, it is often necessary to conduct interviews with various 
people who may have information about what happened.   
 
Once a supervisor or manager decides that there are adequate grounds and 
verifiable facts to support disciplinary action, the supervisor or manager must 
determine the “appropriate” disciplinary action to propose.  It is advisable to 
make this decision in consultation with the Personnel/Human Resources 
Department and/or legal counsel. 
 
 
PRELIMINARY ISSUES TO CONSIDER PRIOR TO STARTING THE 
INVESTIGATION 
In some circumstances interim steps may need to be taken before the investigation 
is completed.  In situations involving harassment or discrimination complaints, 
the employer should assess whether interim corrective action should be taken so 
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that the risks of continuing harm and liability are minimized.  In one case where 
the employer ultimately fired the employee but delayed the investigation and 
resolution of the matter, the Tenth Circuit Court of Appeals upheld a verdict 
against the employer for intentionally inflicting emotional distress.1  Failure to 
take immediate action, especially where such action can be easily taken, may 
create additional liability. 
 
 
INTERIM STEPS MAY INCLUDE:  

♦ temporary transfer 
♦ placing the alleged wrongdoer on administrative leave 
♦ temporarily changing office locations 
♦ assigning an interim supervisor, or other temporary response designed 

to respond to the offending situation. 
 

In deciding which interim measures to adopt, the employer should consider 
the option that has the least negative impact on the complainant.  Thus, it may 
be more appropriate to temporarily transfer the alleged wrongdoer, and not the 
employee who complained.  Asking the allegedly victimized employee for his 
or her input can also be helpful in achieving a mutually satisfactory interim 
solution and reducing the potential for on-going or compounding liability. 

 
 
WHEN DO YOU ADVISE THE EMPLOYEE THAT HE/SHE IS THE 
SUBJECT OF THE INVESTIGATION? 
Let us assume that the investigator has been advised by an informant that 
employee Doe, a backhoe operator, returns to the city yard on Wednesday 
evenings between 10:00 p.m. and midnight, and uses a city-furnished key to enter 
the facility and to remove scrap metal that would otherwise be sold by the city.  
Should employee Doe be promptly told that he is the subject of an investigation?  
The answer is an emphatic no!  
 
There is no statutory or case law requirement that an employee be advised pre-
interrogation that he/she is the subject of an administrative investigation.  In the 
above example, to advise Doe of the ongoing investigation could well impede the 
city from securing the necessary sub rosa evidence by which to prove Doe’s 
misconduct. 
 
Additionally, it is not unusual for several days or even weeks to pass between the 
commencement of an investigation and the actual interrogation of the subject 
employee.  Pre-interrogation notification to the subject employee of the pendency 
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of the investigation may cause fellow employees to be more reluctant to come 
forward or to be open during their interviews (the subject employee may pressure 
potential witnesses).  The subject employee’s morale and job performance may be 
unnecessarily impacted in a negative way (as where the pre-interrogation phase of 
the investigation indicates a finding of exoneration, but the subject employee, 
being unaware of this, is unduly worried).  However, there are certain instances 
when it would be advisable to notify the subject employee early of the pending 
investigation.  These include: 

 When your rules require it, 

 When there is a risk of retaliation by the subject employee who should be 
ordered not to retaliate nor discuss the investigation with co-workers, and 

 When the nature of the complaint requires separation of the complainant and 
the subject employee.  

 
Also note that an employee has the right to have a union representative present 
during any interview with the employer if the employee reasonably believes that 
discipline may result.2 
 
 
WHAT IF THE SUBJECT MATTER OF THE INVESTIGATION RELATES 
TO CRIMINAL AS WELL AS ADMINISTRATIVE MISCONDUCT? 
Immediately upon learning of allegations that could result in criminal charges, 
you should advise the local police chief/sheriff of the pending administrative 
investigation and make efforts to coordinate the criminal and administrative 
investigations.  Generally, our firm recommends that criminal and administrative 
investigations be conducted on separate but parallel tracks. 
 
An employee may assert his or her right to be free from self incrimination under 
the 5th Amendment to the United States Constitution during a criminal 
investigation.  If an employee reasonably believes statements he or she may make 
during the administrative interview will incriminate him or her for criminal 
wrong-doing, he/she may assert this right in the administrative investigation.  
However, an employer can order an employee to answer questions during the 
administrative investigation if a Lybarger3 warning is given which guarantees that 
the statements made during the administrative investigation will not be used 
against the employee in a criminal investigation. 
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METHOD OF SELECTING THE INVESTIGATOR 
Before an investigation can begin, an investigator must be selected who will be 
responsible for: 

 Conducting the investigation 

 Evaluating the facts 

 Rendering a decision 

 Writing a report 
 
The investigator could be a supervisor, a human resource or personnel employee, 
an outside consultant or private investigator, or an in-house or contract attorney.  
The investigator must be provided the necessary resources, training and access to 
information and potential witnesses to fulfill his/her responsibility for acting 
promptly and fairly. 
 
 
WHEN TO USE AN OUTSIDE INVESTIGATOR 
In certain circumstances, an agency may want to consider using someone from 
outside the agency to conduct the investigation.  An outside investigator should 
be considered when a high level agency employee or official is involved because 
it may be difficult to find someone within the agency that can perform an 
unbiased and impartial investigation.  
 
An outside investigator should also be considered if the investigation will be 
complex and time consuming.  It may be more efficient to retain an outside 
investigator who can devote the time necessary to conduct a prompt and thorough 
investigation.  If not an attorney, the outsider investigator should be licensed, 
pursuant to California Business and Profession Code Section 7521. 
 
 
CREDIBILITY DETERMINATIONS: PRACTICAL TIPS 
The investigator’s determination of whether misconduct has occurred may require 
that he/she weigh the relative credibility of some or all of the individuals 
interviewed in order to resolve conflicts in information.  After conducting 
interviews, important material facts may be in dispute because witnesses tend to 
remember things differently. 
 
This does not necessarily mean that any witnesses are lying.  There could be 
honest differences in recollection and memory failures because of inattention by a 
witness at a particular time, reliance on hearsay, influence of personal friendships, 
and the possibility that a witness was not in an adequate position to have heard or 
observed the matters in dispute.  Moreover, a witness might not tell the complete 
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truth because he/she does not want to subject him/herself or others to possible 
discipline or other negative treatment.  One of the investigator’s responsibilities, 
however, is to make credibility determinations and resolve factual disputes. 
 
These credibility determinations may be resolved by considering the following: 
 
1) What is the basis of the factual dispute? 

• Some Examples: 
♦ A Difference in Perspective: Was each witness in a position to observe 

the conduct in question?  Did the witnesses perceive the event from 
the same perspective or from different perspectives? 

♦ A Difference in Motivation: Does any witness have a motive to lie or 
tell less than the full truth? 

 
2) Were there other possible witnesses to the event? 

• It is possible that third persons witnessed all or a portion of the event, and 
could corroborate the time, location, identity of witnesses, statements 
and/or facts of the event. 

 
3) Did any witness make a contemporaneous statement to another person 

regarding the event? 

• Oral statements made contemporaneously with the occurrence of an event 
often have more reliability than oral statements made long after an event. 

 
4) Did any witness make a contemporaneous note or write a complaint recording 

the event close in time to the incident? 

• Likewise, written statements made contemporaneously with the 
occurrence of an event often have more reliability than written statements 
made long after an event. 

 
5) Is the witness’s version of events internally consistent? 

• A witness who can recount an event in an internally consistent manner is 
considered more credible than a witness who is unable to retell an event 
without contradicting himself/herself in material ways. 

 
6) What do the witness’s demeanor and body language reveal? 

• Is the witness evasive, contradictory, blushing, anxious, perspiring or 
defensive?  The investigator should document these observations and note 
what the witness was saying at the time the observations were made. 

7) Did the alleged wrongdoer commit prior acts that are consistent with the event 
or was she/he subject to prior discipline for similar conduct? 
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• Prior acts or discipline can negatively impact an alleged wrongdoer’s 
credibility.  The relevance and reliability of such information should be 
carefully considered.  The investigator should be mindful of the degree of 
similarity between the prior and current acts in assessing credibility.  Is 
the evidence of prior acts or discipline well-documented, as in a personnel 
file, or is the evidence uncorroborated hearsay? 

 
The investigator should feel free to re-interview the complainant, witnesses 
and/or the alleged wrongdoer during the evaluation phase of the investigation to 
clarify factual discrepancies, inconsistencies or other issues. 
 
When conducting an investigation, you can require employees to cooperate with 
the investigation and answer the investigator’s questions.  If an employee refuses 
to answer questions posed by an investigator, make clear to the employee that 
he/she must cooperate with the investigation or face discipline. 
 
 
THE INVESTIGATOR’S REPORT: FINDINGS, CONCLUSIONS, 
RECOMMENDATIONS? 

THE WRITTEN REPORT 
Once the investigator makes a decision as to whether misconduct has 
occurred, he/she should organize the basis for the decision in writing.  There 
are any number of ways to prepare a written report.  We recommend the 
following outline/organization for the written report: 

• Introduction. 

• Methodology and Persons Interviewed. 
♦ While it is recommended that the identity of the persons interviewed 

be disclosed in the report, it is not necessary to identify which witness 
provided what information.  

• Background Facts. 
♦ This category depends upon the complexity and nature of the 

investigation.  It may not be a necessary section of the report. 

• Allegations. 

• Chronology. 
♦ It may be appropriate, depending on the nature of the allegations, to 

combine the allegations with the chronology. 

• Findings of Fact. 
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♦ Discuss conflicts in the evidence here and explain what witness 
testimony or documentary evidence resolves each conflict and why. 

• Conclusions. 
♦ It may be appropriate to combine the findings of fact and conclusions, 

depending on the nature of the allegations and findings. 

• Recommendations. 
♦ Include recommended disciplinary action if there has been a finding of 

misconduct.  

• Attachments to the Report. 
♦ The investigator may choose to attach relevant documents to the 

written report.  The attachments may include any physical evidence 
gathered during the investigation. 

 
Once the investigator has decided on the outline or the approach he/she is 
going to take in writing the report, it is time to prepare the written report. 
 
 

CHECKLIST FOR ANALYZING DISCIPLINE PROBLEMS 

 Seriousness of Problem: 
How severe is the problem or infraction? 

 Time Span: 
Have there been prior discipline problems, and over how long a time 
span? 

 Frequency and Nature of Problem: 
Is the current problem part of an emerging or continuing pattern of 
discipline infractions? 

 Employee’s Work History: 
How long has the employee worked for the organization, and what was the 
quality of performance? 

 Extenuating Factors: 
Are there extenuating circumstances related to the problem? For example, 
if there was a fight, was the employee provoked? 

 Degree of Orientation: 
To what extent has management made an earlier effort to educate the 
person causing the problem about the existing discipline rules and the 
consequences of violations? 
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 History of the Organization’s Discipline Practices: 
How has the department and/or agency dealt with similar infractions in the 
past? Within the entire organization? Has there been consistency in 
applying the discipline procedures? 

 Implications for Other Employees: 
What impact will the decision have on other employees in the unit, 
including morale? 

 Management Backing: 
If the employee decides to take his/her case to higher management, is 
there persuasive evidence to justify the reasonableness of the decision? 

 Progressive Discipline: 
Was the specific discipline based on the progressive discipline approach? 

 Rules Violated: 
If a rule was violated, was the rule or order reasonably related to the 
efficient and safe operation of the work area? Was every effort made to 
discover whether the employee did in fact violate a rule or order of 
management? 

 Investigation: 
Was the employer’s investigation conducted fairly and objectively? Was it 
fully completed before disciplinary action was taken? Was there 
substantial evidence or proof that the employee had committed the 
offense? 

 Malice: 
Did the employee commit the offense spontaneously or was the offense 
premeditated? 

 Degree of Discipline: 
Is the degree of discipline measured against the seriousness of the proven 
offense and work record? 
 
 

AVAILABLE DISCIPLINARY ACTIONS 
Traditional disciplinary actions may range from informal conversations to formal 
discharge.  An effective, reasonable system of disciplinary action is founded on 
the premise that the actions are to be corrective rather than punitive; the actions 
are progressively more severe; and the actions fit the nature of the problem. 
 
This last premise recognizes that the response to certain first-time serious 
offenses may not be the action usually prescribed as an initial step in the normal 
progressive discipline process.  A serious offense could endanger the employee, 
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fellow employees or others, and may call for immediate paid leave pending 
further investigation. 
A typical progressive sequence of disciplinary actions is described below. 
 

COUNSELING 
Counseling in a broad sense includes any informal discussion with employees 
designed to assist them to fully develop their skills and abilities.  Usually, the 
immediate supervisor counsels the employee.  The discussion may clarify 
standards, evaluate the employee’s strengths and weaknesses, seek 
information or solve problems.  When there is a discipline problem, 
counseling is usually the initial action taken to assist the employee in 
clarifying and remedying the problem. 
 
How the counseling interview is conducted is of utmost importance.  Ideally, 
counseling will resolve the problem early and avoid the need to escalate the 
punitive approach.  
 
Attached to this Workbook as Appendix A is a Supervisor’s Checklist for 
conducting the disciplinary counseling interview.  Appendix B is a sample 
Counseling Interview Memorandum which should be used to summarize what 
transpired during the disciplinary counseling interview. 
 

ORAL REPRIMAND 
The oral warning verbally notifies the employee that his/her performance or 
behavior must be improved. 
 
Oral warnings are given by supervisors when counseling has failed to produce 
the desired changes or when the employee’s conduct warrants a more 
substantial initial step. 
 
The warning defines the areas in which improvement is required, establishes 
goals leading to this improvement, and informs the employee that failure to 
improve will result in more serious action. 
 
The supervisor should make a note of the date, time and content of the 
warning in a log or documentation notebook or send a confirming memo to 
the employee. However, no record is placed in the employee’s permanent 
personnel file unless subsequent action is necessary.  
 
Attached to this Workbook as Appendix C is a sample Memorandum 
Confirming Oral Reprimand. 
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WRITTEN REPRIMAND 
A written reprimand is a formal notice to an employee that further disciplinary 
action will be taken unless his/her behavior or performance improves, a copy 
of which is placed in the employee’s official personnel file. 
 
The written reprimand is essentially the same as that of the oral warning.  
Advise the employee in writing of the consequences of failing to improve 
his/her performance. It should contain the following information: 

• What occurred?  (As basic as this sounds, many letters of reprimand fail 
to identify what has happened). 

• What was the date and time of the event which is the cause of the 
reprimand? 

• What rule, policy, or contract provision has been broken or violated by 
the employee?  (Be specific and spell out the entire rule, etc.). 

• What direction is given to correct the situation?  (Avoid general 
statements; be very specific). 

 
The supervisor should keep a copy, give the employee the original and file a 
copy in the official personnel file. 
 
The employee should be advised of any right to respond to the written 
reprimand as provided by an agency rule or Memorandum of Understanding. 
 
Attached to this Workbook as Appendix D is a sample Written Reprimand. 
 

SUSPENSION 
Suspension is the temporary removal of an employee from his/her duties, 
usually without pay. A Suspension is normally imposed in cases involving 
gross misconduct or chronic behavioral problems for which there seems to be 
no other appropriate response (i.e., previous progressive discipline has been 
ineffective). 
 
Normally, a suspension is instituted after consulting with department 
management and the Personnel or Human Resources Department. 
 

REDUCTION-IN-PAY 
A reduction-in-pay refers to placing the employee in a lower salary step 
within the employee’s current pay range indefinitely or for a specified period 
of time. 
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DEMOTION 
A demotion is (involuntarily) moving the employee into a lower-paying 
classification.  Ordinarily, arbitrators and administrative appeals bodies 
disfavor demotions as a disciplinary action.  Demotions are most often used 
when an employee’s competence at a higher skill level or supervisory level is 
the source of the problem.  
 
Failure to meet the requirements of promotional probation, however, is not 
considered a disciplinary demotion. 
 

DISCHARGE 
Discharge is the permanent removal of an employee from service.  This action 
should only be taken when management is thoroughly satisfied that the 
employee has been given every reasonable opportunity to meet performance 
or behavior standards and has clearly failed to do so.  Discharge is seldom 
used for a first offense unless the violation is so serious that no other response 
is appropriate, i.e., theft, assaults, falsification of records or documents, etc. 
 

RESIGNATION: AN ALTERNATIVE TO DISCIPLINARY ACTION 
Sometimes an employee may offer to resign instead of facing disciplinary 
action.  By doing so, the employee loses the right to appeal. However,  
inquiries from future employers regarding the employee’s reason for leaving 
will be answered (in most cases) by the simple statement that the employee 
resigned.  No employee can be compelled to resign; to be effective, a 
resignation must be entirely voluntary (i.e., initiated by the employee as 
opposed to a “take it or leave it” offer from the employer).  Adequate time 
must also be given to the employee to decide whether to resign.  Otherwise, 
the employee may later claim the resignation was made under duress which 
may constitute a “constructive discharge.”  Also, the resignation should be in 
writing and promptly accepted by the employer in writing. 
 
 

PROGRESSIVE DISCIPLINE CHECKLIST 

COUNSELING 

 Clarify 

 Communicate/Converse 

 Seek Information 

 Identify/Solve Problem 
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 Summarize Strengths 
 

ORAL WARNING 

 Define problem areas  

 Set goals and timetables 

 Suggest outcome (positive/negative) 

 Maintain documentation in supervisory files 
 

WRITTEN WARNING/REPRIMAND 

 Reference problem and prior action taken 

 Note expectation of change/further action 

 Warn of possible effects of future actions 

 Advise as to appeals process (if any) 

 Allow for rebuttal 
 

SUSPENSION 

 Rules re: length i.e., less than five days may not require Skelly Rights, 
depending on agency rules, etc. 

 Due process 

 Opportunity to  receive notice of intent 

 Ability to rebut during pre-discipline stage i.e., Skelly process 

 Right to all applicable  documentation 

 Time to prepare response 

 Right to Skelly conference, hearing 

 Right to appeal 
 

REDUCTION-IN-PAY 

 Same due process as suspension 
 

DEMOTION 

 Same due process as suspension 
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DISCHARGE 

 Same due process as suspensions 

 Constructive discharge  has same right of due process 
 
 

LEGAL CONSIDERATIONS 
A manager or supervisor must determine whether there are any legal 
considerations which could affect the right or ability of the agency to discipline 
the employee.  The considerations are too numerous to allow for meaningful 
discussion in this Workbook.  It is advisable therefore, to seek consultation with 
the Personnel or Human Resources Department and/or legal counsel as may be 
deemed necessary before initiating discipline. 
 
The most prevalent legal factors are discussed below.  The presence of one or 
more of these legal factors does not necessarily mean that the manager or 
supervisor should avoid taking disciplinary action when warranted, but discipline 
should be approached knowledgeably. 
 

FIRST AMENDMENT RIGHTS 
The United States Supreme Court held in Waters v. Churchill, that before a 
public employer may discipline an employee based on what the employee said 
verbally,  in writing or by action (i.e. picketing), the employer must conduct 
an investigation.  The investigation must determine the substance of the 
employee’s comments and whether the employee’s comments addressed a 
matter of public concern.  Therefore, if a supervisor or manager is considering 
disciplinary action based on something an employee said, an appropriate 
investigation into these issues must be completed.  The Court of Appeal 
upheld judgment for the police and fire department employees who had been 
terminated for participating in a parade float depicting African Americans in a 
stereotypical manner in exercise of their First Amendment right to free 
speech. The City and its officials could not make a substantial showing that as 
of the date of making the termination decision the City had information that 
the employees’ actions would disrupt the City’s functions.4 
 
Further, even if a supervisor or manager is not considering discipline for 
something an employee said, the agency should be alert to any potential claim 
for violation of First Amendment rights.  An employee may attempt to show 
that the reasons given for the discipline is a subterfuge and the real reason is 
to punish him/her for exercising his/her protected rights.5 
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DISCRIMINATION 
Any proposed discipline of an employee should be examined to make sure 
that the misconduct is consistent with discipline proposed and/or taken against 
other similarly situated employees who have engaged in similar misconduct.  
Remember that every employee falls into at least one protected category, e.g., 
gender (male/female). 
 

DISCRIMINATION FOR WORKERS’ COMPENSATION CLAIM OR INJURY 
Labor Code § 132a makes it unlawful to discriminate against an employee 
because the employee has been injured on the job, and/or because the 
employee has filed or has made known his/her intention to file a claim for 
workers’ compensation benefits.  Courts have held, however, that termination 
for excessive absenteeism due to an industrial injury or failure to properly 
report an absence may be lawful if applied nondiscriminatorily and if the 
employer can demonstrate a business necessity.6  Whether an employee may 
be terminated for physical or mental inability to perform the duties of the job 
is a complicated legal determination involving both workers’ compensation 
and disability accommodation issues.  Our firm recommends seeking advice 
from the Personnel or Human Resources Department and/or legal counsel 
before initiating such discipline. 
 
Section 132a does not prohibit an employer from taking disciplinary action 
against an employee based on conduct or behavior which is independent from 
the workers’ compensation claim or injury.  If a supervisor or manager is 
considering disciplinary action against an employee who has a known pending 
workers’ compensation claim, it nevertheless may be advisable to assess the 
potential for a Section 132a claim. 

 

RETALIATION FOR ENGAGING IN “PROTECTED ACTIVITY” RE: 
DISCRIMINATION CLAIM  
The California Fair Employment and Housing Act (“FEHA”; Gov. Code §§ 
12900-12966) prohibits discrimination based on race, religion, color, national 
origin, ancestry, physical or mental disability, medical condition, marital 
status, sex, sexual orientation, age (at least 40) or pregnancy.  The FEHA also 
prohibits employers from retaliating against an employee for opposing a 
discriminatory practice or for filing a complaint, testifying or assisting in any 
proceeding under FEHA (Gov. Code §12940(h).). 

 
In order to establish a prima facie claim of retaliation, the plaintiff must show 
that he/she: 

 engaged in an activity protected by FEHA; and  
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 he/she was thereafter subjected to adverse employment action by her 
employer; and  

 there was a causal link between the two.7    
 

An employer may not retaliate against an employee for opposing 
discrimination against another employee where the complainant has a sincere, 
reasonable belief that discrimination occurred, even though no discrimination 
in fact occurred.  In Flait v. North Am. Watch Corp, the Court of Appeal held 
that the evidence indicated that the plaintiff engaged in a protected activity in 
that he was required by law to take immediate corrective action upon learning 
of a subordinate employee’s complaints of discrimination by another 
employee.8 

 
Further, an employer may not retaliate against a job applicant for complaining 
about discriminatory hiring practices.  The plaintiff in Sada v. Robert F. 
Kennedy Medical Center was of Mexican ancestry and worked as an 
independent contractor for the defendant. She applied for a permanent nursing 
position, and after she was denied the position, she filed a complaint with the 
California Department of Fair Employment and Housing, asserting that the 
denial of the position was based on her national origin and ancestry.  
Defendant ultimately terminated plaintiff from her position as an independent 
contractor.  The Court of Appeal held that the plaintiff made a prima facie 
case: she belonged to a protected class, she applied for a job for which she 
was qualified, and she was rejected. Second, defendant did not make a 
sufficient showing that plaintiff was less qualified for the position than the 
persons who were hired.9 

 
Title VII (42 U.S.C. § 2000e-3a ) of the Civil Rights Act of 1964 (42 U.S.C. 
§§ 2000e - 2000e-17) prohibits retaliation against an employee for opposing 
any practice that violates Title VII or for making a charge or participating in 
any investigation, proceeding or hearing under Title VII. 

 
 Title VII defines an employer as a “person engaged in an industry affecting 
commerce who has fifteen or more employees for each working day in each of 
twenty or more calendar weeks in the current or preceding calendar year, and 
any agent of such person.”10 

  
 For purpose of Title VII, an employee is anyone with whom an employer has 
an employment relationship, i.e., any individual appearing on the employer’s 
payroll.11   
 
Title VII also protects job applicants.12 
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To succeed in a retaliation claim under Title VII, the plaintiff must 
demonstrate (1) that he or she was engaging in protected activity/opposition, 
(2) that he/she suffered an adverse employment decision, and (3) that there 
was a causal link between her activity and the adverse employment decision.13 

 
In Trent v. Valley Elec. Ass'n Inc., the plaintiff meter reader for a public utility 
company had a reasonable belief that it was unlawful under Title VII for her 
to be subjected to series of sexually offensive remarks at a seminar that her 
company required her to attend to learn about essential aspects of her job.  
The federal appellate court held that the meter reader had engaged in a 
protected activity, an element of a prima facie case of retaliatory discharge 
under Title VII.14 

 
 Filing a criminal complaint against an administrator for assault and battery 
qualifies as opposition activity protected by Title VII’s retaliation provision.  
The Ninth Circuit Court of Appeals in E.E.O.C. v. Dinuba Medical Clinic15 
found that physical assault of the employee was the culmination of the clinic 
administrator’s discriminatory acts of sexual harassment, and the employee 
reasonably believed that she was subjected to battery because of her gender. 

 
In Moyo v. Gomez16, the Ninth Circuit Court of Appeals held that the plaintiff 
black prison guard could state a retaliation claim if he could show facts that he 
was discharged for refusing to discriminate against black prison inmates. 

  
An employee may seek relief for retaliatory actions taken after her 
employment ends if the alleged discrimination is related to or arises out of the 
employment action.  In Hashimoto v. Dalton17, the Navy was held liable for 
retaliating against an Asian-American female employee where the Navy had 
disseminated a negative employment reference. 
 
In Kortan v. California Youth Authority18, the Ninth Circuit Court of Appeals 
held that the plaintiff-medical clinic employee could not support a Title VII 
retaliation claim based on allegations that her supervisor gave her a lower 
performance evaluation after she accused him of sexual harassment.  The 
supervisor, an assistant superintendent of the clinic, raised the three low 
marks that he had initially given to the employee.  The employee’s 
evaluations were not disseminated beyond the assistant superintendent.  
Further, the employee was not demoted, stripped of work responsibilities, 
fired or suspended, or otherwise treated adversely.  There are other cases 
which hold that performance evaluations can be the basis for an adverse 
action retaliation claim.  See, e.g., Brooks v. City of San Mateo.19 
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WHISTLEBLOWER CLAIMS IN THE FACE OF DISCIPLINARY ACTIONS  
 Employers should be aware of “whistleblower” statutes.  The whistleblower 
protection provision (31 U.S.C. § 3730(h)) of the federal False Claims Act 
(“FCA”; 31 U.S.C.§ 3729) provides a cause of action in federal court for 
employees who are “discharged, demoted, suspended, threatened, harassed, or 
an any other manner discriminated against in the terms and conditions of 
employment by his or her employer because of lawful acts done by the 
employee ... in furtherance of an action” under the FCA. 

 
 In order to prove retaliation under the federal whistleblower statute, a plaintiff 
must establish: 

  
(1) he was engaged in conducted protected by the FCA;   
(2) the employer knew that the plaintiff engaged in the protected activity;   
(3) the employer retaliated against the plaintiff; and   
(4) the retaliation was motivated solely by the plaintiff’s protected activity.20  

 
 The Ninth Circuit Court of Appeals stated that under the federal statute, “an 
employee engages in protected activity where (1) the employee in good faith 
believes, and (2) a reasonable employee in the same or similar circumstances 
might believe, that the employer is possibly committing fraud against the 
government.”21 

 
The whistleblower provision of the California False Claims Act (Government 
Code § 12650) is Government Code section 12653(b) which provides: 

  
“No employer shall discharge, demote, suspend, threaten, 
harass, deny promotion to, or in any other manner discriminate 
against, an employee in the terms and conditions of employment 
because of lawful acts done by the employee on behalf of the 
employee or others in disclosing information to a government 
or law enforcement agency or in furthering a false claims 
action, including investigation for, initiation of, testimony for, 
or assistance in, an action filed or to be filed under Section 
12652.”   

 
 Subdivision ( c) of California Government Code section 12653 states in 
pertinent part:  

 
“ An employer who violates subdivision (b) shall be liable for 
all relief necessary to make the employee whole, including 
reinstatement with the same seniority status that the employee 
would have had but for the discrimination, two times the 
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amount of back pay, interest on the back pay, compensation for 
any special damage sustained as a result of the discrimination, 
and, where appropriate, punitive damages. In addition, the 
defendant shall be required to pay litigation costs and 
reasonable attorneys' fees. An employee may bring an action in 
the appropriate superior court of the state for the relief 
provided in this subdivision.”  

 
In Southern Cal. Rapid Transit Dist. v. Superior Court22, the plaintiffs alleged 
that they were terminated in retaliation for their reports of suspected forgery, 
fraud, mismanagement and an official cover-up of such acts in connection 
with the certification of a minority contractor. The employees had been hired 
by the District to investigate fraud, waste and corruption.  The Court held that 
a claim under the whistleblower provision of the California False Claims Act 
is viable where the plaintiff alleges that he or she was terminated for reporting 
illegal activity which could cause harm to the public.   
 
In LeVine v. Weis23, a public school teacher was discharged for threatening to 
contact the State Department of Education if he did not get an acceptable 
answer about his complaint to the superintendent about lack of classroom 
staffing.  There was evidence showing that the teacher was threatening to 
expose more than the superintendents' internal misallocation of funds by 
threatening to inform the Department of Education that the superintendent's 
certified request for state funds was based on average daily attendance (ADA) 
of students who were not under control and immediate supervision of a 
certified teacher.  The appellate court held that the double back pay awarded 
to the teacher was not punitive in nature; it served a legitimate and justified 
compensatory function, serving to more fully compensate the teacher for the 
incalculable risk he took when he threatened to disclose employer's false 
claim.  Further, the provision in the state False Claims Act prohibiting an 
employer from discriminating against an employee because of lawful acts 
done by the employee in furthering a false claims action, does not impose 
liability on anyone other than the employer. 

 
Similarly, California Labor Code section 1102.5(a), another whistleblower 
statute, prohibits an employer from making, adopting or enforcing any rule, 
regulation, or policy preventing an employee from disclosing information to a 
government or law enforcement agency, where the employee has reasonable 
cause to believe that the information discloses a violation of a state or federal 
statute, or violation or noncompliance with a state or federal regulation.   
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 California Labor Code section 1102.5(b) prohibits an employer from 
retaliating  against an employee for engaging in a whistleblower activity.  
Section 1103 states that an employer who violates the whistleblower statute is 
guilty of a misdemeanor punishable by imprisonment or fine.   

 
In Gardenhire v. Housing Authority24, the Court of Appeal held that the 
plaintiff could bring a retaliation action against her employer under Labor 
Code section 1102.5.  The plaintiff had been terminated after reporting to her 
employer, a public agency, rather than another government agency, her 
suspicion that a consulting contractor violated the law. 

 
In Palmer v. Regents of the University of California25, the Court of Appeal 
entered summary judgment as to the plaintiff’s whistleblower action in favor 
of the University of California because the plaintiff failed to exhaust the 
internal grievance procedures.  The plaintiff, a clinical laboratory 
technologist, had been dismissed after reporting to her employer, the 
University of California, the laboratory’s abuses and non-compliance with 
state regulations regarding reviewing of lab results. 

  
A former employee was indirectly protected under the whistleblower statute 
where he reported to his employer, a music production company, that a large 
number of records were being shipped for promotional purposes with no 
notation forbidding the recipient from selling them.  The Court of Appeal held 
that retaliation by an employer when an employee seeks to further the well-
established public policy against crime in the workplace seriously impairs the 
public interest.26 

 
In Phillips v. Gemini Moving Specialists27, the casual employee of a moving 
company was driving a moving van for the company when a service station 
attendant misdirected the employee, resulting in the wrong gasoline being 
pumped into the van, so that the van had to be towed back to the company. 
The employee agreed to pay one-half of the towing charge ($35) but he asked 
that the money not be taken out of his next paycheck. Nevertheless, the 
company deducted $93.75 from the employee's next paycheck, and refused to 
give him any more work. The employee brought an action against his 
employer and its paymaster for wrongful termination in violation of public 
policy, and intentional and negligent infliction of emotional distress.  
The Court of Appeal held that the statutes mandating prompt payment of 
wages (Labor Code §§ 201, 202, 221, et seq.) and prohibiting unauthorized 
deductions from pay (Code of Civil Procedure § 487.06) set forth a clear 
public policy and may form the basis of a wrongful discharge action.   
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An at will employee may not be terminated in retaliation for reporting non-
compliance with state or federal regulations under the whistleblower statute.  
In Green v. Ralee Engineering Co.28, a quality control inspector reported his 
suspicion to his employer, a manufacturer of fuselage and wing components 
for military and civilian aircraft, that parts were being shipped despite having 
failed suspension.  The California Supreme Court held that federal safety 
regulations governing commercial airline safety provided a basis for declaring 
a public policy in the context of the employee’s retaliatory discharge action 
under Labor Code Section 1102.5. 
 

ACCOMMODATION FOR DISABILITY 
Federal and state laws prohibit discrimination against an employee based on a 
known or perceived physical or mental disability.  These laws may require an 
employer to reasonably accommodate a qualified individual with a known 
disability to allow him/her to perform the essential functions of the position.  
Again, if a supervisor or manager is considering whether disciplinary action, 
e.g., termination, may be appropriate based on an employee’s inability to 
perform job duties due to physical or mental disability, be certain to assure 
compliance with federal and state disability laws. 
 
The statutes, regulations and cases have defined disability broadly.  A 
disability includes orthopedic and neuromotor disabilities, as well as visual 
impairment, speech impairment, hearing impairment, cancer, diabetes, 
emotional and mental illness, asthma, alcoholism, and, in some cases, drug 
addiction.  A person is disabled only if the condition limits one or more major 
life activities, e.g., working. Many factors are used to assess whether a person 
has a condition which limits a major life activity.  These include the nature 
and severity of the impairment, duration or expected duration of the 
impairment, and whether the impairment has a permanent or long-term 
impact. 
 
It may also be appropriate to consider reasonable accommodation for an 
employee who is experiencing problems on the job as a result of the use of 
drugs or abuse of alcohol. 
 

INVASION OF PRIVACY 
Off-Duty Conduct 
Federal and state law prohibits unwarranted intrusions into an individual’s 
personal and private life.  Disciplinary action for off-duty conduct may 
implicate privacy rights.  The Ninth Circuit Court of Appeals held: 
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“In the absence of any showing that private, off-duty, personal 
activities of the type protected by the constitutional guarantees 
of privacy and free association have an impact upon an 
applicant’s on-the-job performance, and of specific policies 
with narrow implementing regulations, we hold that reliance on 
private non-job-related considerations … violates the 
[individual’s] protected constitutional interests.”29 

 
The required connection to employment is often referred to as a “nexus.” Off-
duty conduct must have a sufficient nexus to employment to justify 
disciplinary action. 
 
Drug and Alcohol Testing 
Privacy interests are also implicated by drug/alcohol testing.  Probably no 
other area pertaining to employee privacy is more controversial than drug and 
alcohol testing of employees.  While an employee may have a right to be free 
from intrusive and unwarranted investigations into his/her off-duty lifestyle, 
the employer has an obligation to provide a safe and drug free work 
environment.  Consequently, the rights and obligations of both employer and 
employee have virtually been on a legal collision course.  The arena for that 
collision exists at every stage of the employment process. 
 
As a result, substance abuse testing programs implemented by public 
employers have become a fertile area of litigation.  Public employers are 
subject to constitutional restrictions regarding privacy and due process.  
Testing programs, especially if carelessly or unfairly administered, could lead 
to tort actions alleging invasion of privacy. 
 
Despite privacy considerations, courts have routinely held that drug/alcohol 
testing based on reasonable suspicion of on-the-job impairment is 
constitutional.30  It is necessary to gather as much evidence as possible and 
document in writing the specific facts and rational inferences from these facts 
giving rise to the reasonable suspicion that the employee is under the 
influence of drugs or alcohol. 
 
 

REASONABLE SUSPICION CHECKLIST 

 Disheveled appearance 

 Bloodshot eyes 

 Slurred speech 

 Alcohol odor on breath 
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 Unsteadiness in walking 

 Accident involving injury or damage 

 Physical altercation 

 Verbal altercation 

 Behavior which is so unusual that it warrants summoning a supervisor, 
manager or someone else for assistance 

 Possession of substances or paraphernalia in violation of the Agency’s 
drug/alcohol policy 

 Information obtained from a reliable person with personal knowledge 
 
These are not the sole indicators for reasonable suspicion.  Likewise, any one 
indicator above or in combination with other indicators will not always 
necessarily indicate reasonable suspicion.  A supervisor or manager may wish 
to obtain a second opinion regarding reasonable suspicion.  Consultation with 
the Personnel or Human Resources Department and/or legal counsel is 
strongly advised. 
 
Other Issues 
There are other issues which could arise during an investigation of employee 
conduct which implicate privacy rights. One should first refer to agency 
policies and legal constraints before searching the employee or his/her 
property, requesting an employee to submit to a polygraph examination, 
directing an employee to submit to a medical or psychological examination, 
relying upon a criminal or arrest record, recording a conversation, 
electronically monitoring the workplace or engaging in other similarly 
intrusive measures  
 
 

TERMINATION UNDER THREAT OF LITIGATION 
It is not uncommon for employees who are faced with serious discipline to allege 
that they are being subjected to discrimination and intend to bring legal action.  
The argument often goes like this, “I am a member of a protected class.  I am 
being disciplined.  Therefore, I am being disciplined because of my protected 
class.”  Do not fall for the trap.  Employees who have been found to have 
committed misconduct can be disciplined.  However, whatever legitimate motives 
the agency may actually have, those motives must be evidenced by an available 
record.  Be sure that you have documentation that evidences a legitimate business 
reason for the action taken.  As Section II of this workbook discusses, 
documentation is key. Additionally, be sure that all personnel rules, past practices 
or MOU provisions are applied in a consistent, even-handed way. 
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SECTION 4 PARTICULAR DISCIPLINARY PROBLEMS 
 
The most frequent type of disciplinary actions in public agencies involve the 
following types of conduct: 

 absenteeism 

 tardiness 

 incompetency 

 insubordination 

 violation of agency rules 

 falsification of employment applications 

 falsification of time and production records 

 theft 

 misconduct outside working hours 

 criminal conduct 

 assaults on supervisors 

 fighting between employees 

 horseplay 
 
There are many similarities in the causes of these problems as well as crucial 
differences.  The similarities permit a certain pattern of disciplinary action to be 
established.  The differences, however, make it imperative that flexibility be 
linked with supervisory judgment and discretion. 
 
 
ABSENTEEISM 
The most prevalent disciplinary problem is absenteeism. No employer questions 
the entitlement of employees to legitimately use their illness leave time.  If the 
sick leave is used for purposes other than legitimate illness, however, it 
constitutes an abuse of privilege and can be considered employee dishonesty.  
Conversely, an employee may simply have “excessive” absences which may not 
be an abuse but must be addressed. 
 
An agency desiring to reduce absenteeism should consider the following points in 
establishing an attendance improvement program: 

 MOU provisions allowing the employer to require a doctor’s certificate and 
other reasonable means to verify disability. 
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 Maintenance and monitoring of detailed sick leave usage records.  Note any 
patterns, such as a Monday and Friday absence or absence before or after a 
holiday. 

 Continuous dialogue with line management/supervisor on absenteeism 
control, encouragement of attendance, record review and counseling. 

 Establishment of “acceptable levels” of absenteeism for work unit. 

 Realistic targets for reduction. 

 Consultation with union representatives on scope of problem and agency 
efforts at reduction. 

 Counseling and educational procedures designed to assist employees with 
their personal and work-related problems. 

 Increased supervisory training to facilitate better employee motivation. 

 Sick leave incentives and other various types of rewards for good attendance. 
 
An agency considering discipline should consider the following questions prior to 
taking such discipline: 

 Is the employee’s absenteeism well beyond the average for other employees? 

 Was there a pattern of absences (e.g., absences before and after scheduled 
days off)? 

 Was there a thorough investigation and documentation? 

 Is there any reason to conclude that the absence was due to a continuing 
medical condition? 

 Were there prior efforts to counsel and assist the employee in improving 
his/her attendance? 

 Is there a likelihood of improvement in the future? 

 Was the attendance policy clear and communicated to employee? 

 In the case of excessive absences, what is the impact of the absences? 
 
 
TARDINESS 
Tardiness is a problem frequently associated with absenteeism.  While perhaps 
not as blatant an abuse, it is disruptive and expensive for any organization.  In 
addition, it can be more difficult to remedy than absenteeism. For example, 
arriving late for work, leaving early, or taking excessively long lunch breaks may 
be regarded by employees as customary and within the informal tolerance levels 
of the organization.  This view may even be reinforced by the supervisor who 
disregards the formal time-keeping policy. 
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Dealing with tardiness requires a two-fold approach.  First, the organization must 
communicate to all employees precise details of any new or previously 
disregarded rules.  Implementation of a new policy will probably require meeting 
and conferring with appropriate labor organizations.  Second, supervisors must 
communicate their expectations of employees according to the rules and provide a 
proper example themselves when the rules also apply to them.  Tardiness should 
be dealt with directly and at the earliest possible stage.  As soon as a supervisor 
takes note of the problem, he/she should informally talk to the employee to try to 
correct the problem before it becomes chronic.  Standards for dealing with 
offenders must be applied consistently and equitably. 
 
Arbitrarily singling out one employee for disciplinary action when the offense is 
widespread is inadvisable.  However, supervisors should not refrain altogether 
from taking corrective action on an individual basis.  Maintaining accurate 
records of punctuality enables supervisors to determine which employees are 
“repeat offenders.”  For these “repeat offenders,” each violation should be called 
to their attention.  The supervisor should try to determine why the employee was 
not punctual and if there was any justification for the tardiness.  In such a case, 
supervisors are essentially performing as counselors.  They should fully acquaint 
the employee with the reasons for the policy, emphasizing the importance of 
employee cooperation. 
 
 
INCOMPETENCY 
It is important to distinguish between carelessness, which borders on misconduct, 
and incompetence or the inability to perform satisfactorily of an otherwise well-
intentioned employee.  Both may form the basis for discipline but call for 
different evidence to prove the offense.   
 
Incompetence is one of the most difficult bases on which to justify discipline, 
particularly termination.  Arbitrators are generally reluctant to terminate the 
employment of an employee found incompetent at performing specific job 
responsibilities.  They will want to be convinced that the employer has given the 
employee every assistance to succeed, has considered every employment option 
and has reasonably concluded that discharge is the only reasonable course of 
action. 
 
An agency considering discipline for incompetency should consider the following 
questions prior to taking discipline: 

 Were standards of performance realistic and made known to employee? 

 Did the employee receive proper instruction as to the nature of his/her duties 
and responsibilities? 
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 Was the employee given a “reasonable opportunity” to demonstrate 
performance? 

 Was the employee advised of his/her shortcomings? 

 Was the employee offered counseling and/or training? 

 Was performance assessed objectively and fairly against standards which 
could be reasonably considered “attainable” by the “average worker”? 

 Was consideration given to the assignment of other duties? 

 Are performance evaluations consistent with the employee’s actual 
performance?  Performance evaluations which do not rate an employee 
consistent with the picture portrayed in a disciplinary action are powerful 
evidence for the employee opposing the discipline. 

 
For some key points to remember regarding performance evaluations, see Section 
II, Steps in Evaluating Performance/Some Key Points to Remember in Writing 
Reviews. 
 
 
INSUBORDINATION 
There are certain essential ingredients that must be present before an employee 
can be disciplined for failure to obey a direction of a supervisor.  Normally, in 
order for insubordination to exist: 

 There must be an order given; 

 The order must be lawful and not cause an unreasonable safety risk; 

 It must be communicated clearly to the employee; 

 It must be clearly communicated by someone with the proper authority; 

 The employee must have understood the order; 

 The employee must actually refuse to comply. 
 
Employee actions towards a supervisor are classed as insubordinate conduct 
where those actions involve a resistance to or a defiance of the supervisory 
authority.  A common type of insubordinate conduct is insolent or obscene 
language when used to challenge a supervisor’s authority. 
 
In determining whether the language used by an employee would be classed as 
insubordinate conduct, a supervisor must consider the normal language used in 
the workplace.  An employee cannot be held to be insubordinate for swearing at a 
supervisor if he/she used words commonly used by other employees and the 
supervisor himself/herself.  The key element that must be considered is whether 
the employee’s words and/or actions challenge the supervisor’s authority. 
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The “work now, grieve later” rule is well established.  However, there are limited 
instances where an employee may be justified in disobeying an order.  Employees 
may refuse to comply with a supervisor’s order when it involves unreasonable 
danger to personal health and safety or the health or safety of others, or when the 
order is illegal and/or calls for engaging in an illegal act. 
 
Once it has been determined that an employee’s refusal to obey a supervisor’s 
order properly constitutes insubordination, the following factors should be 
considered in assessing discipline: 

 To what degree was the refusal to obey a specific order intended as an 
obvious undermining of the supervisory authority (i.e., the employee’s 
attitude)? 

 Was the employee “teased” or provoked into the disobedience? 

 Was the act an instant reaction and did the employee apologize (i.e., was the 
employee remorseful)? 

 Was the act an isolated one or another example of the employee’s persistent 
“defiance of authority” with management? 

 Was the order given in conflict with earlier orders or with generally accepted 
“agency rules”? 

 What is the employee’s seniority and is his/her work record satisfactory? 
 
In the case of proposed discharge, you must prove that termination of 
employment is the only reasonable course of action, especially where the 
insubordination might have resulted more from a personality conflict between the 
supervisor and the subordinate, or where the supervisor’s managerial style could 
be found wanting (e.g., overly autocratic).  You should also consider the severity 
of discipline in terms of management’s past efforts to rehabilitate the employee 
and the “mitigating circumstances” surrounding the insubordination (e.g., workers 
who are under severe emotional strain because of family problems or spontaneous 
as opposed to premeditated insubordination). 
 
 
VIOLATION OF RULES 
Employers have the right to issue a wide variety of work and conduct rules which 
do not conflict with the provisions of the MOUs.  To be enforceable, the rules 
must be reasonable and easily understood.  They must have been made known to 
employees in advance and administered fairly and consistently. 
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FALSIFICATION OF EMPLOYMENT APPLICATIONS 
The desire to gain employment may lead an applicant to willfully omit or 
deliberately falsify facts; some falsified forms may be so misleading as to result in 
employment that would not have occurred had the truth been provided.  These 
crucial omissions or falsifications may not be discovered for years. 
 
An agency considering discipline for falsification should consider the following 
factors: 

 The nature and character of the falsification and the matter or offense 
concealed;  

 The number of matters concealed; 

 The date when the falsified or concealed matter occurred in relation to the 
signing of the employment application; 

 Any warnings contained on the employment application; 

 Whether the revelation of the matter or offense concealed would have resulted 
in the individual’s rejection from employment; 

 The time that has elapsed between the signing of the false application form 
and the date of discovery, and the employee’s performance record during this 
period; 

 Whether the employer acted promptly upon learning of the falsification of the 
employment record; 

 The seniority of the employee; 

 Special considerations, e.g. a sensitive employment position. 
 
 
FALSIFICATION OF TIME AND PRODUCTION RECORDS AND SIMILAR 
DOCUMENTS 
In falsification of time cards, production records, overtime sheets, etc., discipline 
is normally upheld except where falsification might have arisen from provocation, 
strong momentary impulse or other extenuating circumstances.  In such cases, the 
following mitigating circumstances are normally considered: 

 The previous record of the employee; 

 The service of the employee; 

 Whether or not the offense was an isolated incident in the individual’s 
employment history; 

 Provocation; 

 Whether the offense was committed spontaneously or premeditated; 
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 Whether the penalty imposed had created a special economic hardship for the 
employee in the light of his/her particular circumstance; 

 Evidence that the agency rules regarding falsification have not been uniformly 
enforced, thus constituting a form of discrimination. 

 
 
THEFT 
Where theft is proven, substantial discipline is often upheld for even a minor 
theft. While discharge is the usual penalty, the following should be considered in 
possibly mitigating the penalty: 

 What is the value of the property stolen (i.e., is it substantial or nominal)? 

 Was the employee under the impression that he/she was merely borrowing the 
stolen article? 

 Had the employer consistently applied its “rules” regarding such thefts? 

 Was the employee’s act of theft impulsive or premeditated? 

 Was the particular incident an isolated incident or part of a “continuing 
scheme” of theft? 

 What kind of service record does the employee have?  

 How many years of seniority does the employee have? 

 Does the employee serve in a position of trust? 

 Are there extenuating circumstances which would normally call for 
compassion? 

 
 
EMPLOYEE’S CONDUCT OUTSIDE WORKING HOURS 
The general rule is that an employee’s life is his/her own and what employees do 
away from work is their own business.  The possibility of an employee’s off-duty 
conduct warranting discipline by an employer depends on a variety of factors, 
including the type of conduct, the on-the-job duties of the employee, the nature of 
the employer’s operations, and the effect of the conduct on the employee-
employer or employee-supervisor relationships at the workplace. 
 
Labor Code Section 96 provides for the assignment of claims to the Labor 
Commissioner.  Subdivision k of section 96 states that the Labor Commissioner 
shall take the assignment of “claims for loss of wages as the result of demotion, 
suspension, or discharge from employment for lawful conduct occurring during 
nonworking hours away from the employer’s premises.”  In 2000, the California 
Attorney General issued an opinion that Section 96 does not abrogate existing law 
that permits law enforcement agencies to discipline peace officers for lawful off-
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duty conduct occurring away from the workplace which conflicts with their duties 
as peace officers. 

 
An agency contemplating disciplinary action for off-the-job activities should ask 
the following questions: 

 Is there a demonstrable adverse impact on the employee’s job? 

 Was the employee’s off-duty conduct sufficiently injurious to the employer’s 
interests? 

 Did the employee act off-duty in a manner incompatible with the due and 
faithful discharge of his/her job duties? 

 Did the employee do anything prejudicial or likely to be prejudicial to the 
employer’s reputation? 

 
To support discipline the agency must establish a job “nexus” through such 
factors as: 

 The employee’s off-duty conduct harms the agency’s reputation; 

 The employee’s off-duty behavior renders the employee unable to perform 
his/her duties satisfactorily; 

 The employee’s off-duty behavior leads to refusal, reluctance or inability of 
other employees to work with him/her; 

 The employee has been guilty of egregious off-duty conduct that significantly 
impairs the general reputation of the agency and its employees, or impedes the 
agency from properly carrying out its function of efficiently managing and 
directing its work force. 

 
 
CRIMINAL CONDUCT 
It is generally accepted that an employee who is convicted of a criminal offense 
committed during the course of his/her employment, which jeopardizes the 
employer’s property, security, public reputation or the interests of other 
employees may be discharged.  Similarly, an employee who is convicted of a 
criminal offense during his/her off-duty hours, which significantly prejudices any 
one of those interests, may be terminated by his/her employer.  Conversely, an 
employee who is convicted of a criminal offense which is not sufficiently related 
to the employment relationship and which does not affect his/her employer’s 
legitimate interests, cannot be disciplined for that misconduct alone.  Which of 
these dispositions will ultimately prevail will depend upon the nature of the 
offense, the agency’s mission, and the employment duties.  An agency 
considering discipline for criminal conduct should consider the following factors: 

 Whether the criminal conduct involves a felony; 
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 Whether the continued presence of the employee presents a reasonably serious 
risk to agency operations or liability, or public safety and security; 

 Whether the conduct is particularly adverse to the agency’s mission; 

 Whether the conduct has a significantly harmful effect on other employees; 

 Whether the risk of continued employment is mitigated through such 
techniques as closer supervision or transfer to another position or job site. 

 
 
ASSAULTS ON SUPERVISORS 
It is a general rule that assaulting a supervisor allows the bypass of progressive 
discipline.  An employee’s fight with his/her supervisor destroys the supervisor-
subordinate relationship, and therefore discharge may be supported for a first 
offense.  Some compassion has been shown, however, where the personalities of 
the individuals were obviously in direct conflict, where the outburst could be due 
to extenuating personal circumstances (e.g., marital or financial problems), where 
the employee has an unblemished record, or where the act was obviously a 
temporary outburst for which the employee is in deep remorse. 
 
 
FIGHTING BETWEEN EMPLOYEES 
Altercations between two employees at the work site normally warrant some type 
of discipline.  Discharge may be supported in cases where the employer’s 
property has been damaged, where serious injury has resulted, where a dangerous 
weapon was used, where the fight was vicious or one-sided, or where the 
altercation can be readily seen as a “culminating incident” in the poor record of a 
particular employee.  Lesser discipline is usually appropriate where the 
altercation was a momentary flare-up, where it did not result in any major injury, 
where the altercation was due to extenuating circumstances, and where there was 
remorse after the altercation.  Where an employee establishes that he/she acted 
purely in self-defense, discipline of that employee would not be appropriate. 
 
An agency considering discipline for fighting should consider the following 
factors: 

 The presence or absence of provocation; 

 Whether the assault was a momentary flare-up or a premeditated attack; 

 The disciplinary records of the employees; 

 The presence or absence of an apology. 
 
 
“HORSEPLAY” AT THE WORK SITE 
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Generally speaking, discharge is seldom imposed for employees being involved in 
horseplay at the work site.  In most cases, less severe discipline is upheld, 
especially in relation to minor pranks.  However, more severe discipline may be 
applied where the horseplay is a breach of safety rules, where someone is injured, 
or where the perpetrator has been unduly harassing another employee. 
 
 
DISCIPLINING THE UNION STEWARD 
A delicate type of discharge or discipline case is one involving a union official. 
 
The dual role of a local union officer, as an employee and also as an official of a 
labor organization, gives an added dimension.  In the role of employee, he/she has 
the rights and privileges of other rank and file employees, and he/she is governed 
by the rules and regulations which apply to workers generally. The requirements 
of attendance, punctuality, quality, output, and the like are the same for the union 
official employee as they would be for any other employee.  But while operating 
in his/her capacity of union representative, the employee enjoys a certain latitude 
and freedom in his/her day-to-day application, administration and implementation 
of the union contract.  As a union representative, he/she becomes co-equal with 
the agency’s supervisors to the extent that he/she represents and advocates the 
interests of the represented employees as authorized by the Memorandum of 
Understanding. 
 
Therefore, when considering any discipline case involving a union steward, the 
manager or supervisor has two basic decisions to make.  The supervisor must 
determine whether the employee was acting primarily in his/her role as an 
employee, as a union steward or as both.  Then, the supervisor must consider the 
relevance of the employee’s actual role at the time of the offense to the offense 
itself. 
 
The following principles regarding dual roles are recognized by arbitrators: 

 A union steward is subject to the same standard of behavior as the other 
employees in the organization when acting solely as an employee. 

 When functioning solely as a steward, the employee has leeway from all 
operational rules so long as: 

• His/her action is substantially concerned with union business, e.g. 
investigating and processing grievances; 

• His/her action does not violate the limits of proper conduct as judged by 
the application of a rule or reason; mere militancy and zealousness are 
within the reasonable limits of proper conduct. 
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 The union steward has the positive duty to see that employees obey the 
contract.  Failure to uphold the contract constitutes failure to fulfill a 
steward’s duty and may constitute just cause for discipline.  Therefore, any 
active or negative leadership by a union representative which is directly 
responsible for a violation of a contract or agency rules is, in itself, a violation 
and just cause for discipline. 

 
Generally speaking, arbitrators concur in their views regarding the bounds of 
union authority and the degree of behavioral freedom of the union representative. 
 They impose the same criterion of just cause where disciplinary action is taken 
against the union steward for alleged misconduct.  When anti-union 
discrimination is alleged, the union has the burden of proving this allegation. In 
judging such cases, arbitrators consider the following: 

 What is alleged?  What is generally the atmosphere between the agency and 
the union as an institution?  What is the management representative’s 
relationship with the particular union representative being disciplined? 

 Is there any evidence of discrimination or union animus?  Is the disciplined 
steward a troublesome, aggressive, militant individual, perhaps one who has 
filed many grievances, or abused paid union time provisions of the 
agreement? 

 If there is any evidence of union animus, the burden of disproving it will fall 
on the employer. 

 Did the union steward commit the offense of which he/she is accused?  Can the 
agency meet fully its burden of proof? 

 What has been the agency’s disciplinary treatment of other employees who 
were not union representatives for similar types of offenses and 
circumstances? 

 Was the union representative’s conduct provoked? Did the management’s 
representative engage in similar conduct, e.g. threats, name-calling, profanity, 
intimidation, etc.? 

 Did the incident, if provocative and inflammatory, occur in the presence of 
other employees or did it happen in the privacy of a meeting between the 
principals only?  Are the remarks and the behavior well beyond the customary 
shop vernacular and customary mode of conduct? 

 Is the union representative being disciplined recently elected or appointed, with 
minimal experience and/or understanding of his/her proper role and 
responsibilities?  Or, does the union official employee have considerable 
experience knowledge and understanding of his/her duties, rights, and 
obligations? 

SECTION 5 IMPLEMENTING THE DISCIPLINARY PROCESS 
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LEGAL PARAMETERS 
The courts have established minimum procedural protections (due process) which 
must be afforded a permanent public employee who is subject to significant 
disciplinary action.  These procedural protections apply to any public employee 
who, through the state or local agency laws, has acquired a right to be disciplined 
or terminated only for “good” or “just” cause.  While the public employer 
normally grants these “property interest” rights in clear and formal provisions, 
such as personnel rules or employment agreements, courts have sometimes held 
that these rights can be “implied” by statements contained in administrative 
forms, department manuals, employee handbooks, orientation materials and even 
verbal representations.  Also in the case of police officers, the California 
Government Code establishes specific statutory requirements for investigations 
and discipline.31 
 
 
SIGNIFICANT PUNITIVE ACTION 
Discharges, suspensions, demotions and disciplinary reductions in pay are 
considered significant punitive action.  Warnings, reprimands, improvement 
needed performance evaluations, denial of merit increases, counseling sessions, 
and releases during probation or for failure to meet minimum job requirements 
(i.e., attain or retain licenses), are not significant punitive actions.  In the absence 
of agency rules to the contrary, there are no due process requirements when 
imposing discipline which is not considered to be significant punitive action. 
(Note: Peace officers are entitled to an “administrative appeal” even for written 
reprimands pursuant to Government Code § 3304.) 
 
 
PRE-DISCIPLINE PROCEDURAL REQUIREMENTS 
Employees having “for cause” rights are entitled to the following minimal due 
process procedure before significant disciplinary action is implemented (i.e. the 
“Skelly Pre-Action Procedure”). 32  Provided this “Skelly Procedure” is made 
available to the employee before the action is put into effect, the agency need not 
provide the employee with the formal evidentiary appeals hearing until some time 
after the action has been implemented.  Punitive actions consisting of five day 
suspensions or less, however, are not subject to this pre-discipline process.  A 
permanent classified school employee is entitled to a Skelly notice and hearing 
regarding involuntary illness leave without pay.33 
 
The “Skelly Pre-Action Procedure” requires that: 
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 the employee receive a preliminary written notice of the proposed action 
stating the date it is intended to become effective and the specific grounds and 
particular facts upon which the proposed action is based; 

 along with this notice, the employee be provided with any known materials, 
reports, or documents upon which the action is based; 

 the employee be accorded the right to respond informally either verbally, in 
writing, or both to the proposed charges.  

 
A sample Notice of Intent to Terminate (Suspend or Demote) is attached to this 
Workbook as Appendix E. 
 
In preparing to implement the above pre-disciplinary procedures, the following 
suggestions may be helpful to keep in mind: 
 

WRITTEN NOTICE REQUIRED 
An employee must receive written notice of the action before it is 
implemented. The notice must: 

• State the date the proposed action will be effective and the specific 
grounds and particular facts upon which the action is taken. 

• Include copies of the materials alleged to support the action. 

• Inform the employee of his right to respond to the proposed action.  

 

EMPLOYEES MUST BE ALLOWED A REASONABLE TIME TO RESPOND 

• There is no fixed rule mandated by law stating how much time an 
employee must be given to exercise his/her right to respond. 

• Time to respond is fixed by management and must be “reasonable” under 
all circumstances. Under normal circumstances, the employee should be 
given at least five work days to respond. 

• “Reasonableness” is determined by the complexity of the issues involved, 
the volume of written materials relied upon and good judgment. 

• Employee requests for extensions of time to respond should be granted if 
the request is justifiable. 

• Failure to respond within the time specified may result in the employee’s 
waiver of his/her procedural rights. 

• Circumstances surrounding the waiver should be thoroughly documented. 
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EMPLOYEE’S OPPORTUNITY TO VERBALLY RESPOND (NEED NOT BE A 

FORMAL HEARING) 

• Rather, it is a meeting to give the employee a meaningful opportunity to 
tell his/her “side of the story.” 

• Its purpose, according to the courts, is to minimize the risk of the 
employer making an error in the action it takes. 

• These “Skelly” pre-action due process procedures presume that the 
employee will be accorded the opportunity for an evidentiary appeal 
hearing after the action is implemented. 

 

EMPLOYER’S OPPORTUNITY TO RE-EVALUATE DISCIPLINARY BASES 
The Skelly process is often used by management as a means for the employee 
to provide whatever clarification or defenses he or she deems appropriate.  In 
fact, Skelly can serve as a valuable management tool. It can help management: 

• Determine the strength of the charges; 

• Ascertain the true defenses available to the employee; and  

• Avoid surprise in the event of appeal. 
 
To serve these purposes, management must conduct the same type of 
planning, analysis of relevant questions and follow-through as discussed 
above in the section for conducting the investigative interview. 
 

CONDUCTING A “SKELLY” CONFERENCE 
The employee’s role: 
At a Skelly conference, the employee is provided the opportunity to present 
facts relevant to the proposed discipline.  The employee may want to explain 
what happened, why it happened or what mitigating circumstances he/she 
believes exist.  This is the employee’s opportunity to respond to the proposed 
discipline and offer any information to convince the manager that the 
discipline is inappropriate. 
 
The Manager’s Role: 
The manager handling the Skelly conference is mainly there to listen (and take 
notes.)  The employee may provide information that the manager was unaware 
of or had not considered.  This is the manager’s opportunity to listen to the 
employee’s side of the story and consider the information presented.  The 
manager should not allow himself/herself to be cross-examined by the 
employee or the employee’s representative.  The manager need not justify 
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his/her actions at the Skelly conference.  If the employee does not want to tell 
his/her side of the story, but instead wants to use the time to interrogate the 
manager, the conference should be ended. 
 
Example of a Skelly conference: 
“[Employee name] this is your opportunity to provide me with any 
information that you feel I should know that has a bearing on whether the 
proposed discipline should be imposed.” 
 
Employee provides information. 
“Thank you.  The information you have provided will be considered in 
determining whether discipline will be imposed.” 
 
Note: Additional charges should not be added after the Skelly conference, or a 
new Skelly conference will be required. 
 
However, if newly discovered evidence is gathered supporting the same 
charges or new charges, then a new notice of intent must be issued providing 
the employee with the right to another Skelly conference. 
 

POINTERS 

• The Skelly may be tape recorded, provided that the procedure referenced 
above regarding the investigative interview is followed; 

• Questions should be asked to ascertain: 
♦ Whether the employee denies the commission of any of the alleged 

conduct; 
♦ The full range of defenses that the employee may be claiming, 

including the existence of past practices adverse to management, 
claims of disparate treatment, and (particularly if the employee is 
represented by counsel in the Skelly proceeding) any legal 
impediments to the imposition of discipline; 

♦ The existence of witnesses who would corroborate the employee’s 
position; and  

♦ The appropriateness of the penalty. 
 

MANAGER REVIEWING EMPLOYEE RESPONSE SHOULD BE APPROPRIATE 

TO LEVEL OF EMPLOYEE RESPONDING 

• No fixed rule is mandated by law. 
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• The Manager may be one or two levels above the employee’s immediate 
supervisor or may be the supervisor imposing the discipline. 

• The Manager should have enough authority to make effective 
recommendations concerning the proposed action. 

• The Manager should be “reasonably impartial,” and “not involved” in the 
underlying action.34 

• The Manager should not be more than one or two organizational levels 
removed from the appointing authority. 

 

THE LIBERTY INTEREST (“LUBEY”) REQUIREMENTS 
If an employee has no “property interest” in his/her employment, either 
because the employee is “at will” or probationary, the employee may still 
have “liberty interest.” Courts have consistently held that where a dismissal 
involves charges that stigmatize the employee’s reputation, the substantive 
constitutional right to liberty may be implicated so as to provide the employee 
with due process rights, even though the employee has no property right in 
his/her job.35 
 
A liberty hearing does not provide for the review of whether the employee 
may be removed from a non-tenured position.  “It affords [the employee] only 
an opportunity to clear his/her name.”36  The sole remedy for an employee 
who has had his/her liberty interest violated is an opportunity to clear his/her 
name before the public entity. An award of back pay from the date of the 
violation to the hearing date is not required, unless the public entity has itself 
provided for such a remedy.37 
 
Termination cases must be distinguished between those involving charges of 
incompetence or inadequate performance, and those relating to immoral or 
dishonest conduct, in that only the latter trigger liberty interest protection.38 
 
For example, a superintendent who was not provided a name clearing hearing 
prior to discharge was not deprived of his liberty interest where the only 
article containing malfeasance indicated that no specific charges had been 
leveled against him, despite the fact that various trustees stated that the 
superintendent made a $1.1 million error in transferring funds.  Further, the 
superintendent’s liberty interest was not infringed upon by the reference of 
gross incompetence.39 
 
No liberty interest is implicated where only the dismissed employee is 
informed of the reasons for termination even if it stigmatizes the employee.  
In Fagan v. Bingham, the Court held that the employer did not deprive an 
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employee, who was not provided a name clearing hearing, of his liberty 
interest where the employer gave the letter of termination to the employee 
only.  The letter stated that the employee was being terminated because of his 
failure to provide adequate leadership and vision essential to the job of Chief 
Deputy over the past year.40 
 
Constitutionally protected liberty interests are not impaired when a former 
employer first discloses the reasons for an employee’s termination to a 
prospective employer one year after the discharge was effectuated without a 
pre-dismissal hearing.41 
 
Charges of incompetence, willful refusal to follow directives, arrogance 
towards the public, and failure to communicate with the Board do not 
stigmatize reputation so as to implicate a liberty interest.42  Charges of 
incompetence, inability to relate to others and lack of tact on the part of a 
school principal do not implicate a liberty interest either.  Statements made 
directly to a teacher and newspaper editorials containing comments that 
people within the school disagreed with the teacher’s methods of teaching 
also do not implicate a liberty interest.43 
 
A statement that greater attention needed to be given to security issues in the 
context of a televised report regarding the termination of a superintendent 
implied incompetence of the superintendent.  The statement was insufficient 
to implicate the due process clause and to establish a constitutional 
deprivation of liberty44 
 
An employee who admits the charges for which he was discharged cannot 
claim that the resulting stigmatization violated his liberty interest.45 
 
A temporary deputy sheriff’s liberty interests were implicated where his 
discharge was based on charges of misconduct, as well as incompetence.  
However, the employee was afforded an adequate opportunity to clear his 
name without a full evidentiary hearing, where he was notified of the charges, 
allowed to explain his conduct to the officers making the termination decision, 
file a written response and to appeal to a higher-ranking officer before his 
termination was effective.46 
 
Under California Labor Code § 1053, an employer is privileged, upon a 
special request, to furnish a truthful statement concerning the reason for 
discharging an employee or why the employee voluntarily left the service of 
the employer. 
 
Deputy Sheriffs were not entitled to liberty hearing where a citizens’ law 
enforcement review board made findings of misconduct by the deputies 
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involved in two shooting deaths and detention of a third individual.  The 
deputies did not receive any employment action because the Sheriff 
Department conducted its own investigation and found no misconduct.47 
 

PROBATIONARY EMPLOYEES 
Most agency personnel rules and regulations provide that probationary 
employees may be dismissed without cause for failing to satisfactorily 
complete his/her probationary period.  The pre-discipline procedural due 
process requirements, therefore, do not need to be provided to probationary 
employees prior to dismissal.  While this is generally true for law enforcement 
officers as well, be aware that there are nuances to this issue that arise under 
the Public Safety Officers’ Procedural Bill of Rights Act.  A sample Notice of 
Rejection of Probationary Appointment is attached to this workbook as 
Appendix K. 
 

REMEDIES FOR FAILURE TO PROVIDE PRE-DISCIPLINE DUE PROCESS 
Reinstatement has been recognized as an appropriate remedy when an 
employee has been discharged in violation of his constitutional property 
interest rights.48 
 
If an infirmity exists in an agency’s pre-removal safeguards for property 
interest employees, the measure of damages is the back pay accrued between 
the date of discharge and the final decision of the authority.49  An improperly 
discharged or suspended employee, however, must mitigate his/her 
damages.50 
 
Attorneys’ fees are available in wrongful termination lawsuits brought under 
the federal civil rights statutes.  Additionally, attorneys’ fees may be awarded 
under the “private attorney general” statute to an improperly discharged 
employee when the violation is of general import applicable to agencies and 
employees.51 
 
Though at-will employees may be entitled to procedural due process either 
because their liberty interest has been implicated or based on local rules, 
generally they are not entitled to back pay.52 
 
 

REDUCTION OF DISCIPLINE 

The manager who conducts the “Skelly” predisciplinary hearing may decide, 
based upon the facts presented or review of other disciplinary matters, that the 
discipline initially proposed should be reduced or that no discipline should be 
imposed.  It is important to remember that unless you have an agreement from the 
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employee to accept the lesser discipline without appeal, the employee may still 
challenge the reduced discipline.  If you wish to reduce the discipline in exchange 
for an agreement to accept and not appeal the reduced discipline, this must be 
memorialized in a written agreement. 
 
If termination has been proposed and there is a desire to provide for a resolution 
short of termination with assurances that any future violations of a similar nature 
will result in automatic termination, a “last chance agreement” can be used.  
 
 
LAST CHANCE AGREEMENT 
There are various court rulings to the effect that an employee cannot contract 
away his/her right to arbitrate grievances in a last chance agreement.  However, 
other rulings have recognized that last chance agreements may bar appeal if the 
agreement language “clearly and unambiguously described the issue or issues 
excluded from arbitration.”53  These agreements are particularly effective in drug 
and alcohol abuse situations. Before entering into a last chance agreement, the 
Personnel or Human Resources Department and/or legal counsel should be 
consulted.  A sample last chance agreement is attached to this Workbook as 
Appendix G. 
 
The Court of Appeal in Robison v. City of Manteca upheld the termination of an 
employee for refusing to participate in a substance abuse program pursuant to a 
last chance agreement.  The plaintiff claimed “surprise” that the agreement 
contained a waiver of his right to appeal his termination to the personnel board.  
The Court of Appeal found it immaterial that there was no evidence that the 
plaintiff had made a knowing and intelligent waiver of any due process rights 
with respect to the last chance agreement.54 
 
 
ISSUANCE OF FINAL NOTICE OF DISCIPLINE 
It is necessary for the employer to give the employee a final notice of disciplinary 
action. This notice mirrors in most respects the notice of proposed discipline.  It 
should contain the statement of charges, facts upon which the final decision to 
discipline is based, and materials relied upon on making the decision.  The 
employee should also be informed of his or her appeal rights.  Employee 
responses offered during the “Skelly” pre-disciplinary hearing may also be noted 
and rebutted.  A sample final Notice of Termination (Suspension or Demotion) is 
attached to this Workbook as Appendix F. 
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POST-DISCIPLINARY APPEAL HEARING 

Due process requires that an employee receive a post-disciplinary evidentiary 
appeal hearing before a nonbiased hearing officer or body.  The hearing officer 
can be an arbitrator, administrative law judge, personnel commission or other 
third party neutral, depending upon an agency’s rules.  The hearing officer, must 
not be personally involved in the discipline process, nor unilaterally selected and 
paid for solely by the agency, with the possibility of being hired again as a 
hearing officer by the agency.55  At the hearing, the employer bears the burden of 
proof.  
 

SUPERVISOR’S ROLE 
The supervisor’s input and cooperation are essential during preparation of the 
discipline case on appeal.  The supervisor can help identify potential 
witnesses and gather supporting written documentation.  Further, the 
supervisor is in the best position to explain to the hearing officer what effect 
the employee’s failure of conduct or performance had on the operations of the 
Department or agency as a whole. 
 

SPECIAL RULES FOR PUBLIC SAFETY OFFICERS 
Government Code Section 3300 mandates that law enforcement officers 
subjected to “punitive action” receive an administrative appeal.  Case law 
interpreting this term indicates that the post-disciplinary appeal must provide 
for an evidentiary hearing before a neutral hearing officer.56 
 
 

SUPERVISOR’S CHECKLIST FOR HEARING PREPARATION  

 Gather and review relevant agency policies, MOUs, department rules and 
regulations. 

 Review the disciplinary notices and supporting documentation. 

 Assist in identifying witnesses and determining availability of witnesses. 

 Prepare a time-line of events, including employment dates, relevant 
evaluation dates and dates of misconduct. 

 Keep notes of all meetings regarding the discipline, particularly the Skelly 
pre-disciplinary hearing. 

 Attend the hearing as an agency representative, if requested. 

 Keep copies of newspaper and/or other media sources relating to charges 
in disciplinary matter, if available. 

 Maintain confidentiality of the disciplinary process. 
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Included in Appendix H is a checklist for testifying as a witness.  The 
checklist supplies some of the general principles relating to giving testimony 
before a hearing officer or body.  Appendix I illustrates the Appeals Hearing 
Procedure. 
 

CRITERIA FOR SUCCESS AT THE HEARING 
Records of third party neutrals’ decisions, including arbitrators, underscore 
certain criteria as persuasive.  The following questions are those which 
hearing officers will consider in determining the reasonableness of a 
disciplinary action by management. A “no” answer often leads to a reversal of 
the disciplinary decision. 

• Was the rule applied uniformly to all persons covered?  Were the rules 
enforced more vigorously with women than men, or easily replaceable 
unskilled workers as compared to skilled maintenance workers? 

• Should extenuating circumstances be disregarded?  Even when the union 
agrees the worker violated the rules, should his age, past record, years of 
service, family problems or other factors be considered in deciding on a 
lesser penalty? 

• Were workers notified of the establishment of the rule or any change?  
Did the employer make certain that covered workers knew there was such 
a rule, and did it notify all persons covered as to the penalty which might 
be incurred if the rule was violated? 

• Was the rule clear and understandable?  The employer is obligated to 
make the rule crystal clear. For example, if “extended absences” may 
result in discipline, the rule should state precisely how long “extended is”  
in days or hours? 

• Was the rule enforced in the past?  If the rule has been in effect for a long 
time but not enforced, the workers are entitled to formal notification that 
the rule will again be enforced before any disciplinary action is taken. 

• Was the penalty for violation too harsh?  Should an employee be 
discharged for violating a policy or rule which only slightly harms the 
agency?  Consider the harshness of the penalty in terms of the background 
of the employee and the nature of the offense. 

• Did the agency follow due process in disciplining the worker?  

• Did the agency provide sufficient proof of guilt?  Sometimes proof of 
guilt is insufficient to show that the employee did indeed break the rules. 

• Can the rule be strictly followed?  Sometimes the agency rule is so 
complex or impossible to follow that some degree of disobedience is  
likely. 
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• Does the rule comply with laws, other rules, or the MOU?  This would 
include state laws which provide that an employer must provide a safe 
place of employment where a worker is disciplined for refusing to obey an 
order where his life or limb is endangered. 

• Does the rule serve a useful employer purpose?  If the rule is frivolous in 
that the violation does not harm the employer or the workers, the union 
may argue that the rule is unnecessary. 

 
 
 

SECTION 6 JUDICIAL APPEAL OF DISCIPLINARY DECISION 
 
CALIFORNIA CODE OF CIVIL PROCEDURE § 1094.5 
California Code of Civil Procedure section1094.5 provides for judicial review of 
a decision following a disciplinary appeal hearing.  Generally, these cases are 
filed by the affected employee when he/she is not satisfied with the result on 
appeal. 
 
An appointing authority who is not satisfied by a result on appeal, i.e., a 
Personnel or Civil Service Commission decision, may also seek review under 
Section 1094.5.  The standard of review when an action is brought by the 
appointing authority is difficult to overcome.  Therefore appointing authorities 
rarely resort to judicial review. 
 
In Hankla v. Long Beach Civil Service Commission,57 the appointing authority 
was successful in convincing an appellate court that the Civil Service 
Commission should be ordered to uphold the termination of a police officer.  The 
Commission had reduced the level of discipline to a suspension.  
 
Section 1094.6 provides that in making a final decision, the local agency shall 
notify the employee that the time within which judicial review must be sought is 
governed by Section 1094.6.  Pursuant to Section 1094.6, a legal action must be 
filed within ninety (90) days following the date on which the decision became 
final. 
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FAILURE TO EXHAUST INTERNAL ADMINISTRATIVE REMEDIES 
A public employee who has administrative appeal rights has to exhaust those 
appeal rights before he or she can proceed with a tort claim for wrongful 
termination.  The Supreme Court held that the requirement of exhaustion of 
judicial remedies applies to Fair Employment and Housing Act claims when an 
administrative process provides internal remedies and the plaintiff fails to obtain 
the requisite judicial review of an adverse administrative finding.58  Once an 
employee exhausts his/her administrative remedies, any subsequent lawsuit for 
wrongful termination may be barred by the doctrines of res judicata or collateral 
estoppel, which prohibit matters previously decided from being relitigated.59  
Therefore, judicial review is generally foreclosed when all internal administrative 
appeal remedies have not been exhausted.60 
 
 
ELIMINATING POSITION AS AN ALTERNATIVE DISCIPLINE 
A city cannot avoid a court’s mandate to reinstate an employee by eliminating the 
position in question from the budget.61 
 
 
 

SECTION 7 JUDICIAL DECISIONS CONCERNING EMPLOYEE DISCIPLINE 
 

 
EXAMPLES OF PENALTIES UPHELD BY COURTS 

EMPLOYEE SPEECH 
Public employees have constitutionally protected free speech rights regarding 
statements which address matters of public concern.  A public employee’s 
speech concerning matters only of personal interest, such as its employer’s 
transfer policy, is unprotected as it does not cover a matter of public concern.  
A secondary school teacher’s concerns that the district retaliated against her 
for negative written and verbal responses to supervisor's evaluations of her 
were private concerns and not protected by First Amendment.62 
 
A teacher’s statements expressing her sexual preference did not involve a 
matter of public concern and thus, were not protected by the First 
Amendment.63  This case might be decided differently in California where 
California prohibits discrimination on the basis of sexual orientation.64 
 
An employee cannot claim First Amendment free speech protection 
concerning “insubordinate” and “insolent” correspondence addressed to the 
employee’s supervisor.  Correspondence of this type, which contain 
personality and character assaults, “seriously undermine the effectiveness of 
the working relationship between” the employee and his/her supervisor 
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without serving any public interest and is unprotected speech under the First 
Amendment.65 
 
In Skaarup v. City of North Las Vegas, the Court of Appeals held that a 
former city fire marshall’s First Amendment free speech rights were not 
violated when he was suspended without pay for privately making derogatory 
statements about firefighters union and about deputy city manager.  The City 
had an interest in not disrupting relations with the Union, in protecting the 
good name of its deputy city manager, and in not having its own reputation 
besmirched by comments attributed to its fire chief.66 
 
A discharged deputy commissioner had no clearly protected First Amendment 
right to denounce Insurance Commissioner’s community outreach plan.67 
 
Police officer’s statements to the press against the police chief were not 
protected by the First Amendment as statements were made recklessly and 
irresponsibly.68 
 
In Lytle v. Wondrash, the Court of Appeals held that an elementary school 
teacher had no clearly established First Amendment right to be free from 
retaliation for her prior lawsuit because it was unclear whether her interests 
outweighed those of her employer.69 
 
Dismissal of police officer for calling a superior a “hatchet man looking for 
someone to shaft,” and for not following chain of command upheld.70 
 
A fire captain, who was denied promotion to battalion chief because of his 
public criticism of the City’s fire chief, was not deprived of the position in 
retaliation for exercising his rights under the First Amendment.  The City’s 
refusal to promote the captain to battalion chief was justified by the legitimate 
concern that the captain, if promoted, would be unable to work with the fire 
chief and that the efficient management of the fire department would suffer as 
a result.71 
 
The court upheld the suspension of firefighter, who while off duty, directed a 
racial epithet at on-duty police officer during a traffic stop.  The racial epithet 
was not protected speech under First Amendment.72 
 
A tenured professor's comments in the classroom as part of curriculum of 
English class on pornography and other sexually oriented topics were on 
matters of public concern.  However, the Court upheld the discipline imposed 
upon the professor because the college's interest in effectively educating its 
students and in preventing creation of hostile, sexually discriminatory 
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environment which would disrupt educational process outweighed the 
professor's First Amendment interests.73 
 
The court upheld the termination of a court clerk even though her speech 
criticizing state judge’s handling of internal personnel matters and referring to 
unfair discrimination against nonresidents of Alaska and to unfair treatment of 
job applicants in general touched on a limited matter of public concern.  The 
form and context of clerk’s speech endangered functioning of the workplace, 
such that his discharge was justified.74 
 
In Pool v. Vanrheen, the court upheld the demotion of a sheriff’s department 
employee who had written an article that related to matters of public concern, 
but the sheriff’s legitimate interest in running the sheriff’s office outweighed 
employee’s free speech rights.75 
 
Suspension and reassignment of a federal employee who stored sexually 
explicit pictures in a government computer was upheld.76 
 
A police officer’s free speech rights were not violated when he was 
terminated for anonymously disseminating anti-black and anti-semitic 
materials.77 
 

DRUGS 
The Court of Appeal has upheld the dismissal of an employee who admitting 
using PCP.78 
 
Correctional officer was properly dismissed for possessing marijuana and 
hashish.79 
 
Fire engineer’s arrest and conviction for possession of marijuana affected his 
potential fitness to perform his duties and were grounds for discharge.80 
 
Police officer was properly dismissed for prior marijuana use and expressed 
intent to continue use.81 
 
California Youth Authority employee was properly dismissed for being 
convicted twice for driving under the influence of alcohol and phencyclidine 
(PCP).82 
 
Deputy sheriff, with nine years’ experience and no prior record of discipline, 
was lawfully terminated for altering a prescription for Valium and presenting 
it to a pharmacist to fill while on duty and in uniform.  The position of deputy 
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sheriff involves the public trust, so that the department must totally rely on the 
accuracy and honesty of its employees.83 

SEXUAL MISCONDUCT 
The court upheld the dismissal of a deputy sheriff for carrying on intimate 
relationship and cohabitating with married woman.  The Court of Appeals 
held that the deputy’s adulterous affair was not constitutionally protected.84 
 
In Reuter v. Skipper, the federal District Court held that the county sheriff’s 
work rule prohibiting employees from associating with ex-felons was not 
reasonably tailored to serve state interest in maintaining security of sheriff’s 
office.85 
 
The Court of Appeal has held that the State Personnel Board may consider 
postdismissal evidence of rehabilitation of the employee in mitigation of 
discipline imposed where the employee had been terminated for his 
conviction of child molestation.86 
 
Suspension and demotion of a police sergeant, and suspension of his 
patrolwoman girlfriend, for their dating and occasionally spending the night 
together upheld as violative of Department rules prohibiting conduct that 
could result in unfavorable criticism of the Department and conduct 
prejudicial to good order.87  California employers beware: Such holding 
would likely not be followed by California courts. 
 
The Court of Appeals held that supervisory employee of Postal Service was 
properly removed from his position based on charges of sexual harassment 
and soliciting deviation from official reporting time.  Substantial evidence 
supported finding that the supervisory employee sexually harassed 
subordinate female employees by asking subordinates out for drinks in spite 
of their repeated refusals, touching them in offensive ways, and causing 
female probationary employees to fear for their jobs.88 
 
Highway patrol officer was properly dismissed as a result of attending and 
participating in a sexual act at an advertised, commercially sponsored 
transvestite party for which he had paid an attendance fee.89 
 
Community college district employee was properly dismissed for grabbing 
and kissing a student, when there had been other previous complaints of 
inappropriate sexual conduct while on duty.90 
 
The court upheld the dismissal of a police officer which was based in part on 
his off-duty encounter with 17-year-old female college student.  The officer’s 
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discharge which was in part based on encounter did not violate substantive 
due process.91 
The courts have upheld the dismissal of a youth counselor who engaged in 
public masturbation 92 and the dismissal of a town police chief for lying when 
he denied under oath that he wrote pornographic letter .93 
 

FALSIFICATION OF RECORDS 
The court upheld the termination of a deputy probation officer, where 
probation officer misrepresented his authority to the Department of 
Corrections and to police department, violated confidential parole records and 
then lied about doing so orally and in writing to his superiors with knowledge 
they would rely upon those lies and communicate his false information to 
other governmental agencies.94 
 

REFUSAL TO COOPERATE IN DISCIPLINARY INVESTIGATION 
Dismissal of criminologist for refusing to cooperate in investigation of his 
conduct as it related to his fitness for employment upheld.95 
 
State correctional officer properly dismissed for insubordination for 
repeatedly refusing to undergo medical examination or other form of sobriety 
test after being informed he was suspected of being under the influence of 
alcohol at work.96 
 
Employees, including police officers, may be disciplined for refusing to 
answer criminally self-incriminating questions provided they have been 
advised that although he/she has a right to remain silent and not incriminate 
him/herself (1) his/her silence may be deemed insubordination, leading to 
administrative discipline, and (2) any statement made under the compulsion of 
the threat of discipline may not be used against him/her in any subsequent 
criminal proceeding, i.e. Lybarger warning.97 
 

NEGLECT OF DUTY/INCOMPETENCE 
Dismissal of police officer for inexcusable neglect and incompetence in the 
performance of his duties upheld.98 
 
The Court upheld the termination of a permanent certified teacher who was 
charged with evident unfitness for service, and held that she was not entitled 
to notice under statue requiring written notice at least 45 days prior to filing 
charges of unprofessional conduct.99 
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OTHER MISCONDUCT 
Removal was not excessive penalty for Federal Aviation Administration 
employee’s single absence without leave for purpose of participating in strike 
by air traffic controllers, notwithstanding employee’s assertions of years of 
service, exemplary record, and lack of any history of misconduct, reprimand, 
or discipline, in absence of evidence that employee had raised and identified 
those assertions as significant mitigating factors before agency or Merit 
Systems Protected Board.100 
 
Fifteen year CHP officer was properly dismissed for falsely denying that a 
motorcycle part he had allegedly secured from the state for his CHP bike was 
installed on his personal bike.101 
 
Dismissal of sheriff’s lieutenant for conflicts of interest in practicing law 
upheld.102 
 
The court concluded that the civil service commission acted well within its 
discretion in discharging a deputy sheriff who committed batteries on two 
prisoners, uttered threats and racial slurs against a co-employee and lied about 
the actions to his superiors.103 
 
The court upheld the termination of two city mechanics where one mechanic 
left work two hours and thirty-three minutes early one day but reported on his 
time card that he worked a full day.  The other employee was similarly 
dishonest when he covered for the buddy who left early by punching out for 
him.104 
 
The city did not abuse its discretion in terminating an employee for a reckless 
driving incident that endangered life of another driver.105 
 
An employee was properly terminated where he sold state-owned battery for 
personal profit, and that there was history of missing items from mechanic 
shop under employee’s watch.106  
 
Dismissal of county public social services employee for fraud upheld.  She 
failed to report outside income in her application for welfare benefits.107 
 
Dismissal of police officer for use of excessive force in arresting shoplifting 
suspect upheld.108 
 
Custodian properly dismissed for discourteous treatment of fellow employees, 
frequent unexcused absence, tardiness, and insubordination.109 
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Temporary reduction in pay of state employee proper where employee uttered 
threat to employee of lesser rank.110 
 
Employee’s inability to perform her job due to an on-the-job injury is just 
cause for dismissal.  An employer is not required to hold a position open for 
an indefinite period of time to accommodate the remote possibility that an 
employee injured during the course of employment might return to the 
position.111 
 
State hospital employee’s dismissal for kicking severely retarded paraplegic 
in the head upheld.112 
 
Dismissal of peace officer for off-duty public nudity upheld.113 
 
Correctional officer properly terminated for off-duty altercation in a bar.  Law 
enforcement officers must be able to maintain self-control, particularly when 
armed with a deadly weapon.114 
 
The Court of Appeal held that the employee’s misconduct of alcoholism 
warranted discharge, and that employee was not an “otherwise qualified” 
employee entitled to protection of either California statute prohibiting 
discrimination against civil service employees on the basis of disability of the 
protection of the Rehabilitation Act.115 
 
In Abaqueta v. U.S., the court upheld the termination of the Veteran 
Administration’s physician employee who palpated a patient’s breast after 
administering anesthesia to her for silicone implant replacement surgery.116 
 
 

EXAMPLES OF PENALTIES NOT UPHELD BY COURTS 

EMPLOYEE SPEECH 
In Johnson v. Multnomah County, Or., the Court of Appeals denied summary 
judgment for a public employer and held that recklessly false statements made 
by the discharged public employee were not per se unprotected by the First 
Amendment as the statements substantially related to matters of public 
concern.117 
 
Discharge of police captain was held improper where captain made off-duty 
remarks that police chief was a “bastard” and a “son of a bitch.”  The 
captain’s right to express his frustration outweighed the Department’s interest 
in suppressing speech.118 
A fireman had been improperly suspended for writing letter pointing out the 
salary distinction between police and fire employees.119 
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Termination of a federal clerical employee was reversed where she stated that 
she would like to see the next attempt on the President’s life succeed.120 
 
Discharge of an air traffic control supervisor was too severe for his off-duty 
statements to striking controllers that they would win if they stayed together. 
Although the supervisor’s remarks were not protected by the First 
Amendment, he was inappropriately terminated given the brevity and 
ambiguity of his remarks.121 
 
Discipline was overturned where the employee engaged in constitutionally 
protected speech by contacting the news media to disclose the existence of an 
ongoing sewage discharge, and made complaints of unsafe working 
conditions and violations of safety codes to OSHA. 122 
 
The court did not sustain the termination of a volunteer who prepared a 
memorandum criticizing the operation of juvenile department discussed 
matter of public concern and was protected by First Amendment.123 
 
Discipline imposed on a municipal court administrator who allowed two 
clerks to attend training seminar contrary to a judge’s instructions to limit 
attendees at seminars to those court employees who had worked in his 
reelection campaign.  The administrator’s conduct was “speech” protected by 
the First Amendment.124 
 
A professor’s criticism of the architecture department for unsound teaching 
and administrative practices is protected under the First Amendment.125 
 
A correctional officer’s statements to a news reporter regarding allegations of 
racial discrimination within the Department of Correctional Services were 
protected by First Amendment.  Further, the officer’s First Amendment 
interest in making statements trumped Department’s interest in promoting 
efficiency of public services it performed.126  
 
The court held as unconstitutional the Board of Education’s conflict of 
interest policy prohibiting all employees from active campaigning on school 
property on behalf of any candidate and prohibiting all employees working in 
facility of the district which is used as polling place from displaying any 
materials that would promote election of any candidate.127 
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SEXUAL MISCONDUCT 
A male corrections officer was improperly terminated for wearing female 
clothing off-duty.  A general perception that an employee’s lifestyle is 
“weird” does not support termination.  Misconduct must relate to one’s 
employment and impair or disrupt the public service to support termination.128 
 

DRUGS (NON-SAFETY EMPLOYEES) 
An employee was improperly discharged for possession of marijuana on the 
job where there was no evidence that his misconduct adversely affected his or 
anyone else’s work or that the drug was used on the job.129 
 
Off-duty follow-up drug testing of Caltrans employees violates an employee’s 
privacy interests under the State Constitution.130 
 

ATTENDANCE/INEFFICIENCY  
The termination of a deputy sheriff’s employment, as result of disobedience 
and brief absence without leave after supervisor had criticized him for issuing 
citation to sheriff’s acquaintance, was grossly excessive under 
circumstances.131 
 
A 20-year veteran federal employee was improperly discharged for failing to 
clock out on four occasions for a total of less than eight hours.  The Employee 
made up time, had no prior disciplinary record and would lose the right to 
retirement pay.132 
 

UNION RIGHTS 
Even though Chief of Police could be dismissed without cause and without 
notice or hearing, the City did not have the right to dismiss him because of his 
union membership and participation in union activities.133 
 

FIGHTING BETWEEN EMPLOYEES 
An altercation between two employees was not just cause for terminating the 
employee who was acting in self-defense.134 
 

INSUBORDINATION 
An extended private debate between a teacher and an administrator is not 
insubordination which justifies dismissal, absent a school rule prohibiting 
extended private debates.135 
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The Court of Appeal held that a terminated employee’s submission to a pre-
employment drug test was not sufficient to eliminate her reasonable 
expectations of privacy, so as to preclude her claim that the employer’s 
subsequent demand that she submit to urinalysis test violated her right to 
privacy.136 
 
 
 

SECTION 8 LIABILITY FOR WRONGFUL TERMINATION AND OTHER 
CAUSES OF ACTION 

 

 
WRONGFUL TERMINATION IN VIOLATION OF PUBLIC POLICY 
The common law rule is that employment having no specified term may be 
terminated at the will of either party. This has been substantially eroded by court 
decisions holding private employers liable in damages for the “wrongful 
termination” of at-will employees (California Labor Code § 2922). 

 
For example, an employer may be liable for terminating an employee in violation 
of an established public policy.137  In order to sustain a claim of wrongful 
termination in violation of public policy, the employee must prove that his/her 
dismissal violated a policy that is (1) fundamental, (2) beneficial for the public, 
and (3) embodied in a statute or constitutional provision.138  This type of claim 
typically arise when an employer retaliates against an employee for (1) refusing to 
violate a statute, (2) performing a statutory obligation, (3) exercising a statutory 
right or privilege, or (4) reporting an alleged violation of a statute of public 
importance.139  
 
The following bases for termination have been found to give rise to a cause of 
action for wrongful termination in violation of public policy: termination in 
retaliation for reporting overtime wage violations;140 termination based on an 
employee’s protest of hazardous working conditions;141 participation in union 
activity;142 refusal to commit perjury;143 and use of maternity leave.144  
Additionally, an employee who was terminated in retaliation for supporting a co-
worker’s claim of sexual harassment may state cause of action for tortious 
discharge against public policy.145 
 
Further facts which have given rise to claims for wrongful termination in 
violation of public policy include: 

• Where an employer terminates an alien employee in retaliation for 
informing the Immigration and Naturalization Service (INS) that the 
employer is employing undocumented aliens.146 
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• Where an employee discusses with other employees about whether she is 
being equitably compensated.147 

• Where a private employee is terminated for refusing to take random drug 
test, he may evoke public exception to at will-doctrine to assert violation 
of his constitutional right to privacy.148 

 
 
BREACH OF CONTRACT OR BREACH OF IMPLIED COVENANT OF 
GOOD FAITH AND FAIR DEALING 
Private employment is contractual in nature. A private employee who has been 
terminated may sue his/her employer for breach of contract or breach of implied 
covenant of good faith and fair dealing.149  To establish these causes of action, the 
employee must prove the existence of an implied contract limiting the employer’s 
right to discharge an employee without cause.150   
 
Public employment, however, is held by statute.  Therefore, public employees 
may not sustain claims of breach of contract or breach of implied covenant of 
good faith and fair dealing against public employers.151 
 
 
RESPONDING TO REFERENCE REQUESTS 
A former employer is in somewhat of a quandary when it is contacted by a 
prospective employer requesting a reference check on a former employer.  
Depending on what the former employer discloses it may be opening itself up to a 
lawsuit based on defamation.  However, an employer is given some protection. 
California Civil Code section 47 provides that a communication concerning the 
job performance or qualifications of job applicant, based on credible evidence and 
made without malice, by a current or former employer of the applicant to and 
upon request of the prospective employer, is privileged.152  Therefore, to sustain a 
defamation cause of action, a former or current employee must prove that the 
statements made by his/her former employer were made with malice. 
 
An employer may also be sued for misrepresentation based on what information it 
does not provide.  The California Supreme Court held that school authorities who 
recommended a former employee for hire at another school may be liable to a 
student who was sexually molested by the former employee. The school 
authorities failed to disclose known or reasonably suspected acts of sexual 
molestation previously committed by the former employee.153  The Court 
concluded that if a recommendation is given, the writer “owes to prospective 
employers and third persons a duty not to misrepresent the facts in describing the 
qualifications and character of a former employee if those misrepresentations 
would present a substantial, foreseeable risk of physical harm to the prospective 
employer or third person.” 
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Further, a former employee is not protected from liability by obtaining a signed 
waiver from the former employee. Some courts have held that such a document 
attempts to waive future tort liability, therefore, violates public policy.  The most 
conservative policy is to simply verify dates of employment and position held 
without providing any further comment, either good or bad.  
 
 
NEGLIGENT HIRING, SUPERVISION, TRAINING AND RETENTION 
An employer may be subject to liability for injuries or other damages suffered as 
a result of the employer’s negligent hiring, supervision, training or retention of an 
employee.  For example, the employer may be liable for negligent retention if the 
employer fails to discipline an employee when discipline is warranted and 
someone is injured or damaged by the employee’s further misconduct.154  The 
following are examples of situations where an employer was held liable for the 
negligent hiring, supervision, training or retention of an employee: 

 A County was held liable under 42 U.S.C. section 1983 for negligent hiring 
and supervision of a deputy sheriff who allowed a prisoner arrested for 
drunkenness to retain a belt in violation of Department policy. The deputy 
sheriff taunted the prisoner causing the prisoner to hang himself with the belt. 
The sheriff department officials knew about the deputy’s history of violent 
and sadistic treatment of prisoners.155 

 A police department was held liable for negligent hiring, supervision and 
retention of a police officer arising out of an off-duty shooting by the 
officer.156 

 Where the parole officer was under clear duty as defined by the Department of 
Corrections policy to disclose a parolee’s full adult record when referring him 
for employment, and was similarly under duty to provide adequate 
supervision for the parolee’s parole, the parole officer’s failure to disclose the 
parolee’s prior sex-related convictions to potential employers was 
“ministerial,” not “discretionary” action.157 

 A city was found liable for negligently training its employees after a person in 
police custody suffered serious injury due to a police officer’s failure to 
summon medical assistance.  The United States Supreme Court held that the 
City was liable for inadequately training its police officers to recognize when 
medical treatment is required.158 

 
In the following circumstances, the Court found no liability for negligent hiring, 
supervision, training or retention of an employee: 

 For a detainee’s death where the sheriff deputies knew nothing of his manic 
depressive condition beyond what they could observe, and there was no 
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evidence that the deputies knew that his mood swings after he was admitted to 
jail connoted serious, treatable mental illness.159 

 For an employee’s sexual assault of a minor child where an operator neither 
knew nor had reason to know that the employee, who had prior convictions 
for sexual misconduct with young males, posed undue risk to third persons in 
light of work to be performed.160 

 Failure of the county to train police officers that custom-made vehicles often 
had non-corresponding vehicle identification numbers on same vehicle, which 
resulted in arrest of owner of custom-made vehicle, did not constitute 
inadequate training which would have rendered county liable in civil rights 
action.161 

 City did not owe duty to members of police officer’s family in connection 
with its hiring and supervision of police officer, who fatally shot victim 
during domestic dispute while off duty, despite its failure to investigate 
officer’s alleged alcoholism.  There was no evidence that the officer had 
engaged in violent conduct in the past.  Also, the officer did not use his 
service revolver and was not required to be armed at all times.  Further, notice 
of alcohol abuse did not make it foreseeable that officer would shoot someone 
in a drunken rage.162 
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APPENDIX A 
 
SUPERVISOR’S CHECKLIST FOR CONDUCTING THE DISCIPLINARY COUNSELING 
INTERVIEW 
 

PREPARE FOR THE INTERVIEW 

 Do not delay; avoid a significant time lapse from date of incident.  

 Ensure confidentiality; select a time and place that is private and free from interruption to 
avoid embarrassing the employee. 

 Review all the facts. 

 Prepare an outline; have the personnel record and other information available at the time of 
the interview. 

 Consider what you know about the employee: personality, personnel record and the job 
requirements. 

 Establish goals; consider what you want to accomplish by the interview. 

CONDUCT THE INTERVIEW IN A CONSTRUCTIVE MANNER 

 Start on a cooperative, positive note. 

 Help the employee overcome any resentment. 

 Avoid blaming or punishing the employee. 

 Stick to the facts; don’t become involved in personalities. 

 Practice “constructive silence;” Listen to what the employee has to say. 

 Encourage the employee to express how he/she feels. Do not show disapproval when 
employee does so. 

 Openly focus questions; avoid yes/no alternatives. 

 Reiterate and paraphrase statements made by the employee. 
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APPENDIX A  (CONTINUED) 
 

SUPERVISOR’S CHECKLIST FOR CONDUCTING THE DISCIPLINARY COUNSELING INTERVIEW 
 
 

THE NEED FOR COOPERATION 

 Cooperation is solicited when one party shares the likes and dislikes of the other. 

 Common association induces cooperative feelings. 

 Acknowledge any help or valuable information that is received from the other party. 

 Disassociate one’s self with the dislikes of the other party. 

 Be descriptive rather than judgmental. 

 Be specific rather than general. 

 Deal with things that can be changed. 

 Consider the employee’s motives for giving you certain feedback. 

 Give feedback when it is desired. 

 Discuss the employee’s job requirements. Point out the facts which show how he/she is not 
meeting these requirements and how that effects the work group. 

 Help the employee to decide how he/she can correct the problem and avoid repetition of the 
offense. 

 Help the employee to uncover the real cause of the problem: not only what employee is 
doing wrong, but why he/she is doing it. 

 Explain fully that the purpose of any action is a corrective measure rather than a 
punishment. 

 Make certain the employee completely understands that his/her behavior must 
change. Indicate the consequences if the behavior doesn’t improve. 
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APPENDIX A  (CONTINUED) 
 
SUPERVISOR’S CHECKLIST FOR CONDUCTING THE DISCIPLINARY COUNSELING INTERVIEW 
 
 

THE USE OF CRITICISM 

 Focus on behavior rather than the person. 

 Make observations rather than inferences. 

 Describe behavior in terms of more or less rather than good or bad. 

 Focus on behavior related to specific and recent situations rather than on the abstract. 

 Share ideas and information rather than give advice.  

 Explore alternatives. 

 Stress the agency/employee “contract” to show why mutual cooperation is necessary. 

 Limit the amount of different information. 

 Concentrate on what is said rather than why it is said. 

PROVIDE FOR FOLLOW-UP 

 Set up a plan for improvement with the employee. 

 Include in the plan commitments both by the employee and yourself as to the steps you will 
take to bring about the desired improvement. 

 Include also specific time limits for accomplishing the desired goals and for formal re-
evaluation of the employee’s behavior. 

MAKE A WRITTEN RECORD OF THE INTERVIEW 
 Note in your calendar or diary the time, date and content of the disciplinary counseling; or 

 Prepare confirming Counseling Interview Memorandum to the employee (See Appendix B) 

 Ensure that you keep your boss advised and have his/her support. 
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APPENDIX B 
 
SAMPLE COUNSELING INTERVIEW MEMORANDUM 
 

(Used to clarify verbal agreements and possible behavior changes between a supervisor and an 
employee.) 
 
DATE 
TO (Employee) 
FROM (Supervisor) 
SUBJECT Conference of ___________ (Date) 
 
This is to summarize our conference of the above date.   
 
A. During the conference, the following items were discussed: 
 

 (Use the shortest possible description, but be specific and complete.  These may later 
become “charges.”) 

 
B. During the conference, you stated the following: 
 

 (This paragraph is optional.  Use it only if the employee makes statements significant to 
the issue.  Do not use it to provide the employee with a written alibi.) 

 
C. During the conference, I offered you the following assistance and guidance: 
 

 1. (Be specific!  If offering helpful control techniques, spell them out.  Avoid 
generalizations.) 

 

 2. (Include the names of publications given to the employee, opportunities to visit other 
locations to observe the work of others, and names of individuals who will assist the 
employee.) 

 
D. During the conference you were directed:  (Use when necessary) 
 

 1. 
 

 2. 
 
If you do not believe this to be an accurate summary of our conference, please notify me in 
writing      (date)       so we can clarify any misunderstandings. 
 
*Be sure to give at least three or four working days for response. 
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APPENDIX C 
 
SAMPLE MEMORANDUM CONFIRMING ORAL REPRIMAND 
 
 
(To provide both supervisor and employee with a permanent record of specific 
violations.) 
 
(This does not become a part of the employee’s permanent personnel file.) 
 
 

DATE 
TO (Employee) 
FROM (Supervisor) 
SUBJECT Confirmation of Verbal Reprimand 
 
 
 
This memo will confirm our conversation of       (date)       during which you received a verbal 
reprimand for       (state the offense in a brief and concise manner.)       
 
 
 
 
 
 
 
 
 
 
 
 
(Note: Provide background information of the specific incident(s):  state what you discussed 
with the employee and what the employee has agreed to do to correct the situation.  Include 
any time limits which have been agreed upon for certain actions.  Make sure you state what 
the possible negative consequences are if the behavior or action is not corrected.) 
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APPENDIX D 
 

SAMPLE WRITTEN REPRIMAND 
 

(The purpose of a written reprimand is to make a permanent record of a specific violation.  A 
copy of the written reprimand is forwarded to the Personnel Office for retention in the 
employee’s permanent personnel file.  The original memo should go to the employee and the 
supervisor should retain a copy for his/her file.) 
 
DATE 
TO (Employee) 
FROM (Supervisor) 
SUBJECT Written Reprimand 
 
(Start out by stating in a brief and concise manner those events that have led up to the written 
reprimand.)  Example: 
 
As you will recall, on  (date)  , I talked to you regarding  (situation)  .  We again discussed this 
on  (date)  . 
 
(Be sure to include specific situations with dates and times.) 
 
As a result of the above situation(s), this memo shall serve as a written reprimand, a copy of 
which will be placed in your permanent file. 
 
(Identify the specific expectations you have for the employee to change.) 
 
(Depending on the nature of the situation, you may want to use one of the following where 
appropriate.) 
 
Further action of this nature could result in further disciplinary action, up to and including 
dismissal. 

(or) 

Failure to correct this situation by  (date), could result in further disciplinary action up to and 
including dismissal. 
 
Should you wish to discuss this situation further, please arrange a meeting with me. 
 
(If the employee has any right to appeal or grieve, you will want to reference the appeal 
procedure.) 
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APPENDIX E 
 
SAMPLE MEMO OF NOTICE OF INTENDED DISCIPLINARY ACTION 
 
 

CONFIDENTIAL MEMORANDUM 
 To: 
From: 
 Date: 
 Re: NOTICE OF INTENDED DISCIPLINARY ACTION 
 

Pursuant to Skelly v. State Personnel Board (1975) 15 Cal.3d 194, and City Resolution, Rule, Section 3 
(enclosed herein), I now advise you of my recommendation that you be (terminated) (suspended) from 
your employment with the City of ______________. If my proposal remains unchanged following 
completion of any pre-disciplinary review convened in this matter, then your termination will be effective 
immediately following completion of the pre-disciplinary process and provision to you of written notice of 
the same.  
 
The recommended termination is based upon findings that you have committed the following violations of 
the City of _______________ Personnel Rules and Regulations, [(if applicable) the ______________ 
Department Manual of Policies and Procedures]; and the described State and Federal statutes and 
related authorities: 
 

1. CITY PERSONNEL RULES AND REGULATIONS, RULE,  
  (AND THE ENUMERATED SECTIONS):  
 
  [Insert all relevant rules.] 
 

2. MANUAL, SECTIONS: 
 

[Insert all relevant sections.] 
 

3. FACTUAL BASIS FOR RECOMMENDED ACTION:  
 

  The above violations are based on your commission of the following acts or omissions 
(please note that this intent to terminate is based on any one of the above violations and 
need not be based upon your commission of more than one violation). 

 
 [ DETAIL FACTS ON WHICH VIOLATIONS ARE BASED ] 
 
Based upon not only your above admissions, but also upon the materials enclosed for your review, I 
conclude the following: 

 
 1. [Insert ultimate factual conclusions.] 
   

 In addition to the above specific Personnel Rules and Regulations violations, I have also 
reviewed and considered your entire personnel file in making the above 
recommendation, [insert as relevant: indicating prior instances of misconduct 
documented in the following disciplinary memoranda and actions: list prior disciplines]. All 
materials upon which the recommended disciplinary action is based are attached to this 
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NOTICE. You may review your personnel file upon reasonable request by contacting 
the     . 

 
If you desire to exercise your right to a pre-disciplinary review in this matter, then it is mandatory that you 
advise the City Manager of that fact by contacting his/her secretary at ________________ within three 
(3) calendar days (weekends excepted) of your receipt of this NOTICE.  A pre-disciplinary review will be 
calendared and conducted not less than ten (10) calendar days after receipt of a timely request for a pre-
disciplinary review. 
 
Although the pre-disciplinary review is not designed to be a formal evidentiary hearing, you may be 
represented by legal counsel or another individual of your choice. 
 
If you do not advise the City Manager's secretary of your desire to give an oral response during a pre-
disciplinary review, then the City Manager's decision to either sustain, modify or reject this 
recommendation will be based upon a review of this notice and its attachments. 
 
Pursuant to Skelly, you may also respond in writing. You must advise the City Manager's secretary of 
your intent to respond in writing within three (3) calendar days (weekends excepted) of your receipt of this 
NOTICE. Your written response must be received by the City Manager within ten (10) calendar days 
thereafter. 
 
The City Manager shall provide you with written notice of his/her determination. 
 
SIGNATURE:         
 
 
RECEIVED: 
 
         
Date   Employee's Name 
 
 
PERSONAL SERVICE WITNESSED BY:    DATE:  



 
 

Discipline:  Putting it into Practice 
©2004 Liebert Cassidy Whitmore 

76 

APPENDIX F 
 

SAMPLE NOTICE OF TERMINATION (SUSPENSION OR DEMOTION) 
 

(To inform employee of intended disciplinary action finalized after the Skelly meeting.) 
 
DATE 
TO (Employee) 
FROM (Supervisor) 
SUBJECT Notice of Termination (Suspension or Demotion) 
 
After carefully considering your oral (written) response on (date) to the Notice of Intent to 
Terminate letter dated (date), I have decided that it is appropriate to proceed with the action 
terminating you from your job of (job title) effective at the end of your regular work shift on 
(date). 
 
This action is based on the following listed grounds: 
(List all applicable rules or ordinance provisions; essentially, you may duplicate the provisions 
of the Notice of Intent letter.) 
 
1. Violation of Civil Service Rule 8 — Abuse of Sick Leave 
2. Violation of Civil Service Rule 9 — Incompetency. 
 
The above grounds are based on the following acts or omissions: 
(Set forth clearly and specifically all of the details, dates, places, and events which give rise to 
the action; essentially, you may duplicate the provisions of the Notice of Intent letter. 
Attach all materials upon which the decision to terminate was based.) 
 
This action is being taken because the following prior disciplinary actions proved ineffective:  
(List all previous oral reprimands, written reprimands, and suspension relevant to this 
disciplinary action; essentially you may duplicate the provisions of the Notice of Intent letter.) 
 
Pursuant to Rule Number ____ of the Municipal Code, you have ____ days to file your appeal if 
you wish to appeal this matter to the City Council (or Civil Service Commission, etc.).  A copy 
of Rule Number ____ is attached for your reference. 
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APPENDIX G 
 
SAMPLE LAST CHANCE AGREEMENT 

 

This Agreement is hereby entered into between the ________________(“Agency”) and 
____________(“Employee”). The purpose of this Agreement is to provide Employee with a 
final opportunity to continue his/her employment notwithstanding facts indicating that he/she 
was under the influence of an illegal substance on the job and that his/her job performance and 
behavior were less than satisfactory. This Agreement is in no way intended to restrict rights 
guaranteed to the Agency under state or federal law or to establish a precedent. 

The Agency agrees to place in abeyance its plans to terminate Employee for the causes 
noted above and agrees to: (Fill in terms of Agreement.) 

In consideration for the Agency’s agreement to suspend its plans to terminate him/her and 
under considerations noted elsewhere in this Agreement, Employee agrees to: 

1. (Fill in terms of agreement.) 
In addition to the terms set out above, Employee agrees to release and discharge the Agency 

and any past and/or present officers, officials, agents, insurers, employees, attorneys and 
representatives, and from any and all causes of action, actions, judgments, liens, indebtedness, 
damages, losses, claims, liabilities, and demands of whatsoever kind or character, known or 
unknown, suspected to exist or not suspected to exist, anticipated or not anticipated, whether or 
not heretofore brought before any state or federal court or before any state or federal agency or 
other governmental entity, occurring prior to the date of execution of this Agreement, and from 
all claims arising from or related or attributable to Employee’s employment with the Agency, 
and from any grievance or other dispute between the parties, whenever such may have occurred. 
This release and discharge includes, but is not limited to, any claims Employee may have for: 
(Fill in all appropriate potential claims.) 

Employee understands that this Agreement includes a release and waiver of claims which 
extends to all grievances, disputes or claims of every nature and kind, known or unknown, 
suspected or unsuspected, past, present or future, arising from or attributable to  
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APPENDIX G  (CONTINUED) 
 
SAMPLE LAST CHANCE AGREEMENT 

 
the above-referred to matters and disputes. Employee understands and expressly agrees that this 
Agreement also extends to any other matter, event or claim up to and including the last date of 
execution of this Agreement. Employee further acknowledges that any and all rights granted him 
under California Civil Code section 1542 reads as follows: 

 

Section 1542. Certain claims affected by general release. A general release 
does not extend to claims which the creditor does not know or suspect to exist 
in his favor at the time of executing the release, which if known by him must 
have materially affected his settlement with the debtor. 

 

This Agreement shall remain in full force and effect for a period of  _________years from 
the date of Employee’s return to the Agency. Employee understands and agrees that his/her 
failure to satisfactorily comply with the terms of this Agreement, (insert any other grounds), 
shall result in his/her immediate termination from employment with the Agency without right of 
appeal or legal or administrative challenge of any kind. (The Agency may agree to place the 
Last Chance Agreement and the disciplinary notice in a sealed file or envelope after an 
appropriate period of time to be released or used upon receipt of a written release between the 
Agency and Employee.) 

This Agreement in no way limits the Agency’s ability to discipline or terminate 
Employee for other conduct which may violate Agency rules and regulations and/or terms of 
the applicable collective bargaining agreement or standards of good behavior. In addition, 
nothing in this Agreement shall limit the Agency’s right to use or make reference to the 
incidents described in this Agreement and the Notice of Intent to Terminate, a copy of which 
is attached hereto, as a basis, in part, to justify a decision to  terminate Employee for any 
conduct arising subsequent to the effective date of this Agreement. If Employee complies 
with each of the conditions set forth above for the duration of this Agreement, the Agency’s 
termination action will be rescinded. 
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APPENDIX G  (CONTINUED) 
 
SAMPLE LAST CHANCE AGREEMENT 

 
A copy of this Agreement shall be placed in Employee’s personnel file. 
 
 
DATED: ____________________________________________ 

Employee 
 
DATED: _____________________________________________ 

(Agency) 
 
By: _________________________________________________ 

Name 
 
 

The undersigned representative, hereby certifies that he/she has fully explained the terms, 
conditions, and effects of this Agreement to Employee and that Employee acknowledged that 
he/she understood such terms, conditions, and effects. Further, the undersigned representative 
understands and agrees that this Agreement shall not constitute a precedent to control future 
disciplinary matters. 
 
DATED: ______________________________________________  

Representative (name/title) 
 
 
(Or approved as to form and content by Employee’s attorney.) 
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APPENDIX H 
 
CHECKLIST FOR TESTIFYING AS A WITNESS 
 

_____  Be well-versed on the subject on which you will be testifying. Review your records 
before coming to the hearing and undertake any further investigation which may be 
needed. A witness may refer to his/her own notes or records while testifying. These 
should be so well organized, however, that he/she does not waste the hearing 
officer’s time by looking for a particular piece of paper while on the witness stand. 
Remember, that opposing counsel has the right to inspect any notes you refer to 
during your testimony. 

_____ TELL THE TRUTH, as you are testifying under oath. Every material truth should be 
readily admitted, even if not to the advantage of the party for whom you testify. Do 
not stop to figure out whether your answer will help or hurt your side. Just answer 
the questions to the best of your memory and ability. 

_____ Dress conservatively and tastefully, but not so formally that you appear to be going 
to Church or getting married. A woman should not wear a hat unless it is her natural 
habit to do so. It is not necessary for a man to wear a coat and tie unless he does so 
regularly in his work. 

_____ Gum chewing, the eating of candy, and smoking are strictly forbidden while in the 
hearing room. 

_____ Speak distinctly and in a strong voice. 

_____ Do not nod your head for a “yes” or “no” answer. Speak out clearly, as a court 
reporter is recording your testimony.   

_____ Do not cover your mouth with your hand. 

_____ Avoid using slang and/or technical terms without further explanation. 

_____ Think before answering any question. Pause briefly before answering each question. 
Gather your thoughts carefully before answering and do not permit yourself to be 
hurried. 

_____ Listen carefully and then answer the exact question asked by counsel. A simple 
“yes” or “no” may be adequate, but where such an answer would be misleading if 
left standing by itself, explain more fully what you mean. However, avoid 
volunteering information which is harmful to your side of the case. 

_____ If your answer was wrong, correct it immediately. 

APPENDIX H  (CONTINUED) 
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CHECKLIST FOR TESTIFYING AS A WITNESS 
 

_____ Don’t say, “That’s all of the conversation,” or “Nothing else happened.” Say, 
“That’s all I remember happening,” or “That’s all I recall.” It may be that after more 
thought or another question, you will remember something important. 

_____ If the question is about distances or time and your answer is only an estimate, be 
sure that you say it is only an estimate. Be sure to think about speeds, distance, and 
intervals of time before testifying, and discuss the matter with your attorney before 
testifying so that your memory is reasonable. 

_____ Do not attempt to answer a question which you did not hear or could not understand. 

_____ If your representative begins to speak, stop whatever answer you may be giving and 
allow him/her to make his/her comments. If he/she is making an objection to the 
question that is being asked of you, do not answer the question until after he/she has 
made his/her objection and the hearing officer advises you to go ahead and complete 
your answer. 

_____ Give only factual information in answer to a question. Do not base your answer upon 
hearsay information (something someone else said) unless the questioner specifically 
asks for it. The hearing officer is not interested in your opinion or conclusion unless 
you have already been established as an expert in the field in which you are 
testifying. 

_____ Do not exaggerate or attempt to sell a particular point of view while testifying. 

_____ Show a respectful attitude to all those present, even though your true feelings may be 
different. Avoid demonstrations of anger, belligerency, sarcasm, or discourtesy. 

_____ The hearing officer expects a witness to be somewhat ill at ease while testifying, and 
will sympathize with you to some degree. He/she is interested in what you have to 
say and will listen closely—especially if you are well prepared. 

_____ Be careful not to discuss the case with strangers or in the halls, rest rooms, or 
elsewhere in the building. Also avoid discussing the case in restaurants and other 
places where you can be overheard. 
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APPENDIX I 
 
SAMPLE POST-DISCIPLINARY APPEAL HEARING PROCEDURE 
 
The appeal procedure described herein shall apply only to cases of disciplinary suspensions, 
reductions-in-pay, demotions and dismissals affecting regular full-time classified service 
employees.  This procedure presumes that the Department Head is the appointing authority, with 
the ability to hire and fire.   
 

1)  Following a review of the proposed disciplinary action, the Personnel Officer shall serve 
on the employee affected, by registered mail or personal delivery, a statement signed by 
the Department Head indicating the Department Head’s decision. This statement shall 
clearly inform the employee of the grounds for the decision and the acts or omissions 
which support the grounds. The statement shall further notify the employee that he or she 
has the right, within five (5) working days after receipt of this notice, to request a hearing 
on the charges by filing the request with the Personnel Officer. 

 
2)  If, within the five-day (5) appeal period, the employee involved does not file said appeal, 

unless good cause for the failure is shown, the action of the City shall be considered 
conclusive and shall take effect as prescribed. 

 
3)  If, within the five-day (5) appeal period, the employee involved files a notice of appeal 

by giving written notice of appeal to the Personnel Officer, the City shall request a list of 
seven (7) third-party neutrals from the American Arbitration Association or the 
California State Conciliation Service. From the list, the City shall select a third-party 
neutral who has not previously served as a hearing officer for the City.   

 
4)  A time for an appeal hearing shall be established which shall not be less than twenty (20) 

working days nor more than sixty (60) working days, from the date of the filing of the 
appeal. All interested parties shall be notified in writing of the date, time, and place of the 
hearing at least ten (10) working days prior to the hearing. 

 
5)  All hearings shall be private and closed to the public.  

 
6)  The Hearing Officer shall, if legally authorized, issue witness subpoenas at the request of 

either party prior to the commencement of such hearing to compel the witness’ 
attendance. After the commencement of such hearing, subpoenas shall be issued only in 
the discretion of the Hearing Officer. 



 
 

Discipline:  Putting it into Practice 
©2004 Liebert Cassidy Whitmore 

83 

APPENDIX I  (CONTINUED) 
 
SAMPLE APPEALS HEARING PROCEDURE 

 
7) Five (5) working days prior to the date set for the hearing, each party shall serve upon the 

other party and submit to the Personnel Officer a list of all witnesses and all exhibits. 
 

The employer’s exhibits shall be designated by number. The employee or association 
exhibits shall be designated by alphabetical letter. Neither party will be permitted to call 
during the hearing a witness not identified pursuant to this section nor use any exhibit not 
provided pursuant to this section unless that party can show that they could not 
reasonably have anticipated the prior need for such witness or exhibit. 

 
8)  The hearing need not be conducted in accordance with technical rules relating to 

evidence and witnesses but hearings shall be conducted in a manner most conducive to 
the determination of the truth. Any relevant evidence may be admitted if it is the type of 
evidence on which responsible persons are accustomed to rely in the conduct of serious 
affairs, regardless of the existence of any common law or statutory rules which might 
make improper the admission of such evidence over objection in civil actions. Hearsay 
evidence may be used for the purpose of supplementing or explaining any direct evidence 
but shall not be sufficient in itself to support a finding unless it would be admissible over 
objection in civil actions. The rules dealing with privileges shall be effective to the same 
extent that they are now or hereafter may be recognized in civil actions, and irrelevant 
and unduly repetitious evidence may be excluded. Evidentiary or procedural rulings 
made by the Hearing Officer shall not be invalidated by any informality in the 
proceedings, and the Hearing Officer shall not be bound by technical rules of evidence. 

 
9)  The Hearing Officer shall rule on the admission or exclusion of evidence. 
 
10)  Each party shall have these rights:  

 

 To be represented by legal counsel or other person of his or her choice;  

 To call and examine witnesses;  

 To introduce evidence;  

 To cross-examine opposing witnesses on any matter relevant to the issues;  

 To impeach any witness regardless of which party first called him/her to 
testify;  

 To rebut the evidence against him/her. If the employee does not testify in 
his/her own behalf, he/she may be called and examined as if under cross-
examination. 
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APPENDIX I  (CONTINUED) 
 
SAMPLE APPEALS HEARING PROCEDURE 

 
11)  Oral evidence shall be taken only on oath or affirmation. 

 
12)  At all times, the City shall have the burden of proof and persuasion, by a preponderance 

of the evidence.   
 
13)  The hearing shall proceed in the following order, unless the Hearing Officer, for special 

reason, otherwise directs: 
 

a) The party imposing discipline shall be permitted to make an opening statement. 
 
b) The employee shall be permitted to make an opening statement, or reserve the right to 

make an opening statement upon the City’s completing its case-in-chief. 
 
c) The City shall produce evidence. 
 
d) The employee may then open his or her defense and offer his/her evidence in support 

thereof. 
 
e) The parties may then, in order, respectively offer rebutting evidence only, unless the 

Hearing Officer, for good reason, permits them to offer evidence upon their original 
case. 

 
f) Closing arguments shall be permitted in the discretion of the Hearing Officer. The 

city shall have the right to close the hearing by making the last argument orally, 
unless the parties mutually agree to the submission of written closing arguments 
submitted simultaneously to the Hearing Officer.   

 
14)  The Hearing Officer shall determine relevancy, weight, and credibility of testimony and 

evidence, and shall base his/her findings on the preponderance of evidence. 
 
15)  During the examination of a witness, all other witnesses, except the parties, shall be 

excluded from the hearing upon motion of either party. 
 
16)  No still photographs, moving pictures, or television pictures shall be taken in the hearing 

chamber during a hearing. 
 
17)  The Hearing Officer, prior to or during a hearing, may grant a continuance for any reason 

he/she believes to be important to its reaching a fair and proper decision. 
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APPENDIX I  (CONTINUED) 
 
SAMPLE APPEALS HEARING PROCEDURE 

 
18)  The Hearing Officer shall render his/her findings and recommendations in writing as 

soon after the conclusion of the hearing as possible, including the submission of any 
written closing arguments, and not later than ten (10) working days after conducting the 
hearing unless otherwise stipulated by the parties. His/her decision shall set forth the 
recommendations as to each of the charges and the reasons.  

 
19)  The Hearing Officer may recommend the sustaining or rejecting of any or all of the 

charges filed against the employee. He/she may recommend sustaining, rejecting, or 
modifying the disciplinary action invoked against the employee. 

 
20)  The decision of the Hearing Officer is advisory only to the City Manager.  If a dismissal 

is not sustained, the proposed decision shall set forth the recommended effective date the 
employee is to be reinstated which may be any time on or after the date the disciplinary 
action went into effect. 

 
21)  Either the appealing party or the Department Head may file a written appeal to the 

proposed decision, findings, and conclusions of the Hearing Officer within ten (10) 
working days of the Hearing Officer’s decision by filing exceptions thereto. 

 
22)  The party desiring to contest the recommended decision of the Hearing Officer may 

request a transcript for review by the City Manager within ten (10) working days of the 
Hearing Officer’s decision. If the appealing party requests a transcript, that party shall 
pay the cost of the transcript. 

 
23)  Within ten (10) working days of the filing of the written appeal and receipt of the 

transcripts, the City Manager shall review the decision of the Hearing Officer, any 
exceptions filed, and the record, if one is requested by the appealing party. The City 
Manager may ratify, modify, or reverse the proposed decision of the Hearing Officer. If 
the City Manager seeks to modify or reverse the Hearing Officer’s decision, he/she shall 
review the transcript. The decision of the City Manager shall be final. 
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APPENDIX J 
 
SAMPLE PERSONNEL REPORT OF DISCIPLINARY ACTION 
 
 
 
SUPERVISOR’S NAME: ________________________________________________________ 
  
WORK UNIT:________________________________________________________________ 
 
EMPLOYEE’S NAME: _________________________________________________________ 
 
ACTION TAKEN OR PROHIBITED: 
 Oral Warning _________  
 Written Warning _________  
 Suspension _________ (days) 
 Reduction-in-Pay _________ (from step _____ to step _____ for 
 _____ (days) ______ (time period) 
 Demotion _________  
 Discharge _________  
 
REASON (What did the employee do or fail to do?):_________________________________ 

___________________________________________________________________________ 

Are written reports available and attached? ________________________________________ 

___________________________________________________________________________ 

Were there witnesses?_________________________________________________________ 

If so, list their names: _________________________________________________________ 

___________________________________________________________________________ 

Date of Occurrence _______________________ Time__________a.m. ________p.m. 

Place of Occurrence:__________________________________________________________ 

Was employee counseled? _____________________________________________________ 

Date: _______________________________ Signature:______________________________ 
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APPENDIX K 
 
SAMPLE NOTICE OF REJECTION OF PROBATIONARY APPOINTMENT 
 

(To inform probationary employee of termination.  A copy of the notice is to be forwarded to 
the personnel office for retention in the employee’s permanent personnel file.  The original 
memo should go to the employee and you should retain a copy for your files.) 
 
DATE 
TO (Employee) 
FROM (Supervisor) 
SUBJECT Notice of Rejection of Probationary Appointment 
 
 
 
Pursuant to Rule _____ of the City Personnel Rules and Regulations, this is to inform you that 
you are released from your position of (job title) with the Department of ______________, 
effective at (time) on (date) because of your failure to satisfactorily complete your probationary 
period.  This decision is final and may not be appealed.  A copy of Rule ______ is attached for 
your information. 
 
Let me know if you have any questions concerning this action. 
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APPENDIX L 
 
THE FAIR CREDIT REPORTING ACT AND INVESTIGATIVE CONSUMER REPORTING AGENCIES ACT:  
A COMPARISON CHART 
 
 FCRA 

(Current) 
ICRA 

(Post AB 655) 
ICRA 

(Post  AB 1068/2868) 
Comments 

GENERAL PRINCIPLES/QUESTIONS 

Are Government 
Agencies 
Covered? 
 

Yes. 
 
Applies to, among others, any 
“individual, partnership, 
corporation, trust, estate, 
cooperative, association, 
government or governmental 
subdivision or agency, or other 
entity.”163 

Yes. 
 
Applies to “any individual, 
partnership, corporation, limited 
liability company, trust, estate, 
cooperative, government or 
governmental subdivision or 
agency, or other entity.”164 

Same. Public employers are 
covered. 

Applies in 
Employment 
Context? 

Yes.   
 
Consumer reports may only be 
procured for limited purposes, 
one being employment purposes, 
defined as “a report used for the 
purpose of evaluating a consumer 
for employment, promotion, 
reassignment, or retention as an 
employee.”165 
 

Yes. 
 
Consumer reports may only be 
procured for limited purposes, 
one being employment purposes, 
defined as “a report used for the 
purpose of evaluating a 
consumer for employment, 
promotion, reassignment, or 
retention as an employee.” 167 
 

Same. Public employers are 
bound by requirements 
imposed by FCRA and 
ICRA. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 
The term consumer is broadly 
defined as “an individual.”166 

Moreover, a consumer includes 
a “natural individual who has 
made application to a person for 
employment.”168 

What is a 
“Consumer 
Report?” 

 “Any written, oral, or other 
communication of any 
information by a consumer 
reporting agency bearing on a 
consumer’s creditworthiness, 
credit standing, credit capacity, 
character, general reputation, 
personal characteristics, or mode 
of living” which is used or 
expected to be used for, among 
other purposes, “employment 
purposes.”169 

An investigative consumer 
report is a “report in which 
information on a consumer’s 
character, general reputation, 
personal characteristics, or mode 
of living is obtained through any 
means…”170 

Same. Background 
Investigations/Reference 
Check and Disciplinary 
Investigations commonly 
address the character, 
reputation, and mode of 
living of prospective 
employees and appear to 
meet the definition of an 
investigative consumer 
report 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

What is a 
“Consumer 
Reporting 
Agency?” 

“Any person who, for monetary 
fees, dues, or on a cooperative 
nonprofit basis, regularly engages 
in whole or in part in the practice 
of assembling or evaluating 
consumer credit information or 
other information on consumers 
for the purpose of furnishing 
consumer reports to third parties, 
and which uses any means or 
facility on interstate commerce 
for the purpose of preparing or 
furnishing consumer reports.”171 

“Any person who for, monetary 
fees or dues, engages in whole 
or in part in the practice of 
collecting, assembling, 
evaluating, compiling, reporting, 
transmitting, transferring, or 
communicating information 
concerning consumers for the 
purposes of furnishing 
investigative consumer reports 
to third parties, but does not 
include any governmental 
agency whose records are 
maintained primarily for traffic 
safety, law enforcement, or 
licensing purposes…”172 

Same. Public employers are not 
consumer reporting 
agencies.  On the other 
hand, third parties such 
as a private investigators 
hired by public 
employers to conduct 
background and/or 
disciplinary 
investigations are 
consumer reporting 
agencies. 



 
 

Discipline:  Putting it into Practice 
©2004 Liebert Cassidy Whitmore 

91 

 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

REQUIREMENTS WHEN BACKGROUND INVESTIGATION TO BE CONDUCTED BY THIRD PARTY, I.E., WHAT 
ARE THE RULES WHEN YOU HIRE AN OUTSIDE INVESTIGATOR TO DO A BACKGROUND INVESTIGATION 
REGARDING AN APPLICANT? 

Advance Notice 
to Applicant  
 
 
 
 
 
 
 
 
 
 
 
 

Yes. 
 
Within three (3) days of 
requesting a report, the employer 
must make a “clear and 
conspicuous disclosure” to the 
applicant in a document that 
consists solely of the disclosure 
that a consumer report may be 
obtained for employment 
purposes.173 

Yes. 
 
Must notify an applicant in 
writing within three (3) days of 
requesting a report from an 
ICRA.174  Notice must include 
name and address of 
investigator, the nature and 
scope of the investigation, 
requested, and a summary of the 
applicant’s rights to inspect the 
files. 175 

Yes. 
 
At any time before the report is 
procured or caused to be made, 
the employer must make a “clear 
and conspicuous disclosure” to 
the applicant in a document that 
consists solely of the disclosure 
that:  (i) An investigative 
consumer report may be 
obtained, (ii) the permissible 
purpose of the report is 
identified, (iii) the disclosure 
may include information on the 
consumer's character, general 
reputation, personal 
characteristics, and mode of 
living,  (iv) identifies the name, 
address, and telephone number 
of the investigative consumer 
reporting agency conducting the 
investigation, and (v) notifies the 
consumer in writing of the 
nature and scope of the 
investigation requested, and also 

Employer should notify 
an applicant in writing 
prior to requesting 
report.178  Notice should 
include name and 
address of investigator, 
the nature and scope of 
the investigation, 
requested, and a 
summary of the 
applicant’s rights to 
inspect the files. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Advance Notice 
to Applicant  
(continued) 
 

including a summary of the right 
to inspect the report.176 
Also, 
 
The employer must “provide the 
consumer a means by which the 
consumer may indicate on a 
written form, by means of a box 
to check, that the consumer 
wishes to receive a copy of any 
report that is prepared.  If the 
consumer wishes to receive a 
copy of the report, the recipient of 
the report shall send a copy of the 
report to the consumer within 
three business days of the date 
that the report is provided to the 
recipient, who may contract with 
any other entity to send a copy to 
the consumer.  The notice to 
request the report may be 
contained on either the disclosure 
form…or a separate consent 
form.  The copy of the report 
shall contain the name, address, 
and telephone number of the 
person who issued the report and 
how to contact them.”177 

Consent of 
Applicant 

Yes. 
 
The applicant must provide 

Yes. 
 
Consent required if report will 

Yes. 
 
The applicant must provide 

The employer should 
obtain written consent 
from applicant.   
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 
written authorization to procure 
the report.179 

contain medical information.180 written authorization to procure 
the report, including but not 
limited to circumstances when 
the report will contain medical 
information.181 

 

Certification to 
Consumer 
Reporting 
Agency 

Yes. 
 
The employer must certify in 
writing to the consumer reporting 
agency that the required 
disclosures have been made to the 
applicant, that the applicant has 
provided written authorization to 
procure the report, that the 
information in the report will not 
be used in violation of any 
applicable Federal or State equal 
employment opportunity law or 
regulation.182 

Yes. 
 
The employer must certify to the 
ICRA that it has made the above 
disclosures, and must agree to 
provide a copy of the report to 
the applicant.183 
 

Yes. 
 
The employer must certify to the 
consumer reporting agency that 
it has given advance notice to 
the applicant (as set forth 
above), obtained written 
authorization from the applicant, 
has given the applicant an 
election to receive a copy of the 
report, and will provide a copy 
of the report if the applicant 
elected to receive it or an 
adverse action is taken.184 

The employer must 
certify in writing to the 
consumer reporting 
agency that: 1) the 
required disclosures 
have been made to the 
applicant, 2) the 
applicant provided 
written authorization to 
procure the report, 3) the 
information/report will 
not be used in violation 
of any applicable Federal 
or State equal 
employment opportunity 
law or regulation, and 4) 
it will provide a copy of 
the report to the 
applicant, if so elected 
by the applicant or if a 
decision not to hire is 
based on the report. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Limitations on 
Information to 
be Included in 
Report 
 
 
 
 
 
 
 
 
 
 
 
 
 

Yes. 
 
The following information may 
not be included in the report:185 

 
Bankruptcies that, from the date 
of entry of the order for relief or 
the date of adjudication, antedate 
the report by more than ten years. 
 
Civil suits, civil judgments, and 
records of arrest that, from date of 
entry, antedate the report by more 
than seven years or until the 
governing statute of limitations 
has expired, whichever is the 
longer period. 

 
Paid tax liens which, from date of 
payment, antedate the report by 
more than seven years. 

 
Accounts placed for collection or 
charged to profit and loss which 
antedate the report by more than 
seven years. 

 
Any other adverse item of 
information, other than records of 
convictions of crimes which 
antedates the report by more than 
seven years. 

Yes. 
 
The following information may 
not be included in the report: 
 
Bankruptcies that, from the date 
of adjudication, antedate the 
report by more than ten years. 
 
 
Suits that, from the date of 
filing, and satisfied judgments 
that, from the date of entry, 
antedate the report by more than 
seven years. 
 
Unsatisfied judgments that, from 
the date of entry, antedate the 
report by more than seven years. 
 
Unlawful detainer actions where 
the defendant was the prevailing 
party or where the action is 
resolved by settlement 
agreement. 
 
Paid tax liens that, from the date 
of payment, antedate the report 
by more than seven years. 
 
Accounts placed for collection 
or charged to profit and loss that 

Yes. 
 
Generally the same. 
 
However, the limitations do not 
apply “if the investigative 
consumer report is to be used by 
an employer who is explicitly 
required by a governmental 
regulatory agency to check for 
records that [otherwise my not 
be included in a report] when the 
employer is reviewing a 
consumer’s qualification for 
employment.”189 

The following 
information should not 
be included in the report: 
 
Except as indicated 
below, any  adverse 
information more than 
seven years; 
 
 
Bankruptcies more than 
10 years old; 
 
Civil suits and 
judgments more than 
seven years old; 
 
Arrest, indictment, 
information, 
misdemeanor complaint, 
or  conviction records 
more than seven years 
old; 
 
Unsatisfied judgments 
more than seven years 
old; 
 
Paid tax liens more that 
seven years old; 
 
Accounts placed for 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Limitations on 
Information to 
be Included in 
Report 
(continued) 
 
 
 
 
 
 
 
 
 
 
 
 

 antedate the report by more than 
seven years. 
 
Records of arrest, indictment, 
information, misdemeanor 
complaint, or conviction of a 
crime that, from the date of 
disposition, release, or parole, 
antedate the report by more than 
seven years.186 
 
 
An investigative consumer 
reporting agency shall not 
prepare or furnish an 
investigative consumer report on 
a consumer that contains 
information that is adverse to the 
interest of the consumer and that 
is obtained through a personal 
interview with a neighbor, 
friend, or associate of the 
consumer or with another person 
with whom the consumer is 
acquainted or who has 
knowledge of the item of 
information, unless either (1) the 
investigative consumer reporting 
agency has followed reasonable 
procedures to obtain 
confirmation of the information, 
from an additional source that 

collection or charged to 
profit and loss which 
antedate the report by 
more than seven years. 
 
AB 2868 provides that 
information may be 
included, if a regulatory 
agency explicitly 
requires the information 
to be checked.  
However, AB 2868 is 
preempted by federal 
law which prohibits most 
of the above types of  
 
information from being 
included in the report 
under any circumstances. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Limitations on 
Information to 
be Included in 
Report 
(continued) 

has independent and direct 
knowledge of the information, or 
(2) the person interviewed is the 
best possible source of the 
information.187 

 
Any other adverse information 
that antedates the report by more 
than seven years.188 
 
 
 
 

Notice of 
Adverse Action 
 

Yes. 
 
Prior to taking an adverse action 
(a denial of employment or any 
other decision for employment 
purposes that adversely affects 
any current or prospective 
employee)190 based in whole or in 
part upon the report, the employer 
shall provide to the applicant a 
copy of the report, as well as a 
written description of the rights of 
the employee as prescribed by the 
Federal Trade Commission.191 
 
Upon taking adverse action, e.g., a 
decision not to hire, an employer 
must provide oral, written, or 
electronic notice of: 1) the adverse 

No. Yes. 
 
“Whenever…employment…is 
denied…under circumstances in 
which a report regarding the 
consumer was obtained from an 
investigative consumer reporting 
agency, the user of the 
investigative consumer report 
shall so advise the consumer 
against whom the adverse action 
has been taken and supply the 
name and address of the 
investigative consumer reporting 
agency making the report.”193 
 

Employers should 
comply with FCRA 
requirements (see left), 
though the ICRA 
imposes affirmative 
obligation to disclose the 
report within three (3) 
days if the applicant has 
elected to receive the 
report of an adverse 
decision, i.e., a decision 
not to hire is based on 
the report. 



 
 

Discipline:  Putting it into Practice 
©2004 Liebert Cassidy Whitmore 

97 

 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 
action to the employer, 2) the 
name, address, and telephone 
number of the consumer reporting 
agency that furnished the report, 3) 
the applicant’s right to obtain a 
free copy of the report, 4) the 
applicant’s right to dispute the 
accuracy or completeness of any of 
the information in the report.  The 
employer must also notify the 
applicant that the consumer 
reporting agency did not make the 
decision to take the adverse action 
and that it is unable to provide the 
consumer the specific reasons why 
the adverse action was taken.192 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Disclosure 
Requirements 
 

Yes. 
 
Prior to taking an adverse action  
based in whole or in part upon the 
report, the employer shall provide 
to the applicant a copy of the 
report, as well as a written 
description of the rights of the 
employee as prescribed by the 
Federal Trade Commission.194 
 

Yes. 
 
A prospective employer must 
disclose the report to the 
applicant and information on 
who prepared it “either at the 
time of the meeting or interview 
between the consumer and the 
person who requests an 
investigative consumer report 
regarding that consumer or 
within seven days of the date 
such person receives the report, 
whichever is earlier.”195 
 

Yes. 
 
The employer must “provide the 
consumer a means by which the 
consumer may indicate on a 
written form, by means of a box 
to check, that the consumer 
wishes to receive a copy of any 
report that is prepared.  If the 
consumer wishes to receive a 
copy of the report, the recipient 
of the report shall send a copy of 
the report to the consumer 
within three business days of the 
date that the report is provided 
to the recipient, who may 
contract with any other entity to 
send a copy to the consumer.  
The notice to request the report 
may be contained on either the 
disclosure form…or a separate 
consent form.  The copy of the 
report shall contain the name, 
address, and telephone number 
of the person who issued the 
report and how to contact 
them.”196 

If the applicant chooses 
to receive a copy of the 
report, or if the employer 
bases a decision not to 
hire the applicant in 
whole or in part upon the 
report  he/she should be 
provided a copy of the 
report within three (3) 
business days of the 
employer’s receipt of the 
report.  
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Protection of 
Confidential 
Sources 
 

Yes. 
 
The identities of confidential 
sources need not be disclosed. 

Yes. 
 
Law states that ICRA must make 
all items of information 
available for inspection, “except 
that the sources of information, 
other than public records and 
records from data bases 
available for sale, acquired 
solely for use in preparing an 
investigative consumer report 
and actually used for no other 
purpose need not be 
disclosed.”197  There was no 
parallel provision regarding 
report to be disclosed by 
employer.  However, argument 
may be made that if ICRA does 
not have to disclose the 
information, employer should 
have to disclose the information. 

Yes. 
 
AB 1068 effected a positive 
change in the law on this 
subject. 
 
Only public records information 
is potentially subject to 
disclosure, and thus it is 
absolutely clear that source 
information is not subject to 
disclosure. 

Employers need not 
disclose the identities of 
confidential sources. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

REQUIREMENTS WHEN BACKGROUND INVESTIGATION TO BE CONDUCTED IN-HOUSE, I.E., WHAT ARE THE 
RULES WHEN YOU DO A BACKGROUND INVESTIGATION REGARDING AN APPLICANT YOURSELF? 
 
Note that the requirements which are imposed when investigations are conducted in-house rather than by a consumer reporting agency are 
comparatively minimal. 

Advance Notice 
to Applicant 
 

None. None. Yes. 
 
An employer “shall provide on  
any job application form, or any 
other written form, a box that, if 
checked by the consumer,  
permits the consumer to waive 
his or her right to receive a copy 
of any public record [about the 
applicant] obtained [by the 
employer for employment 
purposes.]”198 

The employer must give 
the applicant a form to 
elect to receive a copy of 
limited public records 
which may be obtained. 

Certification to 
Consumer 
Reporting 
Agency 

Not applicable; investigation is 
not being done by third party. 

Not applicable; investigation is 
not being done by third party. 

Not applicable; investigation is 
not being done by third party. 

No certifications are 
required. 

Limitations on 
Information to be 
Included in Report 

None. None. None. There are no limitations 
imposed by the FCRA or 
ICRAA where in. 



 
 

Discipline:  Putting it into Practice 
©2004 Liebert Cassidy Whitmore 

101 

 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Disclosure 
Requirement 

None. “Any person who collects, 
assembles, evaluates, compiles, 
reports transmits, transfers, or 
communicates information on a 
consumer’s character, general 
reputation, personal 
characteristics, or mode of living 
for [employment purposes], in 
lieu of using the services of an 
investigative consumer reporting 
agency, shall provide that 
information to the consumer at 
the time of the meeting or 
interview with the consumer, or 
within seven days of the date the 
person obtains the information 
regarding the consumer, 
whichever is earlier.”199 

 

A.B. 1068 effected significant 
changes on this subject. 
 
Unless the applicant has elected 
not to receive them,200 an 
employer must provide a copy of 
any public record (records 
documenting an arrest, 
indictment, conviction, civil 
judicial action, tax lien, or 
outstanding judgment)  which is 
obtained for employment 
purposes within seven (7) days 
after receipt of the information, 
whether the information is 
received in a written or oral 
form.201 
 
Even if the applicant has elected 
not to receive any information, if 
an employer takes any adverse 
action (a denial of employment 
or any decision made for an 
employment purpose that 
adversely affects any current or 
prospective employee)  as a 
result of receiving such public 
records, the employer shall 
provide to the consumer a copy 
of the public record.202 

If an applicant elects to 
receive copies of public 
records or an adverse 
decision is made based 
on public records, then 
employer must disclose 
the records. 
 

Protection of Not applicable. Yes. Yes. Identities of confidential 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 
Confidential 
Sources 

 
Only public records information is 
potentially subject to disclosure. 

sources need not be 
disclosed. 

REQUIREMENTS FOR INVESTIGATIONS OF WRONGDOING CONDUCTED BY CONSUMER REPORTING 
AGENCY- 

i.e., what are the 
rules when you 
hire an outside 
investigator to 
do a disciplinary 
investigation? 

None. 
 
The FCRA does not expressly 
draw any distinctions between 
disciplinary investigations and 
other types of investigations, e.g., 
background investigations.  
Moreover, the Fair Trade 
Commission, the federal agency, 
which administers and enforces 
the FCRA has issued two letter 
opinions opining that the FCRA 
applies to disciplinary 
investigations.  However, 
multiple cases have held that the 
FCRA is not intended to, and 
does not apply to 
disciplinary/harassment 
investigations.  Liebert Cassidy 
Whitmore advises its clients that 
they need not comply with the 
FCRA when conducting 
disciplinary/harassment 
investigations. 

  Note that most public 
employees possess 
constitutionally 
protected property 
interests in their 
employment, and due 
process requires that 
prior to the imposition of 
disciplinary action, the 
employee receive a copy 
of all documentation 
upon which the 
disciplinary action is 
based.  However, under 
the FCRA and ICRA, 
there may be 
requirements to disclose 
investigation records 
even where disciplinary 
action will not be 
imposed and the records 
will not be maintained in 
the employee’s 
personnel file. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Advance Notice 
to Employee 
 

Not applicable. (see above.) No, although AB 655 
engendered some confusion on 
this point. 
 
Advance notice to 
consumer/employee is not 
required where investigation is 
“sought for employment 
purposes other than suspicion of 
wrongdoing.”203 

No. 
 
Positive clarification was 
supplied by AB 1068. 
 
Same as current, but clarified 
that advance notice is not 
required where “misconduct” is 
suspected.204 

Advance notice is not 
required when 
investigation is 
conducted regarding 
suspected wrongdoing. 
 

Consent Not applicable. None. None.  

Certification to 
Consumer 
Reporting 
Agency 

Not applicable. 

 

Yes. 
 
The employer must certify to the 
ICRA that it will  provide a copy 
of the report to the applicant.205 

No.206 
 

 

Limitations on 
Information to 
be Included in 
Report 
 
 
 

Not applicable. Yes. 
 
The following information may 
not be included in the report: 
 
Bankruptcies that, from the date 
of adjudication, antedate the 
report by more than ten years. 
 
Suits that, from the date of 
filing, and satisfied judgments 
that, from the date of entry, 

Yes. 
 
Same as current. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

 
Limitations on 
Information to 
be Included in 
Report 
(continued) 
 
 
 
 
 
 
 
 
 
 
 
 

antedate the report by more than 
seven years. 
 
Unsatisfied judgments that, from 
the date of entry, antedate the 
report by more than seven years. 
 
Unlawful detainer actions where 
the defendant was the prevailing 
party or where the action is 
resolved by settlement 
agreement. 
 
Paid tax liens that, from the date 
of payment, antedate the report 
by more than seven years. 
 
Accounts placed for collection 
or charged to profit and loss that 
antedate the report by more than 
seven years. 
 
Records of arrest, indictment, 
information, misdemeanor 
complaint, or conviction of a 
crime that, from the date of 
disposition, release, or parole, 
antedate the report by more than 
seven years.207 
 
An investigative consumer 
reporting agency shall not 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

 
 
 
Limitations on 
Information to 
be Included in 
Report 
(continued) 

prepare or furnish an 
investigative consumer report on 
a consumer that contains 
information that is adverse to the 
interest of the consumer and that 
is obtained through a personal 
interview with a neighbor, 
friend, or associate of the 
consumer or with another person 
with whom the consumer is 
acquainted or who has 
knowledge of the item of 
information, unless either (1) the 
investigative consumer reporting 
agency has followed reasonable 
procedures to obtain 
confirmation of the information, 
from an additional source that 
has independent and direct 
knowledge of the information, or 
(2) the person interviewed is the 
best possible source of the 
information.208 
 
Any other adverse information 
that antedates the report by more 
than seven years.209 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Disclosure 
Requirements 
 
 
 
 
Disclosure 
Requirements 
(continued) 

Not applicable. A.B. 655 effected a significant 
negative change on this subject. 
 
The employer must disclose the 
report and provide information 
on who prepared it to the 
applicant “either at the time of 
the meeting or interview 
between the consumer and the 
person who requests an 
investigative consumer report 
regarding that consumer or 
within seven days of the date 
such person receives the report, 
whichever is earlier.”210 

No. 
 
The requirement to disclose was 
abolished by AB 1068.. 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Protection of 
Confidential 
Sources 
 

Not applicable. Yes. 
 
Law states that ICRA must make 
all items of information 
available for inspection, “except 
that the sources of information, 
other than public records and 
records from data bases 
available for sale, acquired 
solely for use in preparing an 
investigative consumer report 
and actually used for no other 
purpose need not be 
disclosed.”211  There is no 
parallel provision regarding 
report to be disclosed by 
employer.  However, if ICRA 
does not have to disclose the 
information, an employer should 
not have to disclose the 
information. 
 
 
 
 
 
 

Yes.  
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

REQUIREMENTS FOR INVESTIGATIONS OF WRONGDOING CONDUCTED IN-HOUSE 

Advance Notice 
to Applicant 

Not applicable. No. No.  

Consent Not applicable. No. No.  

Certification to 
Consumer 
Reporting 
Agency 

No. No. No.  

Limitations on 
Information to 
be Included in 
Report 

Not applicable. No. No.  

Disclosure 
Requirement 
 

Not applicable. Yes. 
 
“Any person who collects, 
assembles, evaluates, compiles, 
reports transmits, transfers, or 
communicates information on a 
consumer’s character, general 
reputation, personal 
characteristics, or mode of living 
for [employment purposes], in 

Yes, but limited. 
 
AB 1068 effected positive 
changes on this subject. 
 
An employer must provide a 
copy of any public record 
(records documenting an arrest, 
indictment, conviction, civil 
judicial action, tax lien, or 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 
lieu of using the services of an 
investigative consumer reporting 
agency, shall provide that 
information to the consumer at 
the time of the meeting or 
interview with the consumer, or 
within seven days of the date the 
person obtains the information 
regarding the consumer, 
whichever is earlier.”212 

outstanding judgment)  which is 
obtained for employment 
purposes within seven (7) days 
after receipt of the information, 
whether the information is 
received in a written or oral 
form.213 
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 FCRA 
(Current) 

ICRA 
(Post AB 655) 

ICRA 
(Post  AB 1068/2868) 

Comments 

Protection of 
Confidential 
Sources 
 

Not applicable. Yes. 
 
Law states that ICRA must make 
all items of information 
available for inspection, “except 
that the sources of information, 
other than public records and 
records from data bases 
available for sale, acquired 
solely for use in preparing an 
investigative consumer report 
and actually used for no other 
purpose need not be 
disclosed.”214  There is no 
parallel provision regarding 
report to be disclosed by 
employer.   
 
However, argument may be 
made that if ICRA does not have 
to disclose the information, 
employer should have to 
disclose the information. 

Yes. 
 
Only public records are required 
to be disclosed. 
 

 

DAMAGES FOR VIOLATIONS 

 Actual damages not to exceed 
$1000, court costs, attorneys’ 
fees, and punitive damages (for 
willful violations).215 

Actual damages or $10,000 
whichever is greater, court costs, 
reasonable attorneys’ fees, and 
punitive damages (if violation is 
grossly negligent or willful).216 

Same as current.  
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5 Fed.Appx. 654. However, see, Lara v. Cowan (D. Ariz. 1994) 848 F.Supp.1456 (Charges against an 
employee for  endangering the health, safety and welfare of a child may be stigmatizing and could possible 
foreclose the employee’s future employment opportunities. The charges triggered the employee’s right to notice 
and opportunity to be heard). 
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45  Lukin v. City and County of San Francisco (1986) 187 Cal.App.3d 807, 232.Cal.Rptr.1; Riveros v. City of Los 

Angeles (1996) 41 Cal.App.4th 1342,49 Cal.Rptr.2d 238. 
46 Murden v. County of Sacramento (1984) 160 Cal.App.3d 302, 206 Cal.Rptr. 699. 
47 CALCOA v. County of San Diego (1999) 72 Cal.App.4th 1209, 85 Cal.Rptr.2d 660. 
48 Thomas v. City of Los Angeles  (C.D. Cal. 1987) 676 F.Supp. 976. 
49 Mendoza v. Regents of the Univ. of Cal. (1978) 78 Cal.App.3d 168, 144 Cal.Rptr.117, Barber v. Sate Personnel 

Board  (1976) 18 Cal.3d 395, 134 Cal.Rptr. 206. 
50 Wilkerson v. City of Placentia  (1981) 118 Cal.App.3d 435, 173 Cal.Rptr. 294. 
51 Otto v. Los Angeles Unified School District (2003) 106 Cal.App.4th 328, 130 Cal.Rptr.2d 512. 
52 Hill v. California State University, San Diego  (1987) 193 Cal.App.3d 1081, 238 Cal.Rptr. 799. 
53 In re Von Roll Isola US.A., Inc. (International Union of Electronic, Electrical, Salaried, 
 Machine and Furniture Workers, AFL -CIO Local 310)  (2003) 758 N.Y.S.2d 698, 304 A.D.2d 934. 
54  Robison v. City of Manteca  (2000) 78 Cal. App.4th 452, 92 Cal.Rptr.2d 748. Haas v. County of San Bernardino 

(2002) 27 Cal.4th 1017,119 Cal.Rptr.2d 341. 
55  Brown v. City of Los Angeles (2002) 102 Cal.App.4th, 125 Cal.Rptr.2d 474. 
56  James v. City of Coronado (2003) 106 Cal.App.4th 905, 131 Cal.Rptr.2d 85. 
57 Hankla v. Long Beach Civil Service Com. (1995) 34 Cal.App.4th 1216, 40 Cal.Rptr.2d 583. 
 See also, Deegan v. City of Mountain View  (1999) 72 Cal.App.4th 37, 84 Cal.Rptr.2d 690. (The Court of 

Appeal held that the city did not abuse its discretion in suspending and demoting an employee for an incident of 
rude and offensive behavior involving members of public and other city staff). 

58 Johnson v. City of Loma Linda (2000) 24 Cal.4th 61, 99 Cal.Rptr.2d 316; See also, Watson v. Department of 
Rehabilitation  (1989) 212 Cal.App.3d 1271, 261 Cal.Rptr. 204; De Cuir v. County of Los Angeles (1998) 64 
Cal.App.4th 75, 78 Cal.Rptr.2d 102. 

59 Castillo v. City of Los Angeles (2001) 92 Cal.App.4th 477, 111 Cal.Rptr.2d 870. 
60 Doyle v. City of Chino (1981) 117 Cal.App.3d 673, 172 Cal.Rptr. 844. 
61 Mennig v. City Council of Culver City (1978) 86 Cal.App.3d 341, 150 Cal.Rptr. 207.  
62  Connick v. Myers (1983) 461 U.S. 138, 103 S.Ct. 1684;  Zugarek v. Southern Tioga School Dist.  (M.D.Pa. 

2002) 214 F.Supp.2d 468; See also, Gardetto v. Mason (10th Cir. 1996) 100 F.3d 803 (A teacher’s private 
conversation with an individual regarding the college’s methods to increase adult and minority enrollment did 
not constitute a matter of public concern, and therefore, was not protected). See, Fazio v. City and County of 
San Francisco (9th Cir. 1997) 125 F.3d 1328. (An assistant district attorney sued the city alleging that his 
termination for campaigning against the district attorney violated his First Amendment free speech rights. The 
Court of Appeals held that the assistant district attorney was a policymaker who could be terminated for a 
political reason.). See, Callaway v. Hafeman (W.D.Wis.1986) 628 F.Supp. 1478. (School district employee’s 
concern of complaining about sexual harassment was personal, rather than public, and thus, First Amendment 
was not implicated.). 

63 Rowland v. Mad River Local School Dist. (6th Cir. 1984) 730 F.2d 444, cert. denied, (1985) 105 S.Ct.1373. 
64 Cal. Gov. Code § 12940. 
65 Boehm v. Foster (9th Cir. 1982) 670 F.2d 111.  
66 Skaarup v. City of North Las Vegas (9th Cir. 2003) 320 F.3d 1040. But see, Glass v. Dache (7th Cir. 1993) 2 

F.3d 733. (The Court of Appeals held that a deputy’s comments to a fellow deputy during off-duty telephone 
conversation about a superior’s possible involvement in removing property from department’s property room 
and about whether any departmental investigation would be adequate touched on matters of public concern for 
purposes of deputy’s claim that his subsequent reprimand for making comments violated First Amendment). 

67 Moran v. State of Wash. (9th Cir. 1998) 147 F.3d 839. 
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68 Unruh v. City Council of the City of Selma (1978) 78 Cal.App.3d 18, 143 Cal.Rptr. 870.  
69 Lytle v. Wondrash (9th Cir. 1999) 182 F.3d 1083. See also, Rendish v. City of Tacoma (9th  Cir. 1997) 123 F.3d 

1216, cert. denied, (1998)524 U.S. 952, 118 S.Ct. 2368 (the Court of Appeals upheld the termination of a city 
attorney who filed a lawsuit against the city. The city’s interest in effective and efficient fulfillment of its public 
responsibilities outweighed the dismissed city attorney’s interest in pursuing her litigation). 

70 Department of Corrections v. State Personnel Bd. (1997) 59 Cal.App.4th 131, 69 Cal.Rptr.2d 34 (white male 
correctional sergeant’s expression to Hispanic female correctional officer, who had benefited from affirmative 
action policy of California Department of Corrections (CDC), of his frustration and anger with CDC’s policy of 
giving preferential treatment to minority officers involved matter of public concern, for purposes of 
determining whether sergeant’s expression was protected by First Amendment.). 

71 Germann v. City of Kansas City (8th Cir. 1985) 776 F.2d 761, cert. denied, (1986) 479 U.S. 813, 107 S.Ct. 63. 
72 Karins v. City of Atlantic City (1998) 152 N.J. 532, 706 A.2d 706. See also, Morris v. Crow. (11th Cir. 1997) 

117 F.3d 449 (The court held that a sheriffs interest in promoting efficiency of his administration outweighed 
employee’s interest in engaging in her First Amendment activity by using profane language to reprimand of one 
of her superiors in full view of her coworkers). 

73 Franklin v. Leland Stanford Junior University (1985)172 Cal.App.3d 322, 218 Cal.Rptr. 228.  
74 Voigt v .Savell (9th Cir. 1995)70 F.3d 1552. 
75 Pool v. Vanrheen (9th Cir. 2002) 297 F.3d 899, 907; See also, Tyler v. City of Mountain Home, Ark. (8th 

Cir.1995) 72F.3d 568 (A police officer was demoted for writing letter to the Sheriff’s Department complaining 
that certain deputy sheriffs violated a standing  policy held by both the Police and the Sheriffs Departments 
which mandated that suspects with blood alcohol levels in excess of the legal limit were to be arrested. The 
Court of Appeal held that the demotion did not violate the First Amendment in that the City’s interest in 
maintaining discipline, morale, proper chain of command in its police department, and close working 
relationship with the neighboring Sheriffs Department outweighed the police officer’s free speech). 

76  Morrison v. National Aeronautics and Space Administration (Nov. 23, 1994) 65 M.P.S.R.348, MSPB No. 
CH0752940362-J-1; Tyler v. City of Mountain Home, Ark.  (8th Cir.1995) 72 F.3d 568 (A chancellor’s order 

 for removal of photographs from a department display case did not violate a professors’ First Amendment 
rights, nor former student’s constitutional rights, to extent that they were engaging in nonverbal expressive 
conduct by bearing weapons in the photographs.). 

77 Pappas v. Giuliani  (2nd Cir. 2002) 290 F.3d 143. (A police officer’s free speech rights were not violated when 
he was terminated for anonymously disseminating anti-black and anti-Semitic materials.) Compare with, 
Locurto v. Giuliani, supra, 269 F.Supp.2d 368 (a District Court overturned the termination of police and fire 
department employees for participating in a parade float depicting African Americans in a stereotypical 
manner). 

78 Constancio v. State Personnel Bd. (1986) 179 Cal.App.3d 980, 225 Cal.Rptr. 133. 
79 Hooks v. State Personnel Bd. (1980) 111 Cal.App.3d 572, 168 Cal.Rptr.630. See also, Norris v. State Personnel 

Bd. (1985) 174 Cal.App.3d 393, 219 Cal.Rptr. 895. 
80 Chang v. City of Palos Verdes Estates (1979) 98 Cal.App.3d 557, 159 Cal.Rptr. 630.  
81 Gillies v. Sacramento City Civil Service Bd. (1979) 99 Cal.App.3d 417, 160 Cal.Rptr. 278. 
82 Constancio v. State Personnel Bd., supra. 
83 Nicolini v. County of Tuolumne (1987) 190 Cal.App.3d 619, 235 Cal.Rptr. 559. 
84 Marcum v. McWhorter (6th Cir. 2002) 308 F.3d 635; Mercure v. Van Buren Tp. (E.D.Mich. 2000) 81 

F.Supp.2d 814. Compare with City of Sherman v. Henry (1995) 910 S.W.2d 542 (The Court of Appeal held that 
the first officer’s private, legal sexual conduct of having an affair with a second officer’s wife was protected by 
State Constitution’s privacy right, and the city’s interest in denying promotion did not override 

 first officer’s privacy right). 
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85 Fugate v. Phoenix Civil Service Bd. (9th Cir. 1986) 791 F.2d 736.  
86 Department of Parks & Recreation v. State Personnel Bd. (1991) 233 Cal.App.3d 813, 284 Cal.Rptr. 839. 
87 Shawgo v. Spradlin  (5th Cir. 1983) 701 F.2d 470,  cert. denied, 104 S.Ct. 404. 
88 Carosella v. U.S. Postal Service (Fed.Cir. 1987) 816 F.2d 638. 
89 Warren v. State Personnel Bd. (1979) 94 Cal.App.3d 95, 156 Cal.Rptr. 351.  
90 Cockburn v. Santa Monica Community College Dist. Personnel Com. (1984) 161 Cal.App.3d 734,                     

 207 Cal.Rptr. 589.  
91 Swank v. Smart (7th Cir. 1990) 898 F.2d 1247. 
92  Ramirez v. State Personnel Bd. (1988) 204 Cal.App.3d 288, 251 Cal.Rptr. 9. 
93   Cronin v. Town of Amesbury (D.Mass. 1995) 895 F.Supp. 375. 
94 Cummings v. Civil Service Com. (1995) 40 Cal.App.4th 1643, 47 Cal.Rptr.2d 775. 
95 Kelly v. State Personnel Bd. (1979) 94 Cal.App.3d 905, 156 Cal.Rptr. 795. 
96 Flowers v. State Personnel Bd. (1985) 174 Cal.App.3d 753, 220 Cal.Rptr.139. 
97 Williams v. City of Los Angeles (1988)47 Cal.3d 195, 252 Cal.Rptr. 817; California Correctional Peace 

Officers Assn. v. State of California (2000) 82 Cal.App.4th 294, 98 Cal.Rptr.2d 302; Hanna v. City of Los 
Angeles (1989) 212 Cal.App.3d 363, 260 Cal.Rptr. 782.   See also, Parker v. Baltimore and Ohio R. Co. 
(D.D.C. 1983) 555 F.Supp. 1177. (The District Court held that the plaintiffs Fifth Amendment privilege against 
compelled self-incrimination applied to the tapes where the act of recording conversations without all parties’ 
consent was a felony in Maryland). 

98 Zink v. City of Sausalito (1977) 70 Cal.App.3d 662, 139 Cal.Rptr. 59. 
99 Woodland Joint Unified School Dist. v. Commission on Professional Competence (1992) 2 Cal.App.4th 1429, 4 

Cal.Rptr.2d 227. See also, Sienkiewicz v. County of Santa Cruz (1987) 195 Cal.App.3d 134, 240 Cal.Rptr. 451. 
(The officer’s suspension and dismissal were upheld as there was evidence that he was psychologically unfit to 
perform regular duty involving inmate contact.). 

100 Yeschick v. Department of Transp., FAA (Fed.Cir. 1986) 801 F.2d 383. 
101 Ackerman v. State Personnel Bd. (1983) 145 Cal.App.3d 395, 193 Cal.Rptr. 190. 
102 Titus v. Civil Service Com. (1982) 130 Cal.App.3d 357, 181 Cal.Rptr. 699.  
103 Talmo v. Civil Service Com. (1991) 231 Cal.App.3d 210, 282 Cal.Rptr. 240. 
104 Kazensky v. City of Merced (1998) 65 Cal.App.4th 44, 76 Cal.Rptr.2d 356. 
105 Deegan v. City of Mountain View, supra, 72 Cal.App.4th 37. 
106 Camarena v. State Personnel Bd. (1997) 54 Cal.App.4th 698, 62 Cal.Rptr.2d 775. 
107 Martinez v. County of Tulare (1987) 190 Cal.App.3d 1430, 235 Cal.Rptr. 851. 
108 Musquiz v. City of Huntington Park (1986) 180 Cal.App.3d 876, 225 Cal.Rptr. 817.  
109 Mims v. Los Angeles Community College Dist. (1981)117 Cal.App.3d 352, 172 Cal.Rptr. 524. 
110 Stanton v. State Personnel Bd. (1980)105 Cal.App.3d 729, 164 Cal.Rptr. 557. 
111 Jordan v. WCAB (1985) 175 Cal.App.3d 162, 220 Cal.Rptr. 554. 
112 Mitchell v. State Personnel Bd. (1979) 90 Cal.App.3d 808, 153 Cal.Rptr. 552.  
 
113 Russell Anderson v. California State Personnel Bd. (1987) 194 Cal.App.3d 761, 239 Cal.Rptr.824. 
 See, Ramirez v. California State Personnel Board, supra, 204 Cal.App.3d 288. 
114 Thompson v. State Personnel Bd. (1988) 201 Cal.App.3d 423, 247 Cal.Rptr. 210.  
115  Gonzalez v. State Personnel Bd. (1995) 33 Cal.App.4th 422, 39 Cal.Rptr.2d 282. 
116 Abaqueta v. U.S. (D.Ariz. 2003) 255 F.Supp.2d 1020. 
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117 Johnson v. Multnomah County, Or. (9th Cir. 1995) 48 F.3d 420; Moran v. State of Wash. (9th  Cir. 1998) 147 

F.3d 839; Skaarup v. City of North Las Vegas, supra. 
118 Cox v. Civil Service Com’n of Douglas County (2000) 259 Neb. 1013. 
119 Karins v. City of Atlantic City (1998) 152 N.J. 532, 706 A.2d 706; Green Tp. Educ: Ass’n v. Rowe (2000) 328 

N.J. 525, 746 A.2d 499. 
120 Rankin v. McPherson (1987) 483 U.S. 378, 107 S.Ct. 2891. 
121 Yeschick v. Department of Transp., FAA., supra; Bryant v. National  Science Foundation (Fed.Cir. 1997) 105 

F.3d 1414; Law v. US. Postal Service (Fed.Cir. 1988)  852 F.2d 1278. 
122 Coszalter v. City of Salem (9th Cir. 2003) 320 F.3d 968. 
123 Hyland v. Wonder (9th Cir. 1997) 117 F.3d 405. 
124 Nunez v. Davis (9th Cir. 1999) 169 F.3d 1222. 
125 Lambert v. Richard (9th Cir. 1995) 59 F.3d 134. 
126  Cox v. Civil Service Corn’n of Douglas County (2000) 259 Neb. 1013. 
127  Green Tp. Educ. Ass’n v. Rowe, supra. 
128 Yancey v. State Personnel Bd. (1985) 167 Cal.App.3d 478, 213 Cal.Rptr. 634. 
129 McLeod v. Department of the Army (9th Cir. 1983) 714 F.2d 918. 
130  Edgerton v. State Personnel Bd. (2000) 83 Cal.App.4th 1350, 100 Cal.Rptr.2d 491. 
131 Richardson v. Board of Supervisors (1988) 203 Cal.App.3d 486, 250 Cal.Rptr.1. 
132 Pellicano v. U.S. (9th Cir. 1982) 692 F.2d 75. 
133 Bell v. City Council of the City of Coachella (1967) 252 Cal.App.2d 136, 60 Cal.Rptr. 139. 
134 Los Angeles County Employees Assn., Local 660 v. Sanitation Dist. No. 2 (1979) 89 Cal.App.3d 294, 152 

Cal.Rptr. 415. 
135 Bourland v. Commission on Professional Competence (1985) 174 Cal.App.3d 317, 219 Cal.Rptr. 906.  
136 Kraslawsky v. Upper Deck Co. (1997) 56 Cal.App.4th 179, 65 Cal.Rptr.2d 297. See also, Smith v. Fresno 

Irrigation Dist. (1999) 72 Cal.App.4th 147, 84 Cal.Rptr.2d 775 (Construction and maintenance worker who 
was terminated by Irrigation District after failing random drug test brought claims for wrongful termination and 
invasion of privacy under state Constitution. The Court of Appeal held that Irrigation District’s legitimate and 
substantial safety- related reasons for random drug testing outweighed the worker’s expectation of privacy.). 

137 Phillips v. St. Mary Regional Medical Center (2002) 96 Cal.App.4th 218, 116 Cal.Rptr.2d 770; Grant-Burton v. 
Covenant Care, Inc. (2002) 99 Cal.App.4th 1361, 122 Cal.Rptr.2d 204; Jersey v. John Muir Medical  Center  
(2002) 97 Cal.App.4th 814, 118 Cal.Rptr.2d 807. 

138  Turner v. Anheuser-Busch, Inc. (1994) 7 Cal.4th 1238, 32 Cal.Rptr.2d 223; Colores v. Board of  Trustees 
(2003) 105 Cal.App.4th 1293, 130 Cal.Rptr.2d 347. 

139  Id., 32 Cal.Rptr.2d at 234. 
140 Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 37 Cal.Rptr.2d 718.  
141 Freund v. Nycomed Amersham (9th Cir. 2003) 326 F.3d 1070. 
142 Glenn v. Clearman’s Golden Cock Inn (1961) 192 Cal.App.2d 793, 13 Cal.Rptr.769; Gelini v. Tishgart  (1999) 

77 Cal.App.4th 219, 91 Cal.Rptr.2d 447 (Statute guaranteeing “individual workman full freedom of 
association, self- organization, and designation of representatives of his own choosing” provides individual 
employee with right to designate an attorney or other individual to represent him in negotiating terms and 
conditions of his employment, and employer’s discharge of employee for so doing constitutes violation of the 
 statute). 
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143 Petermann v. International Brotherhood of Teamsters (1959) 174 Cal.App.2d 184, 344 P. 2d 25; Foley v. 

Interactive Data Corp. (1988) 47 Cal.3d 654, 254 Cal.Rptr. 211 (Public policy did not prohibit employer from 
discharging employee allegedly due to employee’s informing employer that another employee was under 
investigation for embezzlement from prior employer). 

144 Nelson v. United Technologies (1999) 74 Cal.App.4th 597, 88 Cal.Rptr.2d 239; Mora v. Chern- Tronics, Inc. 
(S.D.Cal. 1998) 16 F.Supp.2d 1192. 

145 Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 4 Cal.Rptr.2d 874. 
146  Jie v. Liang Tai Knitwear Co. (2001) 89 Cal.App.4th 654, 107 Cal.Rptr.2d 682. 
147  Grant-Burton v. Covenant Care, Inc. (2002) 99 Cal.App.4th 1361, 122 Cal.Rptr.2d 204. 
148  Semore v. Pool (1990) 217 Cal.App.3d 1087, 266 Cal.Rptr. 280. 
149 Cleary v. American Airlines (1980) 111 Cal App. 3d 443, 168 Cal.Rptr. 722 (disapproved by the California 

Supreme Court in Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 254 Cal.Rptr. 211).  
150 Tomlinson v. Qualcomm, Inc. (2002) 97 Cal.App.4th 934, 118 Cal.Rptr.2d 822; Starzynski v. Capital Public 

Radio, Inc. (2001) 88 Cal.App.4th 33, 105 Cal.Rptr.2d 525; Guz v. Bechtel Nat. Inc. (2000) 24 Cal.4th 317, 
100 Cal.Rptr.2d 352. 

151 Kim v. Regents of University of California (2000) 80 Cal.App.4th 160, 95 Cal.Rptr.2d 10. 
152 Conkle v. Jeong (N.D. Cal. 1994) 853 F. Supp. 1160 (holding that a former employer's statements for former 

employee's prospective employers were presumed privileged, if made without actual malice and therefore, were 
not actionable for defamation; malice could not be inferred from former employer's statement that he did not 
want employee to return and merely provided a candid response to questions by prospective employer, that 
employee acted like she thought she was management, was too radical, was a difficult employee, and was more 
trouble than she was worth). 

153 Randi W. v. Muroc Joint Unified School Dist. (1997) 14 Cal.4th 1066, 60 Cal.Rptr.2d 263.  See, Richland 
School Dist. v. Mabton School Dist. (2002) 111 Wash.App.377, 45 P.3d 580 (A Court of appeal in Washington 
held that a former employer did not owe school custodian’s new employer a duty under common law 
negligence principles to include the dismissed charges of child molestation and the reprimands in custodian’s 
letters of recommendation.).  See also, Davis v. Board of County Com’rs of Dona Ana County (1999) 127 N.M. 
785, 987 P.2d 1172 (The court held that when the county’s law enforcement officers undertook to give the 
employment reference, the county owed a duty not to make negligent misrepresentations to the psychiatric 
hospital that hired the former employee as a mental health technician.  The county’s duty extended to the 
patient, if a substantial risk of physical harm to third parties was foreseeable). 

154 Evan F. v. Hughson United Methodist Church (1992) 8 Cal.App.4th 825, 10 Cal.Rptr.2d 748 (holding an 
employer liable for the negligent hiring of an employee who the employer knows is unfit or when the employer 
fails to use reasonable care to discover the employee's unfitness before hiring the employee). 

155  Hirst v. Gertzen (9th Cir. 1982) 676 F.2d 1252.  
156 Marusa v. District of Columbia (D.C. Cir. 1973) 484 F.2d 838. 
157  Rieser v. District of Columbia (D.C. Cir. 1977) 563 F.2d 462. 
158 City of Canton, Ohio v. Harris (1989) 489 US 378, 109 S. Ct. 1197; see also Merritt v. County of Los Angeles 

(9th Cir. 1989) 875 F.2d 765. 
159  Gibson v. County of Washoe (9th Cir. 2002) 290 F.3d 1175; Merritt v. County of Los Angeles (9th Cir. 1989) 

875 F.2d 765. 
160  Federico v. Superior Court (Jenry G.) (1997) 59 Cal.App.4th 1207, 69 Cal.Rptr.2d 370. 
161  Merritt v. County of Los Angeles, supra. 
162  Mendoza v. City of Los Angeles (1998) 66 Cal.App.4th 1333, 78 Cal.Rptr.2d 525. 

 
 



 
 

Discipline:  Putting it into Practice 
©2004 Liebert Cassidy Whitmore 

118 

                                                                                                                                                             
163  15 U.S.C. § 1681(a)b. 
164   Civil Code § 1786.2(a). 
165   15 U.S.C 1681(h). 
166  15 U.S.C 1681(c). 
167  Civil Code § 1786.10(f). 
168  Civil Code § 1786.2(b). 
169  15 U.S.C. § 1681a(d)(1)(A)-(C). 
170  Civil Code § 1786.2(c). 
171  15 U.S.C. § 1681a(f) 
172  Civil Code § 1786.10(d). 
173  15 U.S.C. § 1681b(b)(2)(A). 
174  This notice requirement does not apply where a report is requested regarding suspected wrongdoing by a 

current employee, e.g., a harassment investigation. 
175  Civil Code § 1786.16(a)(2). 
176  Civil Code § 1786.16(a)(2) (as amended by AB 1068). 
177  Civil Code § 1786.16(b)(1) (as amended by AB 1068). 
178  This notice requirement does not apply where a report is requested regarding suspected wrongdoing by a 

current employee, e.g., a harassment investigation. 
179  15 U.S.C. § 1681b(b)(2)(B). 
180  Civil Code § 1786.12(f). 
181  Civil Code § 1786.16(c)(as amended by AB 1068); Civil Code § 1786.12(f). 
182  15 U.S.C. § 1681b(b)(1)(A). 
183  Civil Code § 1786.16(a)(4). 
184  California Civil Code § 1786.16(a)(4). 
185  The above limitations do not apply when a report will be used in connection with the employment of any 

individual at an annual salary which equals $75,000. 15 U.S.C. § 1681c(b). 
186  These items of information shall no longer be reported if at any time it is learned that, in the case of a 

conviction, a full pardon has been granted or, in the case of an arrest, indictment, information, or misdemeanor 
complaint, a conviction did not result; except that records of arrest, indictment, information, or misdemeanor 
complaints may be reported pending pronouncement of judgment on the particular subject matter of those 
records. 

187  Civil Code § 1786.18(d). 
188  Civil Code § 1786.18(a). 
189  Civil Code § 1786.18 (b)(2) (as amended by AB 2868). 
190  15 U.S.C 1681a(k)(1)(B)(ii). 
191  15 U.S.C 1681b(c). 
192  15 U.S.C 1681m(a). 
193  Civil Code § 1786.40 (as added by AB 1068). 
194  15 U.S.C 1681b(c). 
195  Civil Code § 1786.16(b). 
196  Civil Code § 1786.16(b)(1) (as amended by AB 1068). 
197  Civil Code § 1786.10(b). 
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198  Civil Code § 1786.53(b)(2). 
199  Civil Code § 1786.53. 
200  Civil Code § 1786.53(b)(2) (as amended by AB 1068). 
201  Civil Code § 1786.53(b)(1) (as amended by AB 1068). 
202  Civil Code § 1786(b)(3) (as amended by AB 1068). 
203  Civil Code § 1786.16(a)(2). 
204  Civil Code § 1786.16(a)(2) (as amended by AB 1068). 
205  Civil Code § 1786.18(a)(4). 
206    Civil Code § 1786.16(c)(as amended by AB 1068). 
207  These items of information shall no longer be reported if at any time it is learned that, in the case of a 

conviction, a full pardon has been granted or, in the case of an arrest, indictment, information, or misdemeanor 
complaint, a conviction did not result; except that records of arrest, indictment, information, or misdemeanor 
complaints may be reported pending pronouncement of judgment on the particular subject matter of those 
records. 

208  Civil Code § 1786.18(d). 
209  Civil Code § 1786.18(a). 
210  Civil Code § 1786.16(b). 
211  Civil Code § 1786.10(b). 
212  Civil Code § 1786.53. 
213  Civil Code § 1786.53(b)(1) (as amended by AB 1068). 
214  Civil Code § 1786.10(b). 
215  15 U.S.C 1681n, 15 U.S.C 1681o. 
216  Civil Code § 1786.50. 
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