
 

1 

 

              30 DAY MATERIALS AND TENTATIVE 
GENERAL SCHEDULE 

NCOIL SUMMER MEETING 
JULY 13 - 16, 2022 

 
As of July 6, 2022, and Subject to Change 

 
 

 
Hyatt Regency Jersey City 

Jersey City, New Jersey 
 



 

2 

 

 
NCOIL SUMMER MEETING 

Jersey City, New Jersey 
July 13 - 16, 2022 

TENTATIVE SCHEDULE 
WEDNESDAY, JULY 13TH  
 
Budget Committee     5:00 p.m. - 5:30 p.m. 
 
Audit Committee (Members Only)   5:30 p.m. - 6:00 p.m. 
 
Welcome Reception     6:00 p.m. - 7:00 p.m. 
 
THURSDAY, JULY 14TH  
Registration      7:00 a.m. - 5:00 p.m. 
Exhibits Open:  8:30 a.m. – 5:00 p.m.  
 
Welcome Breakfast     8:15 a.m. - 9:45 a.m. 
 
Networking Break     9:45 a.m. - 10:00 a.m. 
 
NCOIL Innovation Series    10:00 a.m. - 11:30 a.m. 
Private Equity’s Influence and Impact on the 
Insurance Industry 
 
Joint State-Federal Relations & International 11:30 a.m. - 12:45 p.m. 
Insurance Issues Committee 
 
The Institutes Griffith Foundation Legislator  12:45 p.m. - 2:00 p.m. 
Luncheon 
Legislative Oversight: An Exploration of its Role 
In Our System 
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Health Insurance & Long Term Care Issues  2:00 p.m. - 3:30 p.m. 
Committee 
 
Networking Break     3:30 p.m. - 3:45 p.m. 
 
Financial Services & Multi-Lines Issues Committee 3:45 p.m. - 5:15 p.m. 
 
Adjournment      5:15 p.m. 
 
CIP Member & Sponsor Reception   6:00 p.m. - 7:00 p.m. 
 
FRIDAY, JULY 15TH 
  
Registration      8:00 a.m. - 4:00 p.m. 
  Exhibits Open:  8:00 a.m. – 4:00 p.m. 
 
Workers’ Compensation Insurance Committee 9:00 a.m. - 10:30 a.m. 
 
Networking Break     10:30 a.m. - 10:45 a.m. 
 
Special Discussion on Federal Insurance (FIO) 10:45 a.m. - 11:15 a.m. 
Priorities 
 
NCOIL – NAIC Dialogue    11:15 a.m. - 12:30 p.m. 
 
Luncheon with Keynote Address   12:30 p.m. - 2:00 p.m. 
 
*Note: There will be a room available throughout the duration of the conference for 
informal meetings.  Attendees should feel free to meet with legislators there throughout 
the meeting.* 
 
General Session     2:00 p.m. - 3:30 p.m. 
Biomarker Testing and Precision Medicine: 
Connecting Patients With The Right Treatment 
At The Right Time 
 
Life Insurance & Financial Planning Committee 3:30 p.m. - 5:00 p.m. 
 
Adjournment      5:00 p.m. 
 
IEC Board Meeting     5:00 p.m. - 5:45 p.m. 
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SATURDAY, JULY 16TH 
 
 Registration      8:00 a.m. - 12:00 p.m. 
  Exhibits Open:  8:00 a.m. – 11:00 a.m. 
 
The Institutes Griffith Foundation Legislator  8:00 a.m. - 9:00 a.m. 
Breakfast 
Exploring the Hallmarks of the Insurance System 
and its Stabilizing Effect in Troubling Economic Times  
  
Property & Casualty Insurance Committee  9:00 a.m. - 10:45 a.m. 
 
Networking Breakfast     10:45 a.m. - 11:00 a.m. 
 
General Session     11:00 a.m. - 12:15 p.m. 
“Social Inflation”: Fact or Fiction?       
 
Executive Committee     12:15 p.m. - 1:00 p.m. 
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***Please note all speakers listed are scheduled to speak as of July 6, 2022.  There will 

be modifications between now and the start of the conference.*** 
 

***Note: There will be a room available throughout the duration of the conference for 
informal meetings.  Attendees should feel free to meet with legislators there 

throughout the conference.*** 
 

Wednesday, July 13th, 2022 
 
Budget Committee 
Wednesday, July 13, 2022 
5:00 p.m. – 5:30 p.m. 
 
Chair: Rep. Tom Oliverson, M.D. (TX) – NCOIL Treasurer 
Vice Chair: Sen. Neil Breslin (NY) 
 
1.) Call to Order/Roll Call/Approval of November 17, 2021 Committee Meeting Minutes 
2.) 2023 Budget Planning Discussion 
3.) Any Other Business 
4.) Adjournment 
 
Audit Committee (Members Only) 
Wednesday, July 13, 2022 
5:30 p.m. – 6:00 p.m. 
 
Chair: Asm. Kevin Cahill (NY) – NCOIL Vice President 
Vice Chair: Sen. Travis Holdman (IN) 
 
Welcome Reception 
Wednesday, July 13, 2022 
6:00 p.m. – 7:00 p.m. 
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Thursday, July 14th, 2022 
 
 
Welcome Breakfast 
Thursday, July 14, 2022 
8:15 a.m. – 9:45 a.m. 
 
 
1.) Sponsor’s Welcome 
 Andrew Musick, Senior Advisor, Legislative Affairs – NJM Insurance Group 
2.) Hon. Tom Considine 
 -Introductory Comments from NCOIL CEO 
3.) Asm. Ken Cooley (CA) 
 a.) President’s Welcome 
 b.) New Member Welcome and Introduction 
4.) Will Melofchik, NCOIL General Counsel 
 -Agenda Overview  
5.) Rep. Tom Oliverson, M.D. (TX) – NCOIL Treasurer 
 -Update on NCOIL Open to Benefit ILF Scholarship Fund  
6.) Any Other Business 
7.) Adjournment 
 
 
Networking Break 
Thursday, July 14, 2022 
9:45 a.m. – 10:00 a.m. 
 
 
 
NCOIL Innovation Series 
Private Equity’s Influence and Impact on the Insurance Industry 
Thursday, July 14, 2022 
10:00 a.m. – 11:30 a.m. 
 

Moderator: Rep. Joe Fischer (KY) 
 
Leslie Scism     Jeff Hooke, MBA 
News Editor     Senior Lecturer  
The Wall Street Journal   Johns Hopkins Carey Business School 
 
David Burton     Jamal Hagler 
Senior Fellow     Vice President of Research 
Heritage Foundation    American Investment Council 
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Joint State-Federal Relations & International Insurance Issues Committee 
Thursday, July 14, 2022 
11:30 a.m. – 12:45 p.m. 
 
Chair: Sen. Paul Utke (MN) 
Vice Chair: Rep. Brenda Carter (MI) 
 
1.) Call to Order/Roll Call/Approval of March 4, 2022 Committee Meeting Minutes 
2.) Continued Discussion on 340B Drug Pricing Program 

Wayne Winegarden, Ph.D., Senior Fellow, Business & Economics – Pacific 
Research Institute 
Miranda Motter, Senior VP, State Affairs and Policy - America’s Health 
Insurance Plans (AHIP) 

3.) Discussion on International Insurance Issues of Legislative and Regulatory Concern 
The Hon. Dean Cameron, Idaho Insurance Director – National Association of 
Insurance Commissioners (NAIC) President 
The Hon. Gary Anderson, Massachusetts Insurance Commissioner – Chair, NAIC 
International Insurance Relations (G) Committee  

4.) Presentation on Developments Surrounding New Treatments for Alzheimer’s Disease 
Carter Harrison, Director of State Regulatory & Legislative Affairs – Alzheimer’s 
Association 

5.) Any Other Business 
6.) Adjournment 
 
 
The Institutes Griffith Foundation Legislator Luncheon 
Legislative Oversight: An Exploration of Its Role in Our System 
Thursday, July 14, 2022 
12:45 p.m. – 2:00 p.m. 
 
***Open to Public Policymakers and Staff Only*** 
 

Moderator:   Frank Tomasello 
Executive Director 

            The Institutes Griffith Foundation 
 
 
Ben Eikey      The Honorable John Huff 
State Training & Communications Manager  Former NAIC President & Missouri  
The Carl Levin Center for Oversight & Democracy Insurance Director 

CEO – Ass’n of Bermuda Insurers &      
Reinsurers (ABIR) 
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Health Insurance & Long Term Care Issues Committee 
Thursday, July 14, 2022 
2:00 p.m. – 3:30 p.m. 
 
Chair: Asw. Pam Hunter (NY) 
Vice Chair: Del. Steve Westfall (WV) 
 
1.) Call to Order/Roll Call/Approval of March 6, 2022 Committee Meeting Minutes 
2.) Presentation of Legislative Toolkit on Developments in Medical Coverage for Obesity 

Randy Pate, Founder, Randolph Pate Advisors, LLC; former Deputy 
Administrator and Director of the Center for Consumer Information and 
Insurance Oversight (CCIIO) at the Center for Medicare & Medicaid Services 
(CMS) 

3.) Presentation on Using Health Insurance Rate Review Authority to Constrain Health 
Care Costs 

The Hon. Chris Koller, President – Milbank Memorial Fund; former Rhode Island 
Health Insurance Commissioner 

4.) Discussion on Preparations for/Implications of End of Public Health Emergency 
Miranda Motter, Senior VP, State Affairs and Policy - America’s Health 
Insurance Plans (AHIP) 

5.) Healthcare Marketplace Priorities: Views from CCIIO 
 Jeff Wu, Deputy Director for Policy – CCIIO 
6.) Any Other Business 
7.) Adjournment 
 
 
Networking Break 
Thursday, July 14, 2022 
3:30 p.m. – 3:45 p.m. 
 
 
Financial Services & Multi-Lines Issues Committee 
Thursday, July 14, 2022 
3:45 p.m. – 5:15 p.m. 
 
Chair: Rep. Edmond Jordan (LA) 
Vice Chair: Rep. Jim Dunnigan (UT) 
 
1.) Call to Order/Roll Call/Approval of March 5, 2022 Committee Meeting Minutes 
2.) Continued Discussion on NCOIL Insurance Regulatory Sandbox Model Act 

Rep. Bart Rowland (KY) – Sponsor; Rep. Wendi Thomas (PA); Rep. Tom 
Oliverson, M.D. (TX), NCOIL Treasurer – Co-Sponsors 
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 Allen Kamrava, Founder & CEO - Eusoh 
 Greg Mitchell, Esq. – Frost, Brown, Todd, LLC 
 JP Wieske – The American InsurTech Council 

Wes Bissett, Senior Counsel - Independent Insurance Agents and Brokers of 
America (IIABA) 

3.) Presentation on North Carolina Department of Insurance Efforts Fighting Insurance 
Fraud 

 The Hon. Mike Causey – North Carolina Insurance Commissioner  
4.) Update on Developments in Electronic Delivery of Insurance Documents 

Karen Melchert, Regional VP, State Relations - American Council of Life Insurers 
(ACLI) 
John Feeney, VP, External Affairs - Prudential Financial; Co-Chair: ACLI 
Innovation Subcommittee 

5.) Discussion on Trends in the Use of Artificial Intelligence in Insurance Underwriting 
 Neil Spector, President, Underwriting Solutions - Verisk 
6.) Any Other Business 
7.) Adjournment 
 
CIP Member & Sponsor Reception 
Thursday, July 14, 2022 
6:00 p.m. – 7:00 p.m. 
 
 
Friday, July 15, 2022 
 
Workers’ Compensation Insurance Committee 
Friday, July 15, 2022 
9:00 a.m. – 10:30 a.m. 
 
Chair: Sen. Bob Hackett (OH) 
Vice Chair: Rep. Hank Zuber (MS) 
 
1.) Call to Order/Roll Call/Approval of March 4, 2022 Committee Meeting Minutes 
2.) “State of the Line Presentation” – An Update on the Status of and Trends in the 

Workers’ Compensation Insurance Marketplace 
Jeff Eddinger, Executive Director, Regulatory Business Management – National 
Council on Compensation Insurance (NCCI) 

3.) Evaluating the Effects of COVID-19 Presumptions on the Workers' Compensation 
Insurance System 

Michael Dworsky, Ph.D., Senior Economist; Faculty, Pardee RAND Graduate 
School – RAND Corporation 

4.) Presentation on Ohio Workers’ Compensation System 
 John Logue, Chief of Strategic Direction – Ohio Bureau of Workers’ 

Compensation 
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5.) Introduction and Discussion on Proposed Amendments to NCOIL Model State 
Structured Settlement Protection Act 

 Sen. Paul Utke (MN) – Sponsor; Rep. Bart Rowland (KY) – Co-sponsor 
 Jack Kelly - National Association of Settlement Purchasers (NASP) 
 Ingrid Hopkinson – National Structured Settlement Trade Association (NSSTA) 

Frank O’Brien, VP, State Gov’t Relations, American Property Casualty Insurance 
Association (APCIA) 

6.) Any Other Business 
7.) Adjournment 
 
 
Networking Break 
Friday, July 15, 2022 
10:30 a.m. – 10:45 a.m. 
 
 
Special Discussion on Federal Insurance Office (FIO) Priorities 
10:45 a.m. – 11:15 a.m. 
 
Steven Seitz, Director – FIO 
 
 
NCOIL – NAIC Dialogue 
Friday, July 15, 2022 
11:15 a.m. – 12:30 p.m. 
 
Chair: Asm. Kevin Cahill (NY) – NCOIL Vice President 
Vice Chair: Rep. Tom Oliverson, M.D. (TX) – NCOIL Treasurer 
 
1.) Call to Order/Roll Call/Approval of March 5, 2022 Committee Meeting Minutes 
2.) Discussion on Initiatives to Promote Health Equity 
3.) Discussion on Developments in Private Equity’s Role in the Insurance Marketplace 
4.) Discussion on NAIC Employee Retirement Income Security Act (ERISA) (B) Working 

Group 
5.) Update on NAIC Special Committee on Race and Insurance 
6.) Update on Work of New NAIC Innovation Cybersecurity and Technology (H) 

Committee 
7.) Any Other Business 
8.) Adjournment 
 
 
Luncheon with Keynote Address 
Friday, July 15, 2022 
12:30 p.m. – 2:00 p.m. 
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Sponsor’s Welcome:    Michael H. Lanza 
Executive Vice President and General Counsel 
Selective Insurance Group, Inc. 

 
Remarks from NAIC President:  The Hon. Dean Cameron 

Idaho Insurance Director 
 
Keynote Address:    The Hon. Matthew J. Platkin 

62nd Attorney General of New Jersey 
 
 
General Session 
Biomarker Testing and Precision Medicine: Connecting Patients with The Right 
Treatment at the Right Time 
Friday, July 15, 2022 
2:00 p.m. – 3:30 p.m. 
 

Moderator: Asw. Pam Hunter (NY) 
 
Tiffany Westrich-Robertson 
CEO & Co-Founder 
International Foundation for Autoimmune & Autoinflammatory Arthritis   
 
Hilary Gee Goeckner, MSW 
Senior State & Local Campaigns Manager – Access to Care American Cancer Society 
Action Network, Inc. 
 
Alyssa Schatz 
Senior Director, Policy & Advocacy 
National Comprehensive Cancer Network (NCCN) 
 
Miranda Motter 
Senior VP, State Affairs and Policy 
America’s Health Insurance Plans (AHIP)    
 
Life Insurance & Financial Planning Committee 
Friday, July 15, 2022 
3:30 p.m. – 5:00 p.m. 
 
Chair: Asw. Maggie Carlton (NV) 
Vice Chair: Sen. Walter Michel (MS) 
 
1.) Call to Order/Roll Call/Approval of March 4, 2022 and June 3, 2022 Committee 

Meeting Minutes 
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2.) Continued Discussion on NCOIL Paid Family Medical Leave (PFML) Model Act 
Sen. Paul Utke (MN) – Sponsor; Rep. Deborah Ferguson, DDS (AR) – NCOIL 
Secretary, Co-Sponsor  
Karen Melchert, Regional VP, State Relations - American Council of Life Insurers 
(ACLI) 

 Molly Weston Williamson, Senior Fellow – Center for American Progress 
3.) Consideration of Resolution Identifying Certain Enhanced Cash Surrender Value 

Endorsements as Violating The Standard Nonforfeiture Law   
 Sen. Travis Holdman (IN) – Sponsor; Rep. Tom Oliverson, M.D. (TX), NCOIL 

Treasurer – Co-sponsor 
 The Hon. Nat Shapo – Life Insurance Settlement Association (LISA); former 

Illinois Insurance Director 
4.) Consideration of Resolution in Support of Position Statement Recognizing 

Congressional Consent to the Interstate Insurance Product Regulation Compact 
(IIPRC) 

Rep. Deborah Ferguson, DDS (AR), NCOIL Secretary; Rep. Matt Lehman (IN), 
NCOIL Immediate Past President – Sponsors 

 Karen Schutter, Executive Director – IIPRC 
 Karen Melchert – ACLI 
5.) Consideration of Resolution Regarding Recruitment, Retention, and Diversity within 

the Life Insurance Agent Profession 
  Asw. Pam Hunter (NY) – Sponsor 
 Melissa Bova, VP, State Affairs – Finseca 

Maeghan Gale, Policy Director, Gov’t Relations – National Association of 
Insurance and Financial Advisors (NAIFA) 

6.) Any Other Business 
7.) Adjournment 
 
IEC Board Meeting 
Friday, July 15, 2022 
5:00 p.m. – 5:45 p.m. 
 
Saturday, July 16, 2022 
 
The Institutes Griffith Foundation Legislator Breakfast 
Exploring the Hallmarks of the Insurance System and its Stabilizing Effect in Troubling 
Economic Times   
Saturday, July 16, 2022 
8:00 a.m. – 9:00 a.m. 
***Open to Public Policymakers and Staff Only*** 
 
Martin F. Grace, Ph.D. 
Joseph Boettner Professor of Risk 
Fox School of Business, Temple University 
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Property & Casualty Insurance Committee 
Saturday, July 16, 2022 
9:00 a.m. – 10:45 a.m. 
 
Chair: Rep. Bart Rowland (KY) 
Vice Chair: Sen. Vickie Sawyer (NC) 
 
1.) Call to Order/Roll Call/Approval of March 5, 2022, and May 13, 2022 Committee 

Meeting Minutes 
2.) Using Blockchain Technology to Lower State Uninsured Motorist Populations 

Robin Westcott, Vice President - Government Affairs, Legal & Compliance – 
American Association of Insurance Services (AAIS) 

3.) Continued Discussion on NCOIL Delivery Network Company (DNC) Insurance Model 
Act 

 Rep. Bart Rowland (KY) – Sponsor 
Frank O’Brien, VP, State Gov’t Relations, American Property Casualty Insurance 
Association (APCIA) 
Marty Young, Co-founder and CEO – Buckle 
Matthew Hull, Insurance Program Manager, North American Corporate 
Insurance - Uber 
Jon Schnautz, Assistant VP, State Affairs – National Association of Mutual 
Insurance Companies (NAMIC) 

4.) Introduction and Discussion of NCOIL Dog Breed Insurance Underwriting Study & 
Breed Protection Model Act 

Asm. Kevin Cahill (NY), NCOIL Vice President – Sponsor; Rep. Tammy Nuccio 
(CT) – Co-Sponsor 
Ledy Vankavage, Sr. Legislative Attorney – Best Friends Animal Society 
Ngozi Nnaji, Principal – AKO Brokerage Services 
Jessica Simpson, Sr. Public Policy Specialist - Humane Society of the United 
States 
Frank O’Brien – APCIA 
Tony Cotto, Director of Auto and Underwriting Policy - NAMIC 

5.) Continued Discussion on NCOIL Insurance Underwriting Transparency Model Act 
 Rep. Matt Lehman (IN), NCOIL Immediate Past President – Sponsor 

Frank O’Brien – APCIA 
Jon Schnautz - NAMIC 

6.) Consideration of Re-adoption of Model Laws 
a.) Auto Insurance Fraud Model Act – Originally Adopted 7/22/06; Readopted 

2/26/12, 7/15/17 
b.) Asbestos Bankruptcy Trust Claims Transparency Model Act - Adopted 7/15/17 
c.) Certificates of Insurance Model Act – Originally Adopted 11/18/12; 

Readopted 7/15/17 
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d.) Travel Insurance Model Act - Originally Adopted 11/18/12; Updated Version 
Adopted 3/5/17; Amended Version Adopted 7/15/17 

e.) Model Act Regarding Use of Insurance Binders as Evidence of Coverage – 
Originally Adopted 7/15/12; Readopted 7/15/17 

7.) Any Other Business 
8.) Adjournment 
 
 
 
Networking Break 
Saturday, July 16, 2022 
10:45 a.m. – 11:00 a.m. 
 
 
 
General Session 
“Social Inflation”: Fact or Fiction? 
Saturday, July 16, 2022 
11:00 a.m. – 12:15 p.m. 
 

Moderator: Sen. Jerry Klein (ND) 
 
Victor Schwartz, Esq.    
Partner, Public Policy Group   
Shook, Hardy & Bacon, L.L.P.   
 
Kenneth M. Trombly, Esq. 
Trombly & Singer, PLLC 
 
Jim Whittle 
VP, Liability & Counsel 
American Property Casualty Insurance Association (APCIA) 
 
Peter Kochenburger 
Executive Director, Insurance Law LL.M. Program 
Deputy Director, Insurance Law Center 
Associate Clinical Professor of Law 
University of Connecticut School of Law 
 
Tony Cotto 
Director of Auto and Underwriting Policy 
National Association of Mutual Insurance Companies (NAMIC) 
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Executive Committee 
Saturday, July 16, 2022 
12:15 p.m. – 1:00 p.m. 
 
Chair: Asm. Ken Cooley (CA) – NCOIL President 
Vice Chair: Asm. Kevin Cahill (NY) – NCOIL Vice President 
 
1.) Call to Order/Roll Call/Approval of March 6, 2022 Committee Meeting Minutes 
2.) Update on Future Meeting Locations 
3.) Administration 
 a.) Meeting Report 
 b.) Receipt of Financials and Audit 
 c.) Consideration of Audit 
4.) Consent Calendar – Committee Reports Including Resolutions and Model Laws 

Adopted/Re-adopted Therein 
5.) Other Sessions 
 a.) Legislator Luncheon and Breakfast 
 b.) General Sessions 
 c.) Featured Speakers 
6.) Consideration of NCOIL Order & Decorum at NCOIL Committee Meetings & General 

Sessions and in Materials 
7.) Any Other Business 
8.) Adjournment 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
BUDGET COMMITTEE 

SCOTTSDALE, ARIZONA 
NOVEMBER 17, 2021 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Budget Committee met at The 
Westin Kierland Hotel on Wednesday, November 17, 2021 at 5:30 p.m. 
 
New York Assemblyman Kevin Cahill, NCOIL Treasurer, presided. 
 
Other members of the Committee present were: 
 
Rep. Deborah Ferguson (AR)   Rep. Matt Lehman (IN) 
Sen. Jason Rapert (AR)   Rep. Tom Oliverson, M.D. (TX) 
Asm. Ken Cooley (CA) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
MINUTES 
 
Upon a Motion made by Asm. Ken Cooley, NCOIL Vice President, and seconded by 
Rep. Deborah Ferguson (AR), the Committee voted without objection by way of a voice 
vote to adopt the minutes of the Committee’s July 14, 2021 meeting. 
 
CONSIDERATION OF ADOPTION OF 2022 BUDGET 
 
Asm. Cahill stated that the Committee is here today to consider the adoption of NCOIL’s 
2022 budget and noted that at the Committee’s last meeting in July, it discussed the 
proposed budget in detail and all questions and/or comments were resolved.  A copy of 
the proposed budget is in the legislative binders on page 15.  Also, a separate handout 
has been distributed which shows the 2021 actual financial numbers as of October 31.  
Those numbers are updated from the June 30 numbers which were the last numbers 
shown to the Committee at its July meeting. 
 
Asm. Cahill stated that NCOIL is having a very strong year and as mentioned in July, 
conservative planning was used for the 2021 budget mostly in an effort to be prudent 
because of the largely unknown effects of COVID.  Accordingly, a nearly balanced 
budget was adopted in 2021 but, the good news is that there was strong attendance 
throughout the year at our hybrid meetings, and the attendance for this meeting is 
tremendous, which means that the organization will exceed the conservative projections 
that were made.  Therefore, the numbers in the proposed 2022 budget are indeed higher 
than those in 2021, but when compared to 2020 and 2019 they are essentially 
normalized numbers. 
 
Asm. Cahill then noted the dues numbers in the proposed budget – 30 states paid last 
year for a total of $508,000 which represented an all-time high for NCOIL in terms of the 
amount of dues collected.  The reason why the total amount collected does not read 
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$600,000 ($20,000 times 30) is because some states did not pay the full amount of 
$20,000 due to COVID-budget issues, and some states noted that they had already 
previously planned for NCOIL dues in the prior amount of $10,000 so that couldn’t be 
changed – but those states noted that they will make changes to their future budgets to 
reflect the new amount of $20,000.  As of now, 30 states are on track to pay dues again 
this year. 
 
The dues amount of $625,000 listed in the 2021 actual financial numbers document 
reflects that NCOIL utilizes a modified accrual basis, with revenue from conferences and 
the Annual Meeting recognized in the year when the event is held, but with dues 
revenue recognized when the dues are received.  This use of cash basis for dues is a 
result of the uncertainty with the actual collection of dues.  Of the $625,000 reflected in 
the document, $555,000 has been collected for 2021 dues.  The remaining $70,000 
consists of 2020 dues payments that were submitted/collected in calendar year 2021.  
Accordingly, the $600,000 in the 2022 proposed budget represents an aspirational but 
reasonable number for 2022.  
 
Asm. Cahill further stated that an added benefit of the $600,000 number is that it allows 
the organization to budget for $300,000 in Corporate & Institutional Partners (CIP) 
revenue, which represents a traditional 2:1 ratio of state dues to CIP dues which is a 
nice ratio to have to show that NCOIL is still largely a state supported organization. 
 
Asm. Cahill then noted the conference revenue numbers which for this year are very 
positive, and that should continue for this conference as there is great attendance.  The 
proposed numbers for 2022 are in line with the experience of this year and they 
somewhat follow the pre-COVID numbers of 2020 and 2019 as travel restrictions 
continue to be lifted and the country is re-opening. 
 
Next, Asm. Cahill asked Commissioner Tom Considine, NCOIL CEO, to provide an 
explanation of the “miscellaneous” item in the budget and financial documents.  Cmsr. 
Considine stated that miscellaneous support and revenue includes a contribution to the 
NCOIL amicus program of $20,000.  Miscellaneous expense includes the following: 
$20,210.16 to Skarzynski Marick for an amicus brief, $35.00 for a canceled check, 
$56.00 for a bank fee, and $201.45 for checks ordered. 
 
Asm. Cahill then moved on to the expense side and noted the retainer and incentive 
payment.  Asm. Cahill stated that for the retainer, as note 4 in the document shows, the 
increased number reflects 100% of the retainer being paid from NCOIL, not the 
Insurance Legislators Foundation (ILF).  Additionally, the annual contractual increase of 
3%, which NCOIL Support Services waived in 2021, resumes in 2022.  For the incentive 
payment, that number is based on a contractual formula involving a change in NCOIL 
net assets over a contractual base amount.  As our overall NCOIL performance 
increases, so does the incentive payment to staff. 
 
Asm. Cahill then moved to the legislator stipend program – the increased amount from 
last year is because the amount is based on a formula which assumes a complete 
consumption of $6,000 for all fully contributing dues-paying states.  So, an increased 
collection of dues corresponds with an increased/assumed consumption of stipends. 
 
The Committee then discussed different ways to utilize the surplus of funds left over in 
the stipend program, including the possible hiring of additional NCOIL support staff, 
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when there is not the assumed complete consumption of $6,000 per contributing dues-
paying state. 
 
Asm. Cahill then asked if anyone had any questions or comments on anything discussed 
or an any budget items he did not mention.  Hearing no questions or comments, upon a 
motion made by Asm. Cooley and seconded by Rep. Lehman, the Committee voted 
without objection to adopt the 2022 proposed budget via voice vote. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Asm. Cooley and seconded by 
Rep. Tom Oliverson, M.D. (TX), the Committee adjourned at 6:00 p.m. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
JOINT STATE-FEDERAL RELATIONS & INTERNATIONAL INSURANCE ISSUES 

COMMITTEE 
LAS VEGAS, NEVADA 

MARCH 4, 2022 
DRAFT MINUTES 

 
The National Council of Insurance Legislators (NCOIL) Joint State-Federal Relations & 
International Insurance Issues Committee met at Harrah’s Las Vegas in Las Vegas, 
Nevada on Friday, March 4, 2022 at 10:00 a.m. 
 
Minnesota Senator Paul Utke, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Rep. Deborah Ferguson, DDS (AR)   Rep. Brenda Carter (MI) 
Sen. Keith Ingram (AR)    Sen. Jerry Klein (ND) 
Asm. Ken Cooley (CA)    Sen. Bob Hackett (OH) 
Rep. Matt Lehman (IN)    Rep. Tom Oliverson, M.D. (TX) 
 
Other legislators present were: 
 
Asm. Timothy Grayson (CA)    Asw. Maggie Carlton (NV) 
Rep. Kerry Wood (CT)    Asw. Michelle Gorelow (NV) 
Rep. Roy Takumi (HI)     Sen. Jay Hottinger (OH) 
Rep. Martin Carbaugh (IN)    Rep. Brian Lampton (OH) 
Rep. Deanna Frazier Gordon (KY)   Rep. Wendi Thomas (PA) 
Rep. Kelly Breen (MI)     Rep. Carl Anderson (SC) 
Rep. Kevin Coleman (MI)    Rep. Lacey Hull (TX) 
Rep. Jim Lilly (MI)     Sen. Mary Felzkowski (WI) 
Rep. Richard West (MO)    Sen. Janis Ringhand (WI) 
Sen. Paul Lowe (NC) 
Sen. Randy Burckhard (ND) 
Rep. Emily O’Brien (ND) 
Sen. Shawn Vedaa (ND) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Rep. Matt Lehman, NCOIL Immediate Past President, and 
seconded by Sen. Jerry Klein (ND), the Committee voted without objection by way of a 
voice vote to waive the quorum requirement. 
 
MINUTES 
 
Upon a Motion made by Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, and 
seconded by Sen. Bob Hackett (OH), the Committee voted without objection by way of a 
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voice vote to adopt the minutes of the Committee’s November 20, 2021 meeting in 
Scottsdale, AZ. 
 
UPDATE AND DISCUSSION ON IMPLEMENTATION OF NEW FEDERAL BALANCE 
BILLING LAW -THE NO SURPRISES ACT 
 
Loran Adler, Associate Director at the USC-Brookings Schaeffer Initiative for Health 
Policy thanked the Committee for the opportunity to speak and stated that he has done a 
lot of research on the surprise billing issue and a host of other issues.  And obviously, 
with the passage of the No Surprises Act (NSA) last year, there’s a lot of interest with the 
number of states who already had balance billing laws and sort of aligning and figuring 
out the regulatory and enforcement schemes of the law.  To start with a quick level 
setting on the issues, surprise billing has been a problem for decades.  And primarily 
we’re talking about either emergency care, cases where the patient does not have a 
choice over their provider, so we’re talking about emergency situations where you show 
up at the ER or the ambulance takes you to the ER.  Or in situations where you make 
the conscious choice to choose an in-network hospital, you choose an in-network 
surgeon, but it turns out the anesthesiologist or the radiologist that you had no choice 
over was not in your insurer’s network.  And if that happens, you the patient are stuck in 
a predicament where the insurer will pay something, but the doctor can then balance bill 
you for the difference between their charge, sort of just a list price, like the 
manufacturer’s suggested retail price (MSRP) on a car and whatever the insurer paid. 
 
That obviously can cause financial hardship.  These are often thousand-dollar bills or so 
and it is quite common.  I think there was a lot of news coverage bringing up anecdotes, 
but it really is more than a series of anecdotes, it’s something like one in five times that a 
patient ends up at an ER, they would have been at risk of one of these surprise bills.  
And it’s not at every hospital - most hospitals actually make sure that the 
anesthesiologist or the ER doctors who work at their facility also contract with the same 
insurance companies.  So, at most hospitals you’re not going to get balanced billed but 
for a not too small minority group of hospitals, basically everyone who walks through the 
door is at risk of getting balanced billed, or was.  I should use the past tense now. 
 
There’s a lot of private equity activity in the emergency medicine and anesthesia 
specialties.  And it was quite clear that this was a business strategy.  I think they were 
quite clear in their communications to Congress as well that this was being used to 
leverage negotiations with insurers to try to get paid more money eventually.  And the 
idea wasn’t to balance bill patients but to try to make more money and this really 
represents a market failure.  The problem here is that it is very hard for the insurance 
company to steer patients to in-network providers when the patient doesn’t get to choose 
who their doctor is. 
 
This isn’t a problem for your primary care doctor, or your cardiologist or name a specialty 
that the patient is choosing.  This is only a problem where it is the doctors that patients 
don’t choose.  When my wife gave birth, I actually tried to call the hospital and find out if 
the anesthesia group accepted my insurance and I got the run around ten times and 
never even got an answer and I just sort of winged it.  So that’s sort of where this comes 
from.  And I think we knew that this leverage basically allowed these specialties and 
particularly a subset of those specialties to garner higher payments.  And those prices 
are reflected back in the premiums that we all pay.  I think premiums for insurance, 
commercial insurance we’re talking about, is more than 1% higher than they otherwise 
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would have been.  And that is where the NSA comes in.  A number of states over the 
last decade in particular have started passing legislation on this issue.  But the states 
are restricted in how broad their protections can be.  The NSA is federal legislation that 
took effect at the beginning of this year.  And this applies to almost all kinds of surprise 
out of network bills.  It’s not every surprise bill.  A lot of people just didn’t know their 
deductible was high - it’s not that sort of bill.  But when we’re talking about these surprise 
out of network bills, and it is literally any emergency out of network bill, it is sort of post 
stabilization care.  So, once you are stabilized at an out of network hospital you have to 
be able to be safely moved to an in-network hospital before your protection expires.  
 
And this also applies to air ambulance transports and then to the case of anesthesia and 
radiology that I was talking about before where you’re at an in-network hospital, but 
some of the doctors that practice there are not in-network.  The notable exception is 
ground ambulances and that is sort of an issue that sort of still stays out there.  A few 
states have laws regulating ground ambulances and a lot of states and localities have 
some sort of price regulation on their ground ambulance companies but I’ll leave that 
aside for now.  The core of the NSA is rights - there’s the consumer protection angle 
here where patients cannot be balanced billed anymore, and the insurer has to treat this 
care as if it is in network for purposes of patient cost sharing.  And then on top of that, it 
sets up this process to basically determine how much the insurer owes to the out of 
network doctor, or the out of network hospital. 
 
That is where all the contentiousness has come up.  They set up this independent 
dispute resolution (IDR) process - sort of an arbitration.  It gets likened a lot to the 
baseball arbitration system where each party, the provider and the doctor, and the 
insurer make a final offer and this neutral arbitrator must choose one or the other and 
that becomes the final payment.  The law itself instructs them to consider whatever the 
median in network price would have been for that service so try to think of what was the 
market price for this issue.  And then it lists a host of what they call additional 
circumstances and additional information like the severity of the case, how good the 
doctor is, and that sort of thing.  That is where this big dispute is right now.  There are 
several lawsuits very focused on this arbitration process.  Almost all of the lawsuits are 
pretty narrowly focused on that, and the Administration came in and basically wrote 
guidance that took the factors enumerated in the law and said the arbitrator’s supposed 
to choose whoever is closer to this median in network price unless there is credible 
evidence that they should deviate.   
 
That garnered a lot of contention and there were lawsuits.  Several provider groups 
sued.  And most recently last week, the Texas Medical Association won their lawsuit at 
the District Court level in Texas and there are I think five other suits that are effectively 
the same exact case elsewhere in the country right now.  But the upshot of that is that 
temporarily that guidance is stricken.  So, the arbitrators still look to the law itself.  The 
law itself still enumerates factors here.  So, what’s next here - I think there’s a lot of 
confusion on exactly what this means.  There’s a temporary stay against this one piece 
of the law, but the rest of the law’s consumer protections are still holding the 
enforcement and everything like that is still holding.  There are similar cases being held 
on St. Patrick’s Day in D.C. that are going to be heard including one from the air 
ambulance group.  These cases can be appealed.  Actually, the Administration has said 
that they are planning to issue a final rule which is very technical but basically it will 
actually reset the process.  So, the Administration is releasing this new rule by May of 
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this year.  The first rule is what’s called an interim final rule, and this is now the actual 
final rule.    
 
So, that basically resets everything, and we’ll have to go through the course again 
unless they change it in a way that provider groups are satisfied with.  And if not, you’ll 
go through Appeal Courts as after the District Court you end up with the Circuits and you 
could end up at the Supreme Court.  There is one pending case in New York that is 
challenging the entire law.  There’s not been much movement on that yet so far but that 
is the one case that is challenging this on a constitutional basis.  And then to get to the 
interaction with state laws here.   A lot of states have laws that regulate surprise billing.  
The problem is they generally only apply to folks in what are called fully insured health 
plans and do not apply to the folks who are in self-insured or generally large employer 
plans where it is technically the employer who is sort of footing the bill at the end of the 
day.   
 
So, the federal law will often supersede state law so for the self-insured employers, the 
federal law holds.  And then in any case where the existing state law does not apply, the 
federal law sort of wraps around that for the fully insured population and sometimes this 
is happening.  States can also have more protective laws so to the extent that the state 
law is more protective than the federal law, that will hold and then the payment policy 
between the insurer and provider would be governed by those state laws for the folks in 
fully insured plans.  I think that raises one big question - I talked to a number of folks at 
the state level who are considering this as it’s a little bit cumbersome to run two parallel 
surprise billing processes at the state level.  There is a question of how do you align 
them?  Especially if you’re running two different arbitration processes and things like 
that.  I think several states have said let’s just sunset our own law and just have 
everyone under the federal law.  I think there’s several considerations to talk through 
there.   
 
Now getting into enforcement because I know that’s probably of interest to some folks 
here.  The states have primary enforcement over a bit of this law.  So, over basically any 
of the provider billing practices the states are the first line of enforcement.  And then for 
all of the fully insured health plans that’s something that states are more used to.  The 
departments of insurance are used to regulating those plans.  And there is an option for 
what’s called a collaborative enforcement agreement where the state is sort of making 
sure that providers and folks are complying with the law.  But the federal government 
would be the one administering penalties if they couldn’t get to voluntary compliance.  
The federal government maintains their authority over the employers and the self-
insured plans and then they also have the fall back enforcement.  So, if a state refuses 
or doesn’t want to take up the enforcement angle here the federal government will step 
in.  It’s not like the law doesn’t apply if the state chooses not to enforce.  
 
Sen. Hackett stated with regard to ground ambulances, they are excluded from the NSA 
but at the same time they put in there that task force to study the issue.  We’ve been 
working with them in Ohio.  Do you think the federal government will be able to 
eventually bring ground ambulances in?  What’s the latest you hear?  Has that task force 
been formed and done any work?  Mr. Adler stated that I have heard absolutely nothing 
on whether the task force is formed or when it will be formed despite the fact that I’m 
somewhat involved in the process.  So, I feel like I would have heard if it was.  The thing 
to consider is that will still have no force of law or anything along those lines.  I am not 
too optimistic, but I try and maintain optimism that in the next few years the federal 
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government may come back.  But the federal government has a thing where they tend to 
get a little bit tired of it and they get a little exhaustion from the issue.  So, I feel like 
there’s probably a few years delay before they come back.  So, some states like 
Connecticut I think just has a regulation on the ambulance companies themselves.  So, 
you can have a way of doing the protection for the entire state if you regulate the prices 
that the ambulances charge, and a few states have taken that approach. 
 
Rep. Deborah Ferguson, DDS (AR), NCOIL Secretary, stated with this qualifying 
payment amount (QPA) in limbo, what do you suspect will be the outcome of the IDR?  
Mr. Adler stated that’s a lot more uncertain.  Part of this law was to also unwind some of 
this leverage and the higher premiums that had resulted from this market failure.  That 
was the idea.  If the payments ended up near what sort of the median in network prices 
are which basically don’t account for sort of the outlier high prices of the few groups who 
are kind of really leaning into this issue, then you would see lower premiums.  If that 
doesn’t happen, that’s sort of interesting, and I think the Trump Administration was very 
much on the same page as the Biden Administration on this front.  I still think the odds 
are that most cases tend to get decided based on the QPA.  It is still the only concrete 
number that they are given in the law.  They’re still told to consider that.  It is still the first 
factor that is listed for them to consider. 
 
My general experience having studied state arbitration systems is that arbitrators tend to 
just choose whatever the concrete metric is and by and large, there are obviously 
exceptions, they’ll stick with whatever that metric is.  In New Hampshire that metric is 
something like the QPA and that seems to hold the day.  But in New York and New 
Jersey they start with a much higher payment level as the concrete metric.  My guess is 
that it still ends up in a similar place but with more exceptions to that and probably a 
higher average outcome.  But really one of the things is it’s just a lot more uncertain.  
And I unfortunately can’t give a great prediction on this.  I don’t know what’s going to 
happen as the final rule may have another way to get at that same thing.  It’s possible 
they do the exact same thing and guarantee the exact same rule.  And the District Court 
ruling can always be appealed.  I’m not a legal expert but eventually the Supreme Court 
would rule on that. 
 
Rep. Oliverson stated that he heard the magic word which is QPA and he wanted to 
probe that a little bit.  So, you’re aware no doubt and I want to make sure everyone in 
the room is aware that there was a bipartisan letter signed by 150 Members of Congress 
that felt like the agency’s rule making and their over reliance on QPA and arbitration was 
completely inconsistent with the legislative intent.  There’s nothing that frustrates me 
more as a lawmaker than when an agency gets cute and decides to listen to somebody 
other than the duly elected members of the legislature in terms of how they're going to 
actually implement law.  So, where do you think that idea came from in terms of the 
QPA?  Because obviously you got a lot of Members of Congress that feel like they're not 
being listened to and that was not what was agreed to in the language.  There are seven 
factors that are supposed to be given equal weight in arbitration.  That was the law that 
was passed. 
 
Mr. Adler stated that I think one of the things is right.  The whole debate around surprise 
billing at the federal level is every single bill was very essentially focused on this QPA.  
So, in Congress you have this Congressional Budget Office (CBO) who estimates the 
effects on the deficit and on premiums of various laws.  So, every single bill including the 
final one they estimated would reduce premiums and that is explicitly because they 
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thought Congress meant for arbitration decisions to largely be close to the QPA.  If the 
arbitration decisions aren’t close to the QPA you don’t get those premium savings.  You 
don’t get those deficit savings.  And that law was used to pay for other programs.  
 
Rep. Oliverson stated so did they just lie to the other Members of Congress?  Because it 
seems to me like you have a lot of Members of Congress that feel very strongly that that 
was not the conversation that was had.  Mr. Adler stated that it’s interesting.  It’s hard to 
know congressional intent.  All the committees of jurisdiction said this was our intent, so 
you had the Energy and Commerce and Committee on Health, Education, Labor and 
Pensions (HELP) who are the two actual committees of jurisdiction here that said this is 
our intent.  But there’s no one intent.  When a bunch of people vote for the one bill, I 
don’t know that there is one intent.  That’s sort of the idea.  I think the idea would be that 
this sort of rulemaking ensures the law works the way it was intended.  I think when the 
Trump Administration was pushing this, it was very clear that they wanted this to reduce 
premiums as well as stop the surprise billing themselves.  But it’s unclear.  The Courts 
are going to rule, and I don’t get to make that decision. 
 
Rep. Oliverson stated that when you pass legislation based on a certain set of 
assumptions that people vote for, whether it’s in the state house or the federal house, 
the completion of that legislative process is predicated on a deal that was made and a 
correct understanding.  So, obviously if there was misinformation that was being 
circulated and that was never the intent to begin with, it almost seems to me like we’re 
back to benchmarking 2.0 here with the rules that have been promulgated which if that 
were the case, then why bother to put all of those other criteria into the arbitration 
process to begin with?  That’s certainly not the direction we went in Texas and our 
system is actually working quite well.  Mr. Adler stated that I think odds are that 
decisions end up near the QPA or in Texas my guess is they probably end up near the 
median in network price most of the time anyway because that’s a concrete factor that 
folks are given.  And it is reflective of some level of a market price.  People can quibble 
over that, but it is some level of a market price. 
 
Rep. Oliverson asked why is not the previous contracted rate the more important 
number if you’re looking for a number - why not focus on prior contracting history?  Mr. 
Adler stated I think that’s sort of where the large body of research on surprise billing 
comes in.  I think to me the body of evidence is quite clear that the previously contracted 
rates were buoyed upward by the sort of leverage that was brought about by this market 
failure.  Without this market failure and particularly for the sort of large, very high market 
power groups here, those rates were higher than they otherwise would have been in a 
fair market.  So, that’s really the idea that the prior contracted rates are almost always 
going to be higher than a fair market rate and the median is the idea is you’re kind of not 
because by a median by its nature it’s not higher so it is just the middle contract. 
 
Rep. Oliverson stated that so, you’re saying that a provider group has more negotiating 
leverage than an insurance company that’s on the fortune 100 - that doesn’t make sense 
to me and certainly not by my experience.  Mr. Adler stated that in these specialties this 
is KKR and Blackstone and Welsh, Anderson, Carson and Stowe, these are very large 
private equity companies.  So, KKR and United aren’t exactly that different in that sense.  
Rep. Oliverson stated that the driving force behind those things was market 
consolidation within the insurance sector and the inability of small groups to be able to 
effectively contract.  Mr. Adler stated that the nice thing about this law is that it should 
help the small groups because it’s a median.  So, if you didn’t have that market power 
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before you actually now get a benefit because of the law and the median should be 
higher than if you weren’t one of these private equity big anesthesia or emergency 
doctor practices.  The law actually has a good chance to actually help you. 
 
Sen. Hackett stated that I agree with Rep. Oliverson and in Ohio we were successful 
with getting the bill passed.  But one of the reasons we were successful was the 
emergency room physicians came in and when it goes to arbitration it is the previous 
contracts that are brought into the thing because the emergency room physicians will tell 
you that they didn’t really have any negotiating power.  And then what would happen is, 
they’d get something, they’d live with it.  And then the next contract, they were just told 
it’s going to a lower price.  So, in the arbitration system, that is brought in.  Sen. Hackett 
stated that he totally agrees with Rep. Oliverson and he is not sure where leverage 
comes in because they can’t really collude together because that’s antitrust.  They can’t 
unionize.  That’s what really put it over the top in Ohio is the emergency room physicians 
came in and said ok, but if you put this thing in the arbitration they came in and lowered 
the price on the next contract.  Mr. Adler stated that I think we’ll have to agree to 
disagree.  Envision is 10% of all the ER doctors in the country.  It’s not exactly a 
ramshackle organization. 
 
PRESENTATION ON STATUS AND FUTURE OF SOCIAL SECURITY SYSTEM 
 
Andrew Biggs, Ph.D., Senior Fellow at the American Enterprise Institute (AEI) thanked 
the Committee for the opportunity to speak and stated that I think I face a little bit of a 
bigger challenge than Mr. Adler did in the sense that he’s talking about something that’s 
very cutting edge, and just been passed and being implemented and being litigated.  
Social security has not had any substantial changes to it since 1984.  So, for me to keep 
your interest is going to be a challenge.  You could literally pick up a New York Times 
article on social security today and compare it to a similar article say from 1990 and 
they’re going to read very similarly.  You’ll read about the retirement of the baby 
boomers, 10,000 per day.  People are living longer, increasing life spans, rising numbers 
of disabled workers.  All that means more beneficiaries pulling money out of the social 
security program.   
 
At the same time declines in birth rates means fewer workers paying money into the 
system.  The ratio of workers to beneficiaries which I’ll explain later is really the key 
factor of social security.  That was about five workers per beneficiary in 1960.  It’s about 
three to one today.  And by the mid-2030s it’ll be about two workers per beneficiary.  I’m 
going to give you a little simple math that explains to you how those demographics drive 
the cost of the program.  The average social security benefit today is equal to about 40% 
of the average wage of workers in the economy.  And the social security benefit formula 
keeps that ratio pretty similar over time.  So, the benefits equaled about 40% of the 
average wage.  Which means if you divide that 40% number by the ratio of workers per 
beneficiary, you’ll find sort of the implicit tax rate needed to fund the system.  So, if we’re 
back in 1960 and the average benefits equaled to 40% of the average wage, divide that 
by five workers per beneficiary and you get a tax rate of around 8%, which is about what 
it was.  Divide 40% by three workers per beneficiary, which we have today, you get a 
cost rate of around 13% of wages, which is where we are today.  And divide 40% by two 
workers per beneficiary which is what we’ll have in the future, you get sort of an implicit 
cost rate of the program of about 20% of workers’ wages just for social security. 
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Now, social security’s already the biggest tax that most people pay.  Most people pay 
more in social security payroll taxes than they do in income taxes.  And so there’s a lot 
of political resistance to raising that tax rate.  President Biden has promised not to raise 
taxes on low and middle income workers but congressional democrats have almost 
unanimously co-sponsored a social security reform bill, which relies on raising the 
payroll taxes on low and middle income workers to make the math work.  So, this is a 
challenge for them.  At the same time, social security’s also the biggest source of 
income for most retirees.  And so, there’s also political resistance to cutting benefits.  
And that’s true even if we just cut them for rich people, it’s even true if we cut them well 
in the future.  I worked in the Bush White House in 2005 when President George W. 
Bush put a lot of political capital on the line to enact social security reform.  Republicans 
controlled both the House and the Senate, and still we did not come close to passing 
that.  So, it’s a very difficult thing.  It’s difficult to raise taxes and difficult to cut benefits 
which helps explain why more than 30 years have passed since we had the last reform.  
And more than 30 years since we knew we needed another reform literally nothing has 
happened.  But then there’s this third factor, social security is also the biggest line item 
in the federal budget - it’s bigger than the military, bigger than Medicare, bigger than 
Medicaid.  And if you don’t do one of the above two things, cut benefits or raise taxes, 
then you’ve got a problem for the budget.   
 
Now, one way we think about this is what’s called the social security trust fund.  And 
from the 1980’s through about 2009 Americans were paying more into social security 
than the system paid out in benefits.  That surplus was “invested” in the special issue, 
non-tradable government bonds that are stored in a three-ring binder in a filing cabinet in 
West Virginia.  During the time I was in the Bush White House, the President pointed out 
that you know, these bonds are just in this three-ring binder, so they switched it to a 
locked filing cabinet.  This is the general view of the social security trust fund is that it’s 
an accounting mechanism.  It’s like your credit card statement says here’s how much we 
borrowed from social security.  But it’s not a store of income that we can use to pay 
social security benefits in the future.  So, the trust fund surplus is the economic 
interaction when in the years that those happened, those allowed the government to 
either tax less or spend more than it otherwise could have.  Of course, when we got to 
2009 afterwards with the great recession, we had to start repaying the trust fund.  And 
what that means is we repay that using what are called general tax revenues, that’s 
essentially income tax money.   And to repay it we either have to raise taxes, we have to 
cut other programs, or we have to borrow the money.  And those are the same three 
choices you face if you didn’t have a trust fund at all.   
 
So, the trust fund commits the government to paying benefits, it’s not like a fund for state 
government pension, we have actual private stocks and bonds that you can cash in to 
pay it.  The trust fund doesn’t make it easier to pay those benefits.  And under current 
projections from social security the trust fund will run out around 2034 give or take a year 
based on how the economy works.  Under strict interpretation of the law when the trust 
fund runs out of money, benefits would have to be cut by around 22%.  Because of the 
way the law works, the social security system legally cannot pay or cannot issue checks 
unless it has the money in the trust fund to pay them.  So, that’s a 22% cut for not just 
new retirees, but for old retirees, for disabled, survivors, across the board.  And it would 
continue essentially into the future.  So, that’s something that a lot of people focus on.  A 
lot of people in their personal lives will say, “Look, that trust fund’s running out, I’m not 
going to get any social security, I’m not counting on anything.”  But there is kind of a 
hope or a saving grace.  This relies on the fact that the trust fund is essentially not real.  
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And the way I look at this is to say if having a trust fund doesn’t make it easier to pay 
social security benefits, not having a trust fund doesn’t in fact make it harder.   
 
I’ll explain it a little bit.  By the early 2030s the federal government’s going to be repaying 
about $400 billion per year to the social security trust funds.   And to do that, they’ll use 
$400 billion of general tax revenues which means essentially again income taxes.  
That’s about 11% of all income tax revenues in those years is actually going to be 
diverted to go pay social security to repay those trust fund bonds.  Put it another way, 
about 20% of social security’s revenues are going to come from those transfers.  Now, 
when the trust fund runs out, social security no longer has a legal right to demand that 
money.  They don’t have bonds in hand to say you have to repay me.  But that doesn’t 
mean Congress can’t or won’t continue to make those general revenue transfers in order 
to keep benefits flowing.  Congress can simply continue paying that $400 billion a year.  
If we do cut benefits 22%, we’re going to have an extra $400 billion per year sitting 
around that the government doesn’t know what to do with.  They could give you a $400 
billion tax cut or they can continue paying social security benefits with it. 
 
They’ll probably dress it up somehow, they might raise social security payroll taxes but 
then reduce income taxes to the same people.  So, social security continues to look the 
same and it looks like it’s been reformed.  But the reality is if you’re paying social 
security benefits in the year the trust fund runs out likely you can continue or you will 
continue paying them in the future.  Now, I’m not saying that is good policy.  I’ve argued 
most of my professional career that we should reduce social security benefits going 
forward for middle and upper income people.  Because they can afford to save more on 
their own.  They will save more on their own.  Back in the 1930’s that’s not how our 
financial markets were set up, it’s not how our economy worked.  But today, it’s a much, 
much different story.  If you compare our private retirement system today in the 1970’s 
when traditional pensions were at their peak, we have more people participating in 
retirement plans, they’re contributing a bigger share of their incomes to these plans.  The 
total retirement plan assets in private sector plans are seven times higher than they were 
in the 1970’s.  More people are getting benefits from these private plans in retirement. 
 
So, we clearly have a system that can help substitute for social security benefits as we 
go forward.  So, I think the best policy is something similar to what you see in countries 
like Australia, or the United Kingdom, or New Zealand where the government really 
focuses on providing a strong safety net against poverty in old age while we put more of 
the burden for providing income replacement on people saving more on their own.  Just 
as an example, Australia has one of the highest rated retirement systems in the world.  
Their government cost for their social security program is about half what the U.S. pays.  
And the reason it’s half is that they enroll every worker in an employer sponsored 
retirement plan similar to a 401K and the government simply picks up the slack with a 
means tested anti-poverty benefit.  So, going into the future their costs are projected to 
decline, our costs are projected to increase.  We’re paying more through the 
government, we’re not necessarily getting better results.  I cannot given Congress' 
inability to handle social security over the past 30 years promise the best policy’s going 
to happen but what I think I can tell you is that you shouldn’t fear that your benefits are 
suddenly going to be cut.  I will turn 65 sometime in the mid-2030s and I am not in great 
fear that that’s going to happen to me.  So, we won’t have the best policy I think, but the 
likelihood of a retirement crisis triggered by social security’s insolvency is pretty small.  
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Sen. Utke thanked Dr. Biggs and stated that as you talked about good policy, or best 
policy, or whatever we want to call it, we know something’s going to happen because in 
the game of being an elected official, there’s no one that’s going to go home and tell 
their constituents that we ended social security and expect to go back to office. So, we’re 
going to see some really creative ways coming forth here as we get into the early 2030s 
and move forward. 
 
Sen. Randy Burckhard (ND) stated that I have three adult kids in their 40s, and I always 
assure them that there will be social security.  And I want you to give me a yes or no on 
that.  But you’re suggesting they might have reduced benefits if they’re middle income or 
higher - is that what I thought I heard? 
 
Dr. Biggs stated that it’s possible.  I can tell you two things.  First, the deal has been 
promised under social security.  You pay this payroll tax rate, 12% and then you are 
going to get this benefit from this benefit formula.  That deal cannot be kept because a 
change in demographics make that unaffordable.  Either the tax rate has to go up and/or 
the benefits have to come down.  At the same time though, social security is a pay as 
you go program.  The money that you and I pay into the system today does not go to 
some account to be saved for us, it goes right out the door to pay benefits.  What that 
means though is as long as we are paying taxes into the system there’s going to be 
money to pay benefits coming out of the system.  It may not be the full promised benefit 
but it is something.  So, the idea that we’re going to get nothing from social security, that 
it’ll be broke and with zero from it, that’s completely false.  At the same time though, the 
idea that we can get the same deal that we had before is also false.  Social security 
becomes a worse deal in the future.  We’re going to pay more and get less.  It’s just how 
the math works.  But the program itself almost certainly will continue in the future. 
 
Sen. Klein stated that many years ago when North Dakota's own U.S. Senator Kent 
Conrad was chairing the appropriations section, I saw him on 60 Minutes and the 
question was, what are we going to do and how are you going to fix social security?  And 
he said, no one in Washington has the political will to address it.  Have we got the 
political will now?  We keep talking about it, I mean the can is about as far down the road 
as we can kick it.  I don’t have to wait 12 years to be collecting, I’m there.  We just keep 
talking about it, and we keep talking about it and we’ve got some great ideas.  Is there 
just any movement at all and are there any people at all talking about, “hey, this is how 
we’re going to fix it?” 
 
Dr. Biggs stated that he thinks Sen. Klein is right.  If we were to sit down here and 
design a social security reform plan, we could do it in an hour.  The math is not difficult.  
We all know what the options are.  We’re going to raise the payroll tax rate.  We can 
raise the retirement age.  Cut cost of living adjustments.  These are not exotic sorts of 
policy reforms.  It’s all a matter of political will.  And we know that fixing social security 
earlier rather than later is the better way to do it.  In general, the sooner you get on it, 
you spread the cost, you spread the pain over more generations of people, that makes 
the whole problem easier.  The difficulty for an elected official is, kicking the can down 
the road makes their lives easier.  They say, I can make a difficult political choice today, 
maybe lose my job or I can kick the can down the road and whoever holds this same 
office 10 or 15 years from now, it’s their difficult decision to make.  It really comes down 
to people just not wanting to tell Americans the bad news.  That you’re going to have to 
pay more and get less.  And you know I don’t blame this all on politicians because the 
problem is that Americans themselves don’t want to hear it.  They often say they want to 
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kick the can down the road, they want to procrastinate.  You know everybody says I care 
about my kids and my grandkids but if you think about our entitlement program, social 
security, Medicare, you add the national debt, what we are cumulatively doing is putting 
more and more debt on our kids and our grandkids. 
 
So, it comes down to just human nature.  That people want to procrastinate, people are 
selfish, they don’t want to make difficult decisions.  That’s why I think you need real 
leadership on it.  President Clinton tried to do it, President Bush tried to do it and neither 
of them succeeded.  It cannot be done on a partisan basis.  Right now, Democrats 
control Washington D.C. and they all have this social security plan they want to pass.  
They will never pass it.  The same as when President Bush had his social security plan, 
he was not able to pass it.  You really do need leadership to bring both sides together 
and say we’re going to tell America some difficult truths.  And if we do it together, we can 
survive.  But if you do it on a partisan basis, it just won’t work. 
 
Sen. Burckhard asked if there is a statute that guarantees that social security will always 
be in existence.  Dr. Biggs replied no and stated social security is a law passed by 
Congress.  They could pass a different law tomorrow and change your benefits.  This is 
not like a private pension where you have some vested right, or fiduciary duties and 
things like that.  It’s a tax levied by Congress on wages.  It is a benefit paid to you by 
Congress based on your wages.  There’s no legal link between the taxes and the 
benefits.  This was a constitutional thing going back to the Roosevelt Administration that 
they thought if there was a link it would be unconstitutional.  So, you just have these two 
different things going on, they can change either of them whenever they want.  Sen. 
Burckhard stated that this is a political dope slap for Congress, because they are kicking 
the can down the road for the next guy, or the next person to address which seems like 
a “shame on you” kind of deal.  No offense to you sir - thank you for the information. 
 
Rep. Wendi Thomas (PA) stated that you mentioned that the system for saving for 
retirement is much different now.  So, I’m just wondering if you have any stats on that.  
Rep. Thomas further stated that in response to Sen. Klein’s comment about collecting 
social security, she is going to be collecting sooner than him and her father told her it 
won’t be there for her.  And it’s still here, and here for the foreseeable future.  I’ve told 
my kids the same thing, don’t depend on it.  You’re twenty-some years old, start saving 
now.  From my prospective young people have started saving by greater numbers at this 
point.  If you have any stats on that, I’d be interested. 
 
Dr. Biggs stated that with the private retirement side in America you’re not going to hear 
when you open the newspaper, or look on a website where they say, “Oh Americans 
don’t save for retirement.”  If you go back to the 1970’s when traditional pensions were 
at their peak, less than 40% of private sector workers participated in one.  And due to 
vesting requirements most of those people who formally participated never actually 
collected a benefit.  There’s a study done by a labor committee in Congress and in the 
1970s they have something like nine out of ten people who were in one of these 
traditional pensions never got a benefit.  Today, around 60% of private sector workers 
are participating in a 401K.  If you pay money in, you’re almost certain to get money out. 
We’re contributing more to those plans than we did in the past because traditional 
pensions it was only the employer paid in.  Now, we have the employer and the 
employee paying into retirement accounts.  So, we have more people saving more 
amounts than ever before.  If you can look in federal reserve data on the total amount of 
assets held in private retirement plans there is a clear inflection point in the 1980’s when 
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401K’s started taking over from traditional pensions.  Prior to that you had sort of a slow 
and steady increase in assets.  Then things really shifted up.   
 
So, pension assets, even controlling for inflation and the growth of the economy, private 
plan assets today are seven times higher than what they were in the 1970’s.  Retirement 
incomes for all you here are at record highs across the income distribution.  Poverty and 
old age is at record lows.  Most retirees in surveys say, “Hey, we’re doing okay” and yet 
if you read in the news media they refuse to believe them.  And so, this is a system 
that’s messy.  We don’t have a single system, we have all these different IRA’s, 401K’s, 
pensions, 403B’s - it’s a mess and yet it kind of works because we’re giving a lot of 
people different options and we need to fill in the gaps in that.  But we have a system 
that is getting us in the right direction, and I think it’s trying to fine tune it rather than tear 
it apart. 
 
Sen. Paul Lowe (NC) stated that I was just listening to this and trying to understand what 
I thought I heard.  And what I came up with is lower benefits or pay more taxes and I 
don’t know a legislator that would send this forward.  Dr. Biggs said that’s why they 
haven’t.  Sen. Lowe stated that I thought I had stumbled on the right answer.  I wanted to 
check.  Dr. Biggs stated that we need to elect to you to Congress and you can do it in 
your single term in office. 
 
Sen. Mary Felzkowski (WI) stated that the Social Security Act was passed and then over 
the years we’ve kind of diluted it and given benefits out for more areas.  Had we kept 
social security for retirement benefits, would we still be in the same position?  Dr. Biggs 
stated that if I had a spreadsheet I could give you a better answer.  Beginning in 1950, 
we started paying out disability benefits.  That’s become a bigger and bigger part of the 
program.  Sen. Felzkowski asked if Dr. Biggs knew the percentage.  Dr. Biggs stated 
that I would say about 20-25% of benefits are for the disabled.  The growth of the 
disabled roles has been a matter of a lot of policy interest because, I’ll be frank, in my 
opinion, American’s health is in fact improving.  Jobs are less physically arduous.  So, 
you would think under those conditions the number of disabled would go down.  But in 
the 1980’s Congress loosened up eligibility requirements and I think that’s kind of what 
drove it.  If you did not have the increase in the disability roles, the retirement part may 
be solvent another 10 to 20 years but I think eventually it would go under and we’d be in 
the same position but that’s something I can check on because it’s a very interesting 
question. 
 
Asw. Maggie Carlton (NV) stated that the one thing that hasn’t been discussed is the 
maximum taxable earnings.  It has increased incrementally - where would we need to be 
with that earnings to be able to help us balance it out?  Because if I’m looking at this, 
salaries now are much higher than when I believe people were looking at social security 
at the beginning and the fact that it maxes out at $147,000 and we know that there are 
folks with a lot more income than that - I’m not saying go all the way to the last dollar but 
I’m saying as we move forward, if I’m going to be paying that tax on my earnings, in no 
other way do I have a hard stop on anything.  I pay it all the way through like Medicare.  
So, as the taxable earnings go up, where would we need to be to get closer to balancing 
this? 
 
Dr. Biggs stated that right now social security taxes are applied in the first $147,000 of 
your wages.  Your benefits are calculated based on that same amount.  If you eliminated 
that maximum taxable wage ceiling, at one point it would have made the system solvent 
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for 75 years.  Now, it would probably cover about three quarters of it.  The reason you 
don’t though is that very few countries around the world have an uncapped social 
security tax the way some people are proposing here.  If you go to Canada, their version 
of the social security payroll tax stops at around $60,000, same in the UK.  So, people 
have talked about raising it.  But the social security payroll tax is 12.4% of your earnings 
between you and your employer.  If you were to just eliminate that, that’s the same as 
raising your top income tax rate by twelve percentage points which would be a big deal 
to do.  It could be done but sometimes it’s proposed as a simple fix.  It would be a pretty 
dramatic change in the US tax code to do that.  
 
Asw. Carlton stated that I’m always wary when I ask a question that I’m not sure of the 
answer, but I want to make sure I really understand this, because it’s complicated.  So, 
we’re taxed at 12% but the maximum we go to would be the $147,000 that’s listed for 
this year.  Dr. Biggs replied yes.  Asw. Carlton stated that I’m talking about that 12% in 
the small portions of it going up to let’s say $200,000 or $225,000 is there a number 
there that gets us where we want to be going?  I’m not talking about just totally 
eliminating it, I’m talking about different thresholds and how close do we get with those 
thresholds.  Dr. Biggs stated that if we want to pick a given threshold, say $250,000 and 
say how much would that get you - I do know eliminating the cap entirely would not get 
you to full solvency.  So, something below that is obviously going to get you to less.  The 
issue when we think about the political resistance is that if you have somebody’s who’s 
making $150,000 per year, and you’re going to raise their marginal tax rate by 12%, this 
is not the private jet crowd.  And so, there’s a lot of money there to be had, because this 
is your vast upper middle class.  But they’re also people that don’t see themselves as 
incredibly rich.  And so, it can be done.  I’m just taking that $147,000 cap and raising it to 
$225,000 or $250,000 but for people in that range, they are definitely going to feel it and 
it just gets to why it’s a difficult nut to crack.  It would get you a bit and if I had to bet on 
what will happen, some increase in that cap is likely. 
 
INTRODUCTION AND DISCUSSION OF RESOLUTION SUPPORTING 
INDEPENDENT CONTRACTOR STATUS FOR INSURANCE AGENTS AND OTHER 
LICENSED FINANCIAL PROFESSIONALS 
 
Asm. Cooley stated that he is very proud to sponsor the Resolution and stated that this 
is an issue that’s been brewing around the country - the status of whether gig workers 
are independent contractors.  It arises out of looking at gig workers and trying to 
ascertain how do they access benefits in employment or not.  Traditionally there is a 
three factor test which is influential in determining whether or not you have someone 
who is an independent contractor or not.  You also have a court decision in the Borello 
case which has 11 related factors they use to kind of classify an individual.  In California 
we had a court decision in Dynamex which was very stringent in the rules it applied and 
the thrust of which was that many traditional independent contractors would be regarded 
as employees.   
 
We had legislation in California that tried to codify the Dynamex decision - a very major 
bill back in 2019 would have greatly expanded the role of employment and undermined 
in many professions the role of being an independent contractor.  As that discussion 
proceeded in California the bill, AB5 of 2019, was eventually adopted but it included a 
great many exemptions, the very first of which was that of an insurance agent.  So, 
insurance agents have a relationship with a carrier but they organize their own business.  
The insurance agency business is actually recognized in the California State 
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Constitution of all things.  But, in California with this debate brewing about gig workers 
and what’s an independent contractor, and how you should rewrite the rules, even in 
liberal California we came down on the side of exempting independent insurance agents 
from this change of law to ensure the status quo with respect to insurance agents.  And 
that is the thrust of the proposed Resolution here.  The aim is to have NCOIL speaking 
on behalf of the insurance business and independent insurance agents that any such 
rules should exempt insurance agents and other financial professionals from worker 
classification tests such as the “ABC” test, so they can continue going on being correctly 
categorized as independent contractors.  A number of states have implemented this 
including my own state of California.  And I just think it’s the sort of thing that NCOIL 
should speak on and just say that this is the right rule, that independent insurance 
agents are indeed independent.  They shouldn’t be classed as employees and that is the 
thrust of this Resolution.   
 
Maeghan Gale, Policy Director, Gov’t Relations at the National Association of Insurance 
& Financial Advisors (NAIFA), thanked the Committee for the opportunity to speak and 
thanked Asm. Cooley for sponsoring the Resolution.  If you recall, this committee heard 
several presentations, including one from me, on worker classification in the federal 
legislation the Protecting the Right to Organize Act (PRO) Act at the recent Summer 
meeting in Boston.  Since then, the independent contractor models continue to come up 
for debate on both federal and state levels.  And our industry while it’s not the primary 
target of these efforts it’s more of a bystander of the attention focused on the gig 
economy which almost of course exclusively uses independent contractors.  This is 
particularly relevant around the “ABC” test, because we do feel often that insurance 
producers, since their primary course of business is to sell insurance for insurance 
carriers, would trigger this “ABC” test and be considered employees. 
 
The independent insurance business model reflects the reality that producers are 
primarily engaged in sales activities.  They often sell products from multiple different 
insurance companies and are not subject to the traditional employer, employee control 
characteristics.  And so, NAIFA conducted a survey last year of over 1,000 of its 
members across the country.  And 90% reported 1099 income indicative of independent 
contractor status on some level.  And 95% of those who operate as an independent 
contractor wished to do so.  There’s just no appetite amongst the industry to be caught 
in this larger debate and be classified as employees.  As many of you know, a career in 
insurance and financial services is maybe not what a lot of people graduate from college 
expecting.  I know that it wasn’t for me when I started as an insurance agent - it was a 
second career and this is the same for many.  They’re drawn to become an agent for the 
entrepreneurial nature and the opportunity to build their own small business and being 
forcefully reclassified as an employee significantly undermines this.  So, we’ve worked 
with several states including California and Alabama on these issues and feel that the 
exemptions are appropriate.  So, we ask for your support in recognizing that insurance 
and financial service professionals have a long history of appropriate classification as 
independent contractors and are not involved in the worker classification problems found 
in other industries and they should remain under that status if they so choose. 
 
Hearing no questions or comments, upon a motion made by Rep. Lehman and 
seconded Rep. Oliverson, the Committed voted without objection by way of a voice vote 
to adopt the Resolution.  
 
ANY OTHER BUSINESS 
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Asm. Cooley stated that he would now like to formally introduce the Resolution that he 
referenced during the Welcome Breakfast – Resolution in Support of the People and 
Government of Ukraine.  The purpose of this Resolution is to put our organization on 
record with this operative language: “NCOIL urges Members of Congress to condemn 
the Russian attack on Ukraine and stand with the United States and its allies, President 
Joseph Biden, the people of Ukraine, and Ukrainian President Volodymyr Zelenskyy in 
opposition to this war.”  Copies of the Resolution should then go to U.S. House Financial 
Services Committee members, members of the U.S. Senate Banking Committees, the 
National Association of Insurance Commissioners (NAIC), and the Chair of all state 
committees that have jurisdiction over insurance matters.   
 
So, obviously this Resolution relates to the contemporary circumstances and on 
February 24th Russia invaded its neighbor Ukraine, threatened their democratically 
elected government in an attack violating the rule of law, national sovereignty, and free 
democracy.  And as a freely elected democracy Ukraine and it’s President share many 
of the same democratic principles that we adhere to in our respective states, and they 
are fighting to defend and preserve of course these ideals.  But as I shared, the first line 
of their national anthem is dignity and freedom of Ukraine has not yet perished.  So, they 
are actually trying to preserve their national dignity and their freedom in the face of this 
onslaught.  And I do think that coming out of World War II there’s that famous quote that 
“they came for the trade unions, I didn’t speak as I wasn't a trade union; they came for 
the Jew, and I didn’t speak up because I wasn’t Jewish; then they came for me, and no 
one was left to speak up.”  It’s just a moment where very dramatic things were afoot.  All 
of our work, our lives, are invested in democracy and democratic principles and a way of 
going about resolving differences short of the gun.  And so, I bring this Resolution 
forward which passed yesterday unanimously in my state among a group of bipartisan 
colleagues on both sides of the aisle which were very eloquent on behalf of this.  I am 
honored to bring the Resolution to this group as appropriate for our body.  
 
Hearing no questions or comments, upon a Motion made by Sen. Hackett and seconded 
by Rep. Brenda Carter (MI), Vice Chair of the Committee, the Committee voted without 
objection by way of a voice vote to adopt the Resolution. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Rep. Ferguson and seconded by 
Rep. Oliverson, the Committee adjourned at 11:15 a.m. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
HEALTH INSURANCE & LONG TERM CARE ISSUES COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 6, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Health Insurance & Long Term 
Care Issues Committee met at Harrah’s Las Vegas in Las Vegas, Nevada on Sunday, 
March 6, 2022 at 9:00 a.m. 
 
New York Assemblywoman Pam Hunter, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Rep. Deborah Ferguson, DDS (AR)   Sen. Bob Hackett (OH) 
Asm. Ken Cooley (CA)    Rep. Carl Anderson (SC) 
Rep. Matt Lehman (IN)    Rep. Tom Oliverson, M.D. (TX) 
Sen. Robert Mills (LA)     Rep. Jim Dunnigan (UT) 
Sen. Paul Ukte (MN) 
Sen. Jerry Klein (ND) 
Sen. Shawn Vedaa (ND) 
 
Other legislators present were: 
 
Rep. Brenda Carter (MI) 
Rep. Emily O’Brien (ND) 
Rep. Lacy Hull (TX) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Asm. Ken Cooley (CA), NCOIL President, and seconded by 
Sen. Jerry Klein (ND) the Committee voted without objection by way of a voice vote to 
waive the quorum requirement. 
 
MINUTES 
 
Upon a Motion made by Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer and 
seconded by Asm. Cooley, the Committee voted without objection by way of a voice vote 
to adopt the minutes of the Committee’s November 18, 2021 meeting in Scottsdale, AZ. 
 
CONTINUED DISCUSSION ON 340B DRUG PRICING PROGRAM 
 
Asw. Hunter stated that before we hear from our speakers I just want to make a few 
remarks about the background for this topic.  We had a very good introductory 
discussion on this issue at our last meeting in Scottsdale.  Since that time, the National 
Association of Community Health Centers (NACHC) and 340B Health, both who are 
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here today, have submitted draft language for consideration to use as a starting point for 
developing a model law.  That language will appear on page 235 in your binders.  As 
you can see, there is no sponsor attached to this at this point.  It’s for discussion 
purposes for now.  I’ll note that I am interested in sponsoring a model but we want to 
hear more about it and our colleagues actually had a lot of questions at our last meeting, 
so we want to dig deep into this and it may be a case that after hearing this, it will result 
in maybe not even creating a model at all.    As you may know, I used to work at a 
federally qualified health center.  That health center is now in my district that has several 
locations.  This is a very important issue to me as 340B really affects some of the fiscal 
issues that the center has so before we get started I just also want to note that this topic 
will be transferred to the Joint State- Federal Relations & International Insurance Issues 
Committee.  Since 340B is a federal program, I think it’s proper for that committee to 
have jurisdiction over this issue. 
 
R. Logan Yoho, PharmD, RPh, BCAP, 340B ACE, Director of Pharmacy, Apexus 
Certified 340B Expert at Hopewell Health Centers thanked the Committee for the 
opportunity to speak and stated that I’ll be talking about the impact of 340B in community 
health centers.  Like Asw. Hunter said, she has a past history in federally qualified health 
centers and I am also in that space.  I am the Director of Pharmacy at Hopewell Health 
Centers.  I’m also Apexus Certified 340B Expert and I am the current Vice President of 
the Ohio Pharmacist Association.  Hopewell Health Centers is a federally qualified health 
center.  We currently have 27, soon to be 29 sites in southeastern Ohio.  We cover nine 
counties all of which are very rural.  We’re a tier three patient center medical home and 
we serve approximately 39,000 patients annually – 10%of those are uninsured and 47% 
are Medicaid.  So, our patients are very underserved and high-risk patients for being part 
of the healthcare safety net.  We have a variety of services including primary care, 
behavioral health, psychiatry, dental, as well as other services.  The 340B program’s 
intent it is to stretch scarce federal resources as far as possible reaching more eligible 
patients and providing more comprehensive services. 
 
Everything we do with the 340B program meets this intent.  It allows us to treat more 
patients and be able to stretch our grant dollars that are a large part of funding even 
further.  So, the 340B savings, the basic idea is that we pay less for the drug and we’re 
able to bill that drug for patients and the savings, the difference is reinvested into patient 
care.  We do that in multiple ways.  One of the ways we’ve done it at our health center is 
providing a clinic pharmacy.  We opened a pharmacy in our busiest clinic and we have a 
full staff providing both dispensing pharmacy services as well as clinical pharmacy 
services.  You can see there my staff with one of our state legislators there.  We have 
free prescription delivery that delivers to our entire footprint.  That is a big cost expense 
for our health center because we cover 4,400 square miles of Ohio.  So, it is a big 
expense to have three full time drivers as well as vehicle upkeep that we wouldn’t be 
able to do without the 340B savings.  In addition, we have a sliding fee prescription 
discount for patients that are at or below 200% of the federal poverty level.  This allows 
us to provide things like insulin and EpiPens, which I’m sure you all know how expensive 
those items are to these uninsured patients, for just dollars.  We basically give them that 
medication at our cost plus a dispensing fee.  So, we’re able to provide these 
medications at something that is truly accessible to them.   
 
With the 340B savings we also are able to do things like have programs where we’re 
able to reach out to our patients to provide services that they need and we meet that on 
a case by case basis.  So, we might have patients that are needing blister packaging.  
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That’s a very time-consuming process that a lot of pharmacy’s charge for and that’s 
something we do for our patients at no charge to be able to increase their adherence to 
their medication and make it easier for them to understand.  In addition to our clinic 
pharmacy, there’s many other things we can do with our 340B savings.  We have 
several school-based clinics, so we actually have primary care clinics that are embedded 
into high schools and middle schools.  We’re able to increase vaccination rates.  One of 
our clinics has a dental operation and we’ve been able to increase the dental health of 
our students in those schools.  We’ve had a great relationship with these schools and in 
fact they’ve asked us to expand services beyond primary care.  So, that’s when the 
dental health came in as well as now we’re starting to have psychiatric and behavioral 
health services within the schools as well.  In fact, we opened a clinic in one of the 
schools in our area last January and they’ve already asked to double our space and they 
gave us more space within the school in order to expand services because it was so 
valuable to that underserved area.  
 
For those that don’t know, dental reimbursement is not the greatest and often these 
clinics cannot pay for themselves if they rely on their dental services alone especially 
when it comes to our Medicaid patients.  It is very difficult for Medicaid patients to find a 
dentist that will take Medicaid because reimbursement is so poor.  So, with a 340B 
program we’re able to expand those services and have dental clinics in places where 
there is really a desert.  It also has allowed us to start mobile dental services.  So, we 
have a dental hygienist and a dental assistant that will travel to clinics that don’t have 
dental services available and they will provide that dental hygiene in between visits.  
One of the biggest ways we’ve been making an impact with 340B has been the opioid 
epidemic.  As anyone from the Midwest knows, it has hit us hard and Ohio and our 
neighbors have been pretty much ground zero for the opioid epidemic.  So, with the 
340B program it has allowed us to expand our medication assisted treatment program.  
We use a drug called Vivitrol that we’re able to get these patients totally opioid free and 
able to resume their daily lives and the amount of lives we have saved has been 
incalculable because of this program.  It would not be possible without 340B.  These 
shots are very expensive to obtain and if we didn’t have 340B we would not be able to 
stock them in the clinics.   
 
So, we’re able to keep a stock that way when the patient is ready to get their shot, we 
can give it at that same time and we don’t have them waiting because in the past when 
we couldn’t do that the patient may relapse between our client and the pharmacy to go 
get the shot.  So, it also allows us to open additional sites in underserved areas because 
where I’m from, we are very rural.  A lot of these places are healthcare deserts, there’s 
not a single option for healthcare in some of these small towns.  So, being able to open 
community health centers in those areas has really increased the healthcare of the 
patients there and ultimately lengthen their lives.  This is not something we do but a lot 
of my colleagues in other health centers have also used the money to purchase mobile 
health clinics.  So, they might have a bus that goes around to indigent areas and one of 
my closest colleagues in urban Columbus has actually done this with their 340B funds 
and visits areas that don’t have any healthcare and may not be the best areas in town 
and is able to provide hope to those patients.  So, all that brings us to where pharmacy 
benefit managers or PBMs intersect with the 340B program.  Because covered entities 
like myself, that’s the term in the law that describes any 340B providers, purchase the 
medication significantly less for the drugs, PBMs have identified a potential increase in 
revenue so they’re paying us less.  This had started about five or six years ago and has 
progressively gotten worse. 
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Health centers like my own are required to be law, regulation, and mission to reinvest a 
100% of those dollars back into healthcare so every bit of that money is going back to 
that intent - stretch our scarce federal resources in order to be able to treat more 
patients.  So, there have been multiple methods used by PBMs such as decreased 
reimbursement rates for medication at 340B pharmacies.  When I was doing some 
analysis on what this looked like, I was able to find one PBM that was paying me as low 
as 3% of what their competitor PBMs were on similar claims.  That is devastating to the 
pharmacies.  That same PBM, every time I administered a shingles shot to a patient, I 
lost $45.  So, it was just that I wasn’t being paid as much and I’m actually paying to 
administer that drug but we do it, because we’re there to help patients but that’s not 
sustainable over the long term.  There’s also PBMs that have totally excluded us from 
their 340B networks, or from their pharmacy networks all together.  So, there’s one PBM 
that I’m thinking of that excluded me completely.  I could not enroll as a pharmacy with 
them because I had a certain percentage of 340B claims and they would not tell us what 
that threshold was so I was excluded altogether and it was a pretty large commercial 
plan in my state and then also, there have been some PBMs that have leveraged fees 
against covered entities that are not leveraged against pharmacies of a similar size 
elsewhere.  So, all of these methods are just pulling money away from the intent of the 
program.  The bipartisan intent of the program was to stretch these resources and allow 
us to reinvest into healthcare. 
 
So, during 2020 Ohio 340B covered entities worked with Ohio legislators including one 
of your own, Sen. Bob Hackett who was our bill sponsor, to create a bill that would 
protect 340B pharmacies.  This was a little complicated during the pandemic to get a bill 
through before the end of our general assembly in Ohio but we did it in the nick of time.  
The bill created a structure by which we could be fairly paid for the services we provide, 
while at the same time maintaining those 340B savings to stretch federal resources.  We 
did not want to have a leg up.  We just wanted a level playing field.  At least 16 states 
have passed similar legislation but it’s a constant improvement on our bills because 
there have been loopholes that have been found in the bills so we constantly have to 
improve the bills and improve that and make sure that we’re protecting these covered 
entities so we can protect the most vulnerable Americans. 
 
Abby Reale, MHA, Director of Advocacy for Mountain Health Network thanked the 
Committee for the opportunity to speak and stated that Mountain Health Network 
includes two hospitals, Capital Huntington Hospital, and St. Mary’s Medical Center in 
Huntington, West Virginia.  We are a border area.  We also have Pleasant Valley 
Hospital which is Point Pleasant along the Ohio River as well.  For us and 340B in West 
Virginia, you will see that we had over four closures and two bankruptcies of hospitals in 
West Virginia.  Rural providers are struggling even more so with COVID right now.  For 
us and our health system, there’s a little note there that over $200 million in 
uncompensated care is what we do throughout our health system every year.  Our 340B 
drug savings is a quarter of that if that gives you any idea.  The programs that we have 
been able to do in our health system are critical to our area as over 38% of our payer 
mix are capitated, so that’s Medicare, Medicaid, PIA, which is our state insurance - it’s 
all rates that they’re telling us what they’re going to pay us and that’s what you get.  So, 
we only have about 12% to 15% commercial payers essentially so when we’re looking at 
uncompensated care it’s pretty large for us but we do have clinical pharmacists 
throughout our region and throughout our hospitals.  We are not able to bill for those 
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services other than for commercial payers.  So, being able to have that clinical 
pharmacist working hand and hand with our physicians every day is critical. 
 
We also have a cash card program for patients for any type of drug savings or anything 
like that.  We also have a meds to beds program.  So, whenever you’re being 
discharged from the hospital, you’re able to go home with your medication that day.  We 
also have our mom’s program which this goes into I’m sure everybody has heard of 
West Virginia and our substance use problem.  We were able to create a mom’s 
program for our mothers suffering with substance use disorders that give birth and are 
not in a current program.  They enroll in this six months to a year program through our 
health system.  We have seen huge strides in that program.  We also have a neonatal 
therapeutic unit.  We were the first in the country to do that.  So, one of our newborn 
intensive care unit (NICU) nurses saw babies that were withdrawing and we created this 
unit.  We have anywhere from 18 to 32 babies within that unit at any given time and their 
stays can be anywhere from 30 to 60 days and that’s where our mom’s program 
intersects with that.  I actually used to be a baby cuddler that would volunteer and go up 
during my lunch hour and cuddle babies and you would never see the parents and until 
we started the mom’s program, you now see the mothers and fathers being very 
integrated into caring for that baby so this has been huge for us. 
 
Also, financial spiritual care is provided at PRO-ACT which is a unique program that also 
is for substance use and includes medication assisted treatment (MAT), we also have a 
pharmacy there.  We also have other community health screenings and clinics 
throughout the area.  We provide one every Fall which is a free screening as well as 
medically indicated food boxes.  We recently did a medically indicated food box program 
at our Dialysis Center which is for our patients there and we’ve seen a 30% reduction in 
readmissions which is huge especially for that patient population.  We’ve also been able 
to provide free care and then school based clinics is what our fellow federally qualified 
health centers (FQHC) that we partner with are offering throughout the state.  So, with 
West Virginia the importance for us is hospital programs.  Over $300 million of 340B 
goes into West Virginia.  Without 340B there’s no doubt in my mind that you will see 
more hospitals and entities shutter. 
 
This is our PBM reform within West Virginia and we started in 2017 with the Pharmacy 
Audit Integrity Act, which essentially started auditing and licensing PBMs in the state 
which is critical and key.  You’ll notice that with PBM regulation, 340B discriminatory 
language actually intersects and intertwines throughout but we actually didn’t start that 
until 2019 where we instituted 340B protections and for us, within the health system, 
within the hospitals throughout the state, especially FQHCs, other community providers, 
that was a big deal for us.  Ever since 2020 there was Rutledge v. PCMA which was a 
U.S. Supreme Court decision that allowed for legislatures to regulate Employee 
Retirement Income Security Act of 1974 (ERISA) plans.  So, of course in 2021 we did 
legislation to include that.  We also did a lot of reform that year on rebates that go back 
to the patients at the point of sale and we’re still working through that one but we also 
did more 340B protections and in 2022 we currently have legislation right now that 
codifies our legislative rules that we did in 2021. 
 
So, within the Pharmacy Audit Integrity Act, I cannot express how important definitions 
are as well as the licensure of the PBMs.  So, for us we worked very closely with the 
insurance commissioner who really went in when it came to legislative rules as well as 
our process in West Virginia is a little different from other states where it goes before the 
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legislature - you have a whole year before that they go through the legislative rulemaking 
process and then the legislature essentially approves it.  We had no issues with our 
legislative rules as the chair of that committee knew about PBMs as his mother was a 
pharmacist but with 340B specific protections within the legislative rule, that was really 
key for us in moving forward in the 2022 legislative session and one thing being in 
politics all my life is I really like to see legislation you can actually use and it was very 
exciting for us to be able to see all of our legislation over the past couple years be used 
whenever Express Scripts, which is a PBM, back on February 24th of last year put out a 
mandate that we would have to start retroactively identifying drugs dispensed at a 340B 
safety net providers and our pharmacies.  
 
This would have been unduly burdensome, especially during a pandemic and we 
actually filed a complaint so we were able to use our legislation that we passed in 2021 
and our insurance commissioner heard that complaint, came back and actually agreed 
with us and recommended a decision.  And you’ll notice in the last part there, that since 
the cost associated with the change would be assessed on 340B entities and not upon 
other similar entities, that’s the key part of having 340B protections within our legislation, 
especially on the state level because we are being discriminated against compared to 
other pharmacies.  In this session we actually do have a freedom of choice pharmacy bill 
that will actually be heard on Tuesday in our Senate Health Committee.  It’s passed the 
House and that actually allows for freedom of choice to our patients to decide what 
pharmacy that they would like to use.  So, an example is last year we had a two year old 
boy that was in our cancer center that was going to have to wait three weeks to get their 
life saving meds because they were going through what we call white bagging, which is 
an interesting thing to try to explain, especially to legislators who are wondering why it’s 
called white bagging but essentially your PBM or your health plan tells you that it has to 
come through a certain pharmacy.  And so that patient, the two year old boy, who was 
waiting for their cancer medication was going to be waiting three weeks.  A complaint 
was filed by the parents which is something we recommended, and the insurance 
commissioner came out with a special bulletin saying that they were violating our law, 
which they were.  
 
And so, that boy got to have their cancer meds that day given in our cancer treatment 
center.  That is what we’re talking about when we’re looking at this type of legislation.  It 
directly affects our patients' lives.  Our providers, they are writing prescriptions for 
patients that then go into 340B and if there’s something being done on the federal level 
what we’ve seen on discriminatory practices, that can affect our patient care.  They may 
have to switch to a different medication that they might be able to afford because if a 
340B’s discriminating against it, it’s hard to get that coverage and we’ve seen a huge 
attack as I think our 340B has gone down by millions due to multiple attacks on the 
national level and also on the state side.  So, essentially the 340B protections go hand 
and hand with PBMs. 
 
Regarding recommendations, on a state level looking at a comprehensive PBM 
regulatory structure.  That’s the first thing that we did.  We were successful with that and 
having a strong regulator helped.  So, I kept mentioning our insurance commissioner, 
which was The Hon. Jim Dodrill at the time, he was amazing and we were able to work 
with him on many things as well as the 340B discriminatory reimbursement provisions 
prohibiting modifiers or adjustments as that is key and is something that we had put in in 
2019.  And we’ve kind of further worked on that type of language throughout our 
legislative roles as well as including broad definitions.  So, you’ll see that our 340B 
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covered entity doesn’t just include the hospitals or FQHCs.  It also includes our contract 
pharmacies.  So, within my own hospital I actually have a contract pharmacy.  Capital 
Huntington Hospital partners with Marshall University's Pharmacy program, so they own 
our pharmacy within our outpatient clinic so that meds to bed program that I was telling 
you about actually goes through Marshall Health’s Pharmacy.  
 
So, for us that’s considered a contract pharmacy but is under 340B and so that’s 
something that we use every day, our patients use every day, and it’s where we have 
our prescriptions filled.  So, having any type of discriminatory actions against contract 
pharmacies is key for us as well.  Including protections for all 340B covered pharmacy 
types, which I was just explaining, and contract pharmacies, that’s important.  Providing 
network adequacy provisions is important and that’s what we’re doing this session and 
that is the pharmacy choice and freedom of choice for patients.  In West Virginia we 
have very limited pharmacies and so for us, being in our area, you’re not going to come 
across another hospital pharmacy for at least 30 minutes or an hour if not more.  So, for 
us contracting with say a local pharmacy called Truth Pharmacy, they are going to be in 
a county like Lincoln or Wayne, or Mingo, or Logan, where there might be another entity 
and so having that connection is key for our patients as well.  Also, PBMs cannot pay a 
340B covered entity less than others is an important provision and is something that 
we’ve even learned more of recently - that we are being paid way less than what they 
normally would pay another pharmacy.  Providing patient choice is the key to this 
legislation.  I can’t express how much 340B has really helped our patients, our 
community, and being able to provide access to care, that is what we are about.  Also, 
allowing for broad rule making is important as for us it was very different as our state is 
set up differently with legislative rules but that is key as well. 
 
Greg Doggett, Vice President and Legal and Policy Counsel at 340B Health, thanked the 
Committee for the opportunity to speak and stated that certainly we can get more into 
the details and any questions that you all have about the draft model legislation but 
when you review it, I would say that really the most important thing to keep in mind that 
was really behind the intent of it when my organization worked collaboratively with 
NACHC on developing it, s that it is really there to ensure that the 340B financial benefit, 
the benefit of participating in 340B, stays with the covered entity and that is not eroded 
by certain PBM practices or policies or that there are not requirements put in place that 
would really impede the access of the covered entity to being able to use 340B drugs so 
they can retain that benefit and do all of the different types of things that Mr. Yoho and 
Ms. Reale talked about.  We now have over a dozen states that have these laws and 
there are over another dozen states that have introduced proposals so there is a lot of 
momentum for this issue at the state level.  When we developed this language, we did 
not have to reinvent the wheel.  We were largely able to borrow what we thought were 
some of the best provisions and practices that we saw in different states so this is really 
growing out of that legislative development at the state level, and I think there there’s a 
real opportunity here to develop some model legislation that hopefully will allow 
additional states to adopt these laws and bolster the laws of states that already have 
them and ensure greater level of uniformity among those laws.  I’ll now turn things over 
to Jeremy Crandall, Director of Federal and State Policy at NACHC.  Mr. Crandall stated 
that I really have nothing to add as I think we’ve covered it all.  I would just say thank you 
to NCOIL for considering this issue. 
 
Nick Doherty, Director of Policy for the Pharmaceutical Research and Manufacturers of 
America (PhRMA) thanked the Committee for the opportunity to speak and stated that I 
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cover the New England region and just want to let the committee members know that we 
did receive a copy of the draft model legislation.  We’re going through it now and we 
want to we’re basically going to do a crosswalk of the draft model and what has 
happened in other states and we just want to stress a willingness to participate in the 
conversation as the committee members move forward and address this issue. 
 
Asw. Hunter stated that regarding these FQHCs in different locations that actually have 
the opportunity to have this 340B program, we’re always talking about access and 
affordability and I want to know if you can quantify what would happen in some of your 
health centers if they took these savings away.  In New York, they’re talking about 
wanting the savings to go back to the state and I know that would be devastating to our 
health center.  Is there any data that you have to quantify what that would look like for 
your patients or for the health care delivery if they clawed back these savings? 
 
Mr. Crandall stated that it really depends on the health center to be honest.  I’ve heard 
anywhere from 25% to 50% of overall operating revenue.  I would happily get back to 
you on that.  It is just such a moving target, and it is information that really just depends 
on the health center but I would just point back to Mr. Yoho’s presentation where he 
walked through all those specific services that an individual health center provides.  
There’s a health center in West Virginia that is specifically been able to fund a 
community health worker position and in the case of another health center, 
mammography and hepatitis C treatments.  So, it really just depends on the health 
center and what they do with that savings but I’d happily give you some specific 
examples and follow up with the committee with some specific examples from individual 
states.  Mr. Yoho stated that I will echo a lot of what Mr. Crandall has said.  One of the 
biggest ways is to look at it as the services that will be lost without it.  It’s hard to quantify 
that in dollars but I do know, dollarwise, that our health center, and I’m sure others, 
would be in the red if it wasn’t for our 340B savings.  They keep us operating and they 
keep patients' lives affected for the positive and if we didn’t have the 340B savings we 
would have to shutter a lot of our clinics. 
 
Rep. Deborah Ferguson, DDS (AR), NCOIL Secretary, stated that you mentioned that 
after the law was passed that PBMs choose a lot of loopholes to get around the law.  
Can you address some of those so we know what we’re looking at to try to include in the 
law?  What was the biggest way they avoided complying?  Mr. Yoho stated that I think 
the biggest thing that we’re just getting into in Ohio is that there was some language that 
wasn’t referring back to the proper language up at the top.  So, there was a way that 
they could say that they were paying us equivalent to non 340B pharmacies without 
paying in the structure provided in the law.   So, it’s just making sure that your 
references match back to the proper lines.  I think it’ll be a simple fix in Ohio but I know 
in other states they found other things and I don’t know the specifics but we’d be happy 
to get back with you on those. 
 
Mr. Crandall stated that one of the main reasons that we’re sitting here today, is that 
because at this point approximately 15 states have enacted some version of the model 
before you.  We’re really learning on a daily and a weekly basis how to continue to 
update this and in fairness to other interest groups that are interested in this issue, they 
are also pursuing amendments that we would argue would weaken the legislation as 
well.  But one other item I’ll add is it’s also really important the role of whether it’s the 
insurance commissioner or whatever regulatory body ultimately enforces it because, it is 
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sometimes hard for a pharmacy to know whether they’re being treated differently than a 
non 340B pharmacy and so I would just also emphasize that regulatory piece as well.  
 
Asw. Hunter asked if the claims identifier process could be described.  Mr. Yoho stated 
that in some of the bills there have been requests to put in claims identifiers and it 
happened in Ohio after the bill but it’s not in the bill.  We didn’t prevent it.  Some of the 
insurers came back and said that you had to identify your claim with so in the pharmacy 
we have a thing called the submission clarification code and we have to put this code in 
before the claim is processed.  There’s a big problem with this.  When we’re in our 
health center pharmacy, the one I run in my health center that’s not a problem, because 
they’re my staff and I can train them to put that in.  We can even automate it so it’s done 
automatically.  The problem is at our contract pharmacies, they do not know at the point 
of sale whether a patient is 340B eligible or not.  So, it’s done after the fact.  We hire 
companies that do that - they identify whether a claim is 340B eligible or not.  So, since 
the pharmacy staff does not know the eligibility at the time of filling there’s no way for 
them to enter that claim modifier so those are really devastating if those get entered. 
 
Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, stated that the 340B program I think 
is a great program, and obviously I’m a huge fan of FQHCs and what they bring to rural 
parts of my state and medically underserved communities in my state some of which are 
maybe not even rural, just underserved.  But I keep hearing that there are situations 
where large either for profit or not for profit healthcare systems acquire rural facilities for 
indigent clinics and stuff and now suddenly the whole system’s participating in the 340B 
program.  That’s really not what it was designed for, am I right?   Is there a way to 
compartmentalize the savings to make sure that these benefits are staying with the folks 
and the facilities that are actually trying to keep the lights on and taking care of 
vulnerable populations?  That’s what it’s designed for, right? 
 
Ms. Reale stated that in order to qualify to be a 340B entity, you have to meet certain 
thresholds and for us we are a safety net provider and there’s only a couple of us in the 
state of West Virginia and you have to meet those certain thresholds and you also have 
to be nonprofit.  So, with those thresholds I think that speaks to what you’re serving.  
Rep. Oliverson stated that I hear what you’re saying, but I kind of disagree.  At least 
where I come from, it seems like the most profitable healthcare systems are all non for 
profit, certainly the largest healthcare systems, and my question is when you get to a 
common tax ID type situation where it’s a system, you have wealthy facilities that are 
making money hand over fist and benefiting from the same program as a small clinic that 
may be in a medically underserved community taking care of medically fragile people or 
those that are underserved or in a rural place.  And we’re seeing that and I’m wondering 
to what extent that actually enhances and fuels consolidation within the marketplace 
where you have these large not for profit systems that are just for whatever reason going 
out into the rural communities and acquiring these small rural hospitals that are clearly 
not making a profit? 
 
Mr. Doggett stated that first off, and I think you were sort of suggesting this, only non 
profit or public hospitals can participate in 340B.  Most categories of hospitals to be in 
the program, they have to demonstrate that they serve a large volume of low-income 
patients, Medicaid patients, and low income Medicare.  So, if a hospital or health system 
were acquiring a clinic simply because they were just looking to add more commercial 
paying patients, ultimately that would probably put their status in the program in jeopardy 
because you have to be able to demonstrate that.  If you’re a hospital that doesn’t really 
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serve a lot of low-income patients, you’re not going to be in the program and you’re not 
going to be able to participate.  The other thing that I would add is that I think as 
probably someone who lives in a rural area I think you’re probably very well aware of the 
trend of a lot of rural hospitals closing.  One thing we hear from a lot of rural hospitals is 
340B makes the difference between them being able to stay open or not.  This is a little 
bit of maybe a theory in this moment, but I would say that probably sometimes those 
rural facilities and those rural hospitals join a larger system because it allows that clinic 
and that facility to actually stay open because they are able to tap into maybe not 
necessarily great resources but of the greater relative resources of that larger 
organization. 
 
Rep. Oliverson stated that I hear what you’re saying but I think my point is that we have 
a program that’s designed to help folks that are engaged in I would say, really 
humanitarian type healthcare, where it’s not about the money, it’s about helping people 
find the care that they need and there are very low margins and it’s difficult to keep the 
lights on.  This is supposed to be a mechanism by which it makes it easier for them to 
stay in business and it concerns me when I see a long list of participating providers who 
are some of the more well off, well endowed, wealthier larger gross revenues annually 
systems in our country that are all 340B providers. That’s not what the program was 
designed for, right?  Mr. Doggett stated that one thing I would mention is that we’ve done 
a lot of research comparing 340B and non 340B hospitals and one thing I will note is that 
when you look at their profit margins and you look at large hospitals on down to small 
hospitals, the profit margins of 340B hospitals are smaller across the board.  The other 
thing too is that they do serve, even though they are less than half the hospitals in the 
country, they make up the lion's share of hospitals in terms of the number of Medicaid 
patients they treat.  So, I hear the question you’re asking, and it’s a good one but I think 
that the data supports the idea that this program is getting to the proper organizations 
and that it’s being used in ways that it was intended. 
 
Rep. Oliverson stated that I hear what you all are saying, and I agree with you - we need 
to make sure that the revenue stays with the facility as that’s what it was designed for.  
But again, I reiterate the fact and to my colleagues as we continue to look at this, we 
need to be clear about whether facilities that are participating in this program really 
needed the help to begin with because there are some that are clearly struggling and 
need it and there are others I think that view it as another pot of money, so let’s see if we 
can tap into that and that’s what frustrates me.   
 
LESSONS LEARNED FROM COVID-19 AND PREPARING FOR THE NEXT 
PANDEMIC 
 
Steve Landers, M.D., MPH, President & CEO of the Visiting Nurse Association (VNA) 
Health Group, thanked the Committee for the opportunity to speak and stated that by 
way of background, I’m a family doctor and geriatric medicine physician and all of my 
clinical work as a doctor has been primarily doing home visits or house calls for 
homebound seniors and that love of homecare, and elder homecare, led me to become 
the President and CEO of the VNA Health Group.  We are one of the largest and oldest 
nonprofit home and community health organizations in the country.  We’re 
headquartered in New Jersey and we serve people throughout the state of New Jersey 
and we also have programming through the VNA of Ohio, in northeast Ohio, as well as 
in southeast Florida in partnership with Cleveland Clinic Florida.  Our teams are 
incredible and includes about 3,000 employees - mostly registered nurses, home health 
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aides, personal care workers, occupational and physical therapists, and social workers 
are out in the community helping people on their days of most need, particularly helping 
older people and other people that are medically fragile.  Our services also include an 
array of public health services, and maternal child health outreach and programs to 
prevent HIV/AIDS and the like.   
 
This organization makes over one million home visits a year and actually, our incredibly 
brave caregivers made over one million home visits in 2020 and early 2021 before there 
were even vaccines to protect them from the COVID-19 virus.  So, they were true 
heroes.  I can’t not note that one of our past volunteers and advocates and incredibly 
supportive leaders in the community for our organization is Commissioner Tom 
Considine, NCOIL CEO, and I bring from our teams an incredible amount of gratitude for 
his volunteerism and community leadership on issues of home and community based 
care.  Our organization throughout the pandemic was recognized in over 100 
publications including media outlets, Good Morning America, and CBS’s Gail King show 
and I was invited to testify in front of the U.S. Senate Special Committee on Aging by 
Senators Collins and Casey because of the work that our incredible teams have done 
throughout the pandemic.  The things that brought recognition to our people were 
helping in the immediate crisis where the hospitals were getting overloaded and there 
was no bed capacity and the emergency rooms were flooded and we quickly set up 
models to bring people straight home from the emergency room with special supportive 
care at home - almost like a hospital at home type of concept in order to get people safe 
care and also decompress the hospitals. 
 
Our teams also stepped up to help make sure that seniors who were medically fragile 
had long term care at home options as an alternative to nursing facilities and particularly 
in my home state of New Jersey, the nursing homes had horrible outbreaks early in the 
pandemic that led to many deaths and there was a lot of fear and concern about 
providing a home care option so a safe home care option was critically important. And 
finally, we received a lot of recognition and have done a lot of work of taking vaccines 
and COVID-19 tests to the hardest to reach populations.  Actually, I don’t have a way to 
fully prove it, but I believe that I did the first in-home COVID-19 vaccination for a 
homebound elder who had had a stroke who needed access to a vaccine.  Actually, her 
daughter is a home health aide and she was going to get exposed as they spent more 
time together hopefully and having the vaccine was protective for her, but she was 
homebound, unable to get out of the house.  And so, we’ve done hundreds of 
homebound vaccinations and thousands of vaccinations at community sites, motels, 
boarding homes, homeless shelters, for migrant workers and the like.  And so, we’ve 
tried to get vaccines to the hardest places. 
 
I think I was asked to speak about preparing for the next pandemic and I certainly take 
on this request with a lot of humility as I think any of us that have been in public health or 
healthcare leadership roles that have gone through the last couple years, if you haven’t 
been humbled and been wrong a few times, then you’re probably not looking in the 
mirror and so, I think that it’s critical that I come to you with much humility.  I think it’s 
important to think about, hopefully there won’t be a next pandemic anytime soon and 
we’ve still got problems with the one we’ve got, it in the context of demographics.  I think 
there’s a major strategic issue facing our country that as a geriatric medicine doctor I feel 
obligated to talk about but I don’t believe it’s being spoken about enough.  From 2000 to 
2060 in this time period where we’re going from having one older person in our country 
for every five people of working age to having two older people in our country for every 
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five people of working age.  It’s doubling, what’s called our old age dependency ratio is 
doubling and that is going to put enormous stress onto our care system and also, a lot of 
the people that are aging in our population are our workforce and I’m going to touch on 
that in a minute but I don’t think I have time for a top ten list of things to do to prepare for 
the next pandemic. 
 
So, I want to offer you three things that I think came up as critically important and I’ll tell 
you them in order of the most important is going to come last.  The third issue that I want 
to mention is surveillance.  Certainly, infectious disease surveillance is of critical 
importance and is of national security importance and we need to continue to think about 
how do we ramp up our surveillance but one thing that happened in the home health 
world that many of you may not be aware of - when the pandemic first arrived in our 
country in early 2020, it might have actually arrived a little bit earlier, and the hospitals 
are flooding with patients in my home state of New Jersey and we had people that 
needed to come home from the hospital, and they needed home oxygen concentrators 
in order to support their respiratory condition in most cases temporarily in order to get 
home.  And so, as a home care provider we had to find home oxygen concentrators and 
shockingly, when we had this kind of surge, we couldn’t find oxygen concentrators and I 
called one of my former colleagues, I used to work in Ohio before New Jersey, and it 
was one of the largest manufacturers of home oxygen concentrators in the world and I 
said, “we need some oxygen concentrators in New Jersey, do you have any?  We’ve got 
a big problem.”  And he said, “Steve, a few months ago we shipped most of those 
overseas.”   
 
So, we had something as basic as home oxygen concentrators in our world and there 
was no tracking surveillance - it was just a product, not viewed as sort of an indicator of 
what might be happening from a healthcare standpoint in public health.  We had similar 
issues with things like ventilators, masks, and shortages of these things.  So, I think 
surveillance is critically important.  Not just surveillance of an organism but also 
equipment and critical pieces to our protection.  The second thing I want to point out, 
and I sort of did indirectly in my talk about the recognition that my team had received, is 
the importance of home and community-based care for an aging nation.   Most older 
people would prefer to be supported in their homes and communities.  Even though 
father time seems to always win.  Ultimately, even with great medical care we do run into 
issues with chronic disease and other conditions of aging and most of us, if we live long 
enough, will need some type of help and support and we much prefer to get that at 
home.  And so, we need to focus on strengthening that home and community-based 
care infrastructure across many aspects, both acute care at home, post-acute and 
rehabilitative care, and long term care at home.  And virtual care at home, and 
telehealth, that’s becoming a very prominent way and depending on how our future 
regulations are borne out, particularly at the federal level, I think with Medicare it will 
determine how much home care is actually virtualized. 
 
But finally, and most importantly, I think you’ve seen this news but I want to put a unique 
twist on it - the healthcare workforce, our army of skill and love, is depleted.  There are 
shortages across almost every type of healthcare worker in the industry and it has 
happened because of a whole myriad of reasons related to pandemic but also related to 
our demographics.  And so, we were walking on a balance beam in many respects 
before this pandemic as a workforce and all the stressors, economic issues, mitigation 
policies, has led to even worsening shortages and I’m a doctor and I think doctors are 
important and I believe in we’re not training enough doctors, particularly not enough 
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primary care doctors, but nurses are the linchpin of a compassionate elder care system.  
We have to have enough registered nurses because they’re not just the director care 
providers, they’re also the leaders and the team leaders and the coaches and the family 
caregivers supports and the lifelines.  We need enough registered nurses.  The Bureau 
of Labor Statistics says that we need about 200,000 new nurses every year over the 
next decade because of retirements and because of new demands for care because of 
an aging population.  Right now, our nursing schools are only graduating about a 
180,000 nurses each year that pass the licensure exam.   
 
And a good chunk of those exam passers don’t go on to work as registered nurses.  
Some go into graduate programs and become nurse practitioners which is important, but 
it depletes the supply of registered nurses.  So, we have a 20,000-30,000 a year gap in 
the number of registered nurses we’re training.  Now, one would ask, well how do we 
encourage more people to go into nursing?  Well, it turns out that’s not the problem.  
Every year our nursing schools are turning away about 80,000 qualified applicants.  
There are young people, passionate, bright, loving young people that want careers in 
nursing and it will change their lives and their families lives if they get this opportunity 
and it will also help solve some of the issues we face as an aging population and they’re 
not being given a chance to go to nursing school and it has to do with, to some degree, 
how rigid nursing school expansion can be.  It has to do with faculty shortages.  We 
need to innovate as this should be a period of great innovation and experimentation in 
nursing education.  Most nursing education has been bottlenecked because it has to 
happen in hospitals.  Well, I just told you my team does one million home visits a year 
that are very rich and interesting for learning, but very little of it involves learning and 
teaching.  We have to figure out how to create more learning opportunities using the 
breadth of the healthcare industry, not just a few hospitals.  So, that nursing shortage is 
critically important.  We also have shortages of physicians, primary care physicians, and 
there are young people in our country that absolutely want to go into these fields, yet our 
education system is not providing enough slots.  I appreciate the chance to share some 
thoughts about our pandemic experience and hope I’ve provided some useful 
information for your planning. 
 
Asw. Hunter thanked Dr. Landers and stated that as we’re having the conversation 
relative to next steps and I know how your background obviously is with an older 
population, it seems to me especially working through this as a legislator for the past 
couple years, we hear from the public more than I would say most people for everything 
and if you’re talking about unemployment insurance, we were hearing about that.  And it 
just seems like after two years, some of things that I think really need to be focused on, 
as I'm sure you’re aware, is a universal disaster preparedness plan and I know you didn’t 
make mention of that, but it seems to me in a state like New York where we were very 
aggressive and some could say too much, in other states they were doing nothing.  It 
makes it very difficult to stop the spread of something if everyone is doing something 
different.   So, we were in Boston and the Massachusetts Governor talked about having 
to use the New England Patriot’s owner’s plane to get personal protective equipment 
(PPE) supplies so we were not prepared even here to have masks and you were talking 
about oxygen.   
 
And the other thing is, and we have mentioned this here at NCOIL and you mentioned it 
as well, what they call the silver tsunami.  I think it was one of the plans that mentioned 
that but I think it’s important to note that as that population ages, you’re talking about 
having a lack of healthcare resources and really some of the things that were keeping 
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people alive were able to be having them be at home.  That makes it very difficult.  And I 
don’t think that we’re putting enough focus on trying to do that.  In New York, we had a 
huge amount of nursing home death and people just could not go back to their homes.  
They weren’t prepared to be there.  So, I don’t think there was enough of focus on that.  
And you mentioned demographics, but I would offer that there definitely needs to be 
more conversation about low income rural vulnerable populations because we saw, 
especially as far as the spread, lower income, populations of color, communities of color 
where folks were not getting vaccinated and were not getting access to care.  We saw in 
some census tracts where there definitely were more hospitalizations and deaths.  We 
definitely need to be making focus on that as we’re hopefully not having to prepare for 
one but it seems like something like this may be inevitable going forward.   
 
Rep. Lehman stated that regarding demographics, Indiana’s going down this path of 
managed care in that Medicaid and Medicare space for certain people but when we talk 
about the demographics of the rural areas, I represent a very rural district, there seems 
to be a greater desire to go into a community facility because a lot of it is your small 
communities and we have fantastic nursing homes.  So, when you talk about the in 
home aspect and what people wanted to age in home, do you have a breakdown of the 
demographics there?  Does that run the gamut closer to more urban areas?  And maybe 
more rural people might want to go more into the facilities that would be more a sense of 
community? 
 
Dr. Landers stated that is a great question and in terms of the survey data on people's 
preferences I do not know a source that breaks it down related to rurality or in urban 
areas.  I think that it’s incredibly important that we have a robust and vibrant system of 
elder care facilities because there will be people both because of preference and 
because of circumstances that their quality of life will be improved and it’ll be essential 
that there be wonderful facilities.  But beyond that, in order to expand the health system 
we need to support people at home both because of preference and because of need.  
To give you an idea, in the Medicare system, if somebody comes home from a hospital 
after lets say a hip fracture surgery and needs support at home, the next 30 days of 
aftercare costs Medicare about $1,500.  If we don’t have that home-based infrastructure 
to provide that service at home and the primary pathway is to go to facility based 
aftercare, that next 30 days of care costs Medicare about $15,000 and if the people are 
appropriately selected, they are equivalent or in some cases better.  So, we have a 
combination of providing options for people as well as there’s a health system efficiency 
issue as well that we have to address. 
 
Rep. Lehman stated that when you’re talking about the nursing shortage, I’m curious 
moving forward because the biggest reason we saw nurses exit the market in Indiana 
was because of the vaccine.  We had a lot of nurses who said, “I was a front line 
caregiver until I was mandated to get the vaccine.  And I don’t want to get the vaccine, 
so I’m just going to exit.”  So, how do we move forward as we plan for the next pandemic 
as to having nurses who choose not to go that path?  Dr. Landers replied yes, no doubt 
and I think the shortages have been multi-factored as you had everything from people 
being out on quarantine to childcare issues related to how the schools had been 
managed to issues related to mitigation policy, employer vaccine and testing policy.  I’ll 
say that in my teams we did not see a lot of people that are not in the workforce because 
of the vaccine mandate although there were a lot of people applying for religious and 
personal medical exemptions and there were more people out of the workforce in the 
direct care workforce – with personal care workers and home health aides, attendance 
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was definitely more of an impact in that group.  And you’ve got these multi-factored 
issues and stresses from the pandemic on top of an existing nursing shortage before the 
pandemic.  The pipeline just isn’t there.  We have a math problem when it comes to 
nurses.  If we look at the output versus the projected needs, it just doesn’t match up.  
And the good news is, we’ve got a lot of young people who are passionate, bright, and 
loving people that want to go into these fields and if we focus on that educational 
system, we’re going to be able to solve this problem but in the short run certainly all 
sorts of issues have exacerbated this in various locales, be it vaccination policies and 
the likewise.  But this is a much more complex situation that requires long term strategic 
interventions to get it right for the next next pandemic. 
 
Rep. Carl Anderson (SC) stated that one thing I want to say is in South Carolina in my 
area, we have from the general assembly poured money into colleges and nursing 
programs and even with pouring the money in, there’s still not enough because there’s a 
long waiting list.  One of the colleges from out of state is now opening up this month in 
Myrtle Beach nursing classes there.  So, I think all over the world we need more nursing 
colleges and buildings around and it would help because in our area the numbers are 
there to attend we just didn’t have the facility and enough teachers to do what is needed.  
So, the nursing program is really much needed and I think since the pandemic, and I 
think Dr. Landers can attest to this, with many people retirement age and beyond 
retirement age, they just decided that now it’s time for me to come out.  So, we do need 
to work real hard but I’m saying to those around the table, just make sure that your area 
is pouring money into the universities and technical colleges where students could come 
and get that degree in nursing. 
 
THE UNFUNDED MANDATE OF COVID-19 TESTING 
 
Brendan Peppard, Regional Director of State Gov’t Affairs at America’s Health Insurance 
Plans (AHIP) thanked the Committee for the opportunity to speak and stated that I was 
asked to provide an update on the federal requirement that carriers cover over the 
counter COVID tests.  From the beginning of this pandemic, health insurers have taken 
action to cover the costs of tests to diagnose and treat COVID-19 and we do continue to 
do so. Testing once again became an urgent issue with the Omicron surge last Fall and 
the federal government responded with this requirement that carriers cover over the 
counter tests.  We had already been covering tests that were sent to labs.  Health plans 
worked quickly to implement the guidance in ways that are simple for consumers and 
we’ve continued to make improvements.  In this case, over the counter means self-
administered and self-read tests.  Tests that are sent to a lab for processing are outside 
of the scope.  In order to prevent and detect fraud, waste, and abuse, plans are allowed 
to restrict coverage to established retailers who would typically be expected to cover 
over the counter tests and plans can also require members to submit reasonable 
documentation including proof of the product and the retailer.  
 
Within the guidance that the tri-agencies issued they created a safe harbor.  This is a 
non-enforcement safe harbor where plans can limit the amount reimbursed for over the 
counter tests for non-network retailers.  Plans must provide direct coverage by ensuring 
adequate access to over the counter tests with no out of pocket expenditures and plans 
must also make tests available through at least one direct consumer shipping program 
and one in person mechanism and both of these things must be done in order to be 
within the safe harbor.  These are some examples on the left side of this slide of how to 
provide direct coverage - of course you can have a pharmacy network.  You can have an 
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alternate test distribution site, a non-pharmacy retailer, and then of course the direct to 
consumer shipping program, which is also required.  There was some additional 
guidance - plans may be able to limit the direct coverage program to tests from a limited 
number of manufacturers and the federal government indicated that they would not take 
enforcement action if a plan is temporarily unable to provide adequate access through 
the direct coverage program due to supply shortages and people may remember that 
back in January we did in fact have, at least in certain areas of the country, problems 
getting access to tests.  
 
On February 3rd, the Centers for Medicare and Medicaid Services (CMS) announced 
that starting in the early spring it will begin covering over the counter tests for Medicare 
beneficiaries.  Medicare had not been able to cover these tests when the original 
announcement was made and they’ve now indicated they will be.  I just want to touch on 
the issue of price gouging as it’s very important because we have seen it and there is a 
concern about the costs of tests.  So, in 2021 AHIP conducted a survey of health 
insurance providers in the commercial market to gather information on prices charged by 
out of network providers for COVID-19 tests.  Now, again these are the lab tests, not the 
self-read tests.  The results found that out of network providers charged significantly 
higher prices, more than a $185, when the average is $130 for more than half of the 
tests.  This is an extraordinary time and plans have been pleased to be able to step up 
and help wherever we can.  This requirement however is a deviation from the traditional 
role of insurance which is to improve individual health and not monitor public or 
workplace health.  We feel strongly that while we’ve been happy to step up and provide 
this coverage for over the counter tests, we believe this should sunset with the 
conclusion of the public health emergency. 
 
Asw. Hunter stated that with over the counter tests, I know in New York that there’s the 
honor system whether people got the free test kits in the mail or they can go to a 
pharmacy and pay and the honor system is if you happen to test positive for COVID, 
you’re supposed to call the Department of Health.  I like to think that my neighbors are 
good citizens and they would do that but I have to imagine that the response rate is 
probably not high.  Is there any information you have relative to the correlation of home 
test kits and actual forwarding that to the positivity number rate?  Mr. Peppard stated 
that’s a very good question and the problem is there’s no mechanism to require people 
to report.  As you said, these are take at home tests and you read it at home and we did 
this as my son had COVID back in January and he didn’t like it very much when we did 
the test but it came out positive and we reported to the school but there’s no requirement 
to do that and there’s no mechanism to make it happen.  We do not have any data on it 
but it may be that the rate is quite low. 
 
Asw. Hunter asked if an overall number could be provided as to how much do the tests 
cost overall how much have we spent?  Mr. Peppard stated that within the safe harbor 
plans are able to limit it to $12 per test but regarding how much we are spending on it, I 
don’t have that information at this time as it’s still a relatively new item. 
 
Rep. Oliverson thanked Mr. Peppard for bringing this up and we certainly have seen this 
in Texas because, as you well know, we have a certain freestanding ER problem as well 
and I didn’t hear you mention this but I was wondering if you could talk briefly about it’s 
not just the cost of the test, but one of the things that we’re seeing at least in our state is 
that for a drive through testing location adjacent to a freestanding ER there may be a 
facility fee being charged that may be in excess and in some cases we had some 
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charges in excess of $5,000 to $10,000, out of network, of course.  And then the 
insurance company’s left with this difficult decision of this person needs a COVID test, 
should we just not cover it?  And then who’s the bad guy now?  So, can you talk about 
that a little bit?  Mr. Peppard stated that I’m not sure that the survey we had included 
information on the facility fees, I think that was just the tests, but that has been a 
problem.  It’s my understanding that the tests are being covered as we’re required to 
cover the tests but the issue is how much are we paying out as a result of that and it’s 
been a serious concern.  We had the discussion about surprise billing from a couple 
days ago and obviously some of the dispute resolution pieces are now up in the air but I 
don’t know that I have information about how much we’ve seen of this.  We certainly 
know those fees, and some fairly outrageous fees, have occurred, and I don’t believe it’s 
widespread, but it has happened. 
 
Rep. Oliverson stated that the issue that I was informed about was that it was one of 
these difficult decisions of it’s an out of network charge and it’s obviously unreasonable 
but then the question is from the insurer standpoint, in the middle of a pandemic do you 
just deny the claim?  And then of course, it’s “Oh we see how you are” - now you’re 
denying people access to getting coverage for this testing in the middle of a pandemic 
so it’s sort of like a catch twenty-two.  I was just wondering if you’d heard that at the 
national level or if that was just a local thing?  Mr. Peppard stated that I have not heard 
that carriers were widely denying claims.  Rep. Oliverson stated that they weren't and 
that's my point - they were paying the claims so it’s not really a surprise medical billing or 
a balance billing issue because they’re paying the claims because they’re sort of afraid 
not to pay the claims.  Mr. Peppard stated that and within the context of the pandemic it 
was important that people get access and not have to worry about should I go get the 
test or not so it was a problem but it wasn’t one that was insurance saying we’re not 
going to cover it because we were required to and we thought it was the right thing to do.  
 
VALUE-BASED CARE: BETTER OUTCOMES FOR ALL 
 
Miranda Motter, Senior Vice President for State Affairs in Policy for AHIP, thanked the 
Committee for the opportunity to speak and stated that AHIP is the national trade 
association that provides health insurance coverage to millions of Americans through 
employers and through public and private partnerships looking at market based solutions 
to providing coverage to many individuals in your states.  I appreciate the opportunity to 
come and spend a couple minutes talking about value based care.  This is a really an 
opportunity and a follow up I think to some of the conversations that we had in 
November about healthcare costs and about utilization management and so I just 
wanted to spend a couple minutes talking about what value based care is looking at the 
traditional sort of predominant historical fee for service system and some of those 
challenges and how value based care actually provides solutions to that.  In a very 
overview way I’ll just provide a brief description of some of the models and those 
payment structures because they are very unique.  They are very layered and 
complicated depending upon what model and what population states and employers are 
focused on. 
 
And then certainly, it’s always important to measure progress in terms of how many 
dollars are actually going into value based care and how does that look?  So, I’ll just 
spend a couple minutes talking about that and a couple minutes talking about COVID as 
that really provided I think some good lessons to learn specific to where we’re at in value 
based care and the importance of accelerating that work.  And then just quickly I’ll talk 
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about what’s next from a payer’s perspective in terms of the future of value based care.  
So, as many of you know, now more than ever employers, public payers, whether it’s 
Medicare or Medicaid, recognize the critical need to move away from the traditional fee 
for service system or models of payment to a value based care payment program or 
model really to help deliver better coordinated care for patients while at the same time 
either controlling or at least leveling the high cost of care.  So, before I go into some 
more details, I just wanted to spend a quick moment running through some key terms 
because I think sometimes as we talk about this issue some of these terms are used 
interchangeably and some of them are used depending upon if we’re talking about a 
federal program versus a state program.  And so, when we talk about value based care, 
we’re really looking at the idea of improving quality and outcomes for patients. 
 
When we talk about value based payment, some of you may know that these terms are 
used interchangeably.  So, value based payment, value based care, this simply refers to 
value based care that involves a payment model.  Alternative payment model or APM - I 
know that many of you in your states quite frankly are either looking at APMs or talking 
about APMs and this is really a term of art that Medicare uses for a value based 
payment model.  So again, sometimes those terms are used interchangeably.  
Accountable cure organization again is another sort of popular APM model or value 
based care model.  Fee for service, as I said, is the predominant historical payment 
system that the United States has used and how it pays providers for each and every 
service that is rendered.  And then lastly, quality measures.  Certainly, this is the sort of 
foundation of value based care.  So, this really means a predefined set of agreed to 
quality measures in terms of definitions and what they are that look at safety outcomes, 
and patient satisfaction that those payments may be benchmarked up against.   
 
So, as we think about what a value based care model is, I think it’s really important to 
understand and remember that there is no one size fits all.  There is no single approach 
to an APM or a value based model that will work for each and every provider, or 
practice, or specialty.  Value based models are outcome based.  They’re outcome 
driven.  So, as we think about the traditional fee for service model which again is the 
predominant model and the historical model that the U.S. healthcare delivery system 
was built on, that pays providers for each and every service that is rendered and as you 
can see it incentivizes volume in care because it pays for each service.  In contrast to 
that, paying for value basically ties those reimbursements to an agreed upon objective 
and to agreed upon quality benchmarks to make sure that the services being provided 
and the care that is being provided is actually improving outcomes and improving the 
quality of care that that patient may be receiving.  The other important thing to remember 
about value based care or value based models is that there is a level of financial risk 
embedded in those models. 
 
So, value based payment models entail some sort of degree where the provider actually 
agrees to take on some level of responsibility in ways where they actually have control 
and some flexibility in how they provide the care to those patients.  That financial risk 
looks different in terms of it may be a one sided risk versus two sided risk and there’s 
certainly lots of variation and ultimately the goal is that the model gives physicians and 
providers flexibility in how they provide the care to their patients.  I just wanted to provide 
a chart that shows certain things as you think about the traditional fee for service 
system, and what it stands for, what it does, and the challenges that it has and really 
how value based care can provide a solution to that.  Fee for service pays only for a 
defined set of services.  What is the challenge?  The challenge is that lots of times that 
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does not reimburse for things phone calls, e-mails, care management nurse visits, and 
use of technology.  So, a lot of those things that we think about either as social 
determinants of health are things that we found were incredibly important and obviously 
as we’re in COVID, the value based system allows provider flexibility to change the 
number and the types of services because it really looks at the patient specifically and is 
looking at what does the patient need?   
 
Fee for service rewards volume of services.  This can encourage utilization.  It can 
discourage cost efficient care.  And the other important thing is, dovetailing into the 
conversation that we had back in November, lots of times the fee for service system 
pairs utilization management tools whether it’s prior authorization or other strategies and 
they really frustrate providers and patients.  And so, when you look at a value based 
care model, those that include this financial risk and financial accountability by adjusting 
payment up or downward, it really gives the providers that flexibility and allows them 
depending upon where they’re at in that model to utilize their own utilization 
management internally as opposed to that payer requirement.  Fee for service does not 
consider quality of care and it does not measure it so from an employer perspective, 
they have no idea what they’re paying for and on the value based system side, the 
quality metrics are defined and so that really is a solution to understanding what you’re 
paying for. 
 
Also, fee for service does not consider patient acuity.  So, lots of times, when you may 
have a patient that is sicker that may need more care it may actually contribute to 
inequities.  It may discourage a provider from wanting to care for that patient but when 
you look at value based, there is risk adjustment built into that and those things are built 
into the payment structure.  I am not going to go into details here but the reason for the 
visual of this is really to understand the payments actually sit on top with the model 
sitting on the bottom and as you move from left to right, we’re talking about providers 
taking on more risk.  So, on the very left hand side of that, a provider may just be taking 
on upside risk and what that means is if the quality and outcomes have improved, they 
may take on the savings from that, but as you move further to the right, that provider 
may be taking on up and downside risks.  So, for example, if they don’t meet those 
outcome benchmarks, they actually assume the financial risk for that.  The other thing as 
you move from left to right is what I talked about regarding utilization management tools.  
Prior authorization and maybe therapy - those sorts of things, the provider has more 
control over those.   
 
Those are things that the health plan may not assume because that provider takes on 
the financial risk for that.  A quick example is if you remember the prior slide with some 
of the types of payment models, one of the examples is an episode of care.  So, if we 
look at an episode of care, and those are normally paid, what you may hear is a bundled 
payment and I know that many of your states whether it’s through Medicaid or your 
employer community are actually doing a lot of this work.  So, what it basically does is 
there is a defined service.  You’ll have a defined side of providers and a defined budget 
over a period of time and it really creates this incentive to hit outcome goals and to hit 
spending goals and then where those goals are met there can be some shared savings 
back with those providers.  Another example as you move further across that continuum 
that we saw is if you talk about population based care.  These are really models that look 
at certain patient population and say alright, we want to improve diabetes management 
within this certain patient group and as a result, this is really a much more risk model 
where the provider is taking probably up and downside risk, and they’re actually getting 
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paid a prospective payment to care for that patient and they have a lot of choice in terms 
of how they provide those services. 
 
Measuring progress is very important and with The Health Care Payment Learning & 
Action Network (HCPLAN or LAN), I would encourage you if you have interest in this to 
go to this website.  There are a lot of resources but LAN is a public private partnership 
and AHIP is a member.  There are many health plans, there are many providers, there 
are many employers, and policymakers that are part of this group and their goal is really 
to accelerate value based care in the U.S. healthcare system and not only accelerate 
that care but actually measure how it’s going.  So, recently the data shows that the 
adoption of these two sided risk models that I talked about has increased steadily.  So, I 
wanted to make sure I showed you both in terms of payment, healthcare spent, and 
actually in terms of covered lives that we’ve actually seen over the past few years the 
dollars that are actually going into value based care models are increasing.  And 
likewise, the number of lives that are impacted and are in value based care, meaning 
that there is accountability for outcome and quality, is increasing. 
 
You’ll also see there at the bottom that it’s also increasing across markets.  So, this is 
happening in the commercial market, this is happening in the Medicare original market, 
and the Medicare Advantage market, and it’s also happening in Medicaid.  Again, I know 
many of your states particularly in the Medicaid market are really driving to value based 
care.  This again is just a graphic that identifies the most recent measurement that was 
done in 2020 – 40% of U.S. healthcare payments, represented approximately 238 million 
Americans which is about 80% of the covered population flows through categories three 
and four.  This next slide actually shows you what category three is - value based model 
that may be sitting on top of a fee for service system and then category four are those 
population based models.  So again, to the extent that you’ve got interest I’d encourage 
you to look further at some of this. 
 
COVID really taught us some really good lessons about value based care and what we 
found was that those providers that were part of value based care programs really fared 
a lot better than those providers that were relying upon fee for service.  So, as we saw, 
COVID required specific care, whether it was testing, vaccines, treatments, and there 
was a very big concern about continuity of care for patients in many states across the 
country and at one point or a time having elective services was delayed and so those 
systems that relied upon elective care services from a financial perspective and were in 
a fee for service model really struggled.  Regarding telehealth, we spent a lot of time 
talking about how providers had to build those systems and what we found is that 
providers that were in a value based model had the resources and flexibility to be able to 
build those platforms that were needed.  Lastly, what do we think is next?  You’ll see 
here some percentages and some data – 87% of payers really believe that value based 
adoption will continue to increase and the other thing I would say is that there is really a 
lot of innovation in this space and it really allows you to do things like build health equity 
issues and social detriments in these kinds of models and that’s really the direction and 
a lot of the focus in innovation that’s happening right now. 
 
J.P. Weiske thanked the Committee for the opportunity to speak and stated that I’m with 
the Campaign for Transformative Therapies.  It is an organization that includes insurers, 
patient groups, and drug manufacturers.  We’re focused on outcomes based 
arrangements.  The QR one-pager before you will enable you to download our fresh hot 
off the presses paper.  What we found when we started interviewing Medicaid agencies 
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is that there is no policy developed on this so we decided to set out and put together a 
policy document around outcome based arrangements for gene therapies that that are in 
the pipeline which will cost potentially millions of dollars per treatment and to try to figure 
out a way to structurally pay for those treatments through Medicaid and other services. 
 
CONSIDERATION OF RE-ADOPTION OF MODEL LAWS 
 
Hearing no questions or comments, upon a motion made by Rep. Anderson and 
seconded Rep. Lehman, the Committee voted without objection by way of a voice to re-
adopt the: Model Act Regarding Air Ambulance Insurance Claims; Out-of-Network 
Balance Billing Transparency Model Act; Patient Safety Model Act; Rental Network 
Contract Arrangements Model Act; and Model Act Banning Fee Schedules for 
Uncovered Dental Services. 
 
ANY OTHER BUSINESS 
 
Asw. Hunter stated that I just want to quickly make mention that at our next meeting, 
we’re going to be having a conversation about biomarker testing and that falls right in 
line relative to what Mr. Weiske was just mentioning.  It’s an innovative and targeted way 
to look for gene proteins and other substances that can provide information about 
cancer.  I’ve introduced a bill on this in my home state of New York and a copy of that bill 
appears in your binders on page 282.  I’d like to start te process of developing the bill 
into an NCOIL model.  We will discuss this further in July but I’m happy to hold any 
conversations about this bill before we get to New Jersey in July.  If there are any 
questions please feel free to reach out to me. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Rep. Deborah Ferguson, DDS 
(AR) and seconded by Rep. Oliverson, the Committee adjourned at 10:30 a.m. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
FINANCIAL SERVICES & MULTI-LINES ISSUES COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 5, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Financial Services & Multi-Lines 
Issues Committee met at Harrah’s Las Vegas in Las Vegas, Nevada on Saturday, March 
5, 2022 at 1:30 p.m. 
 
Utah Representative Jim Dunnigan, Vice Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Sen. Keith Ingram (AR)    Sen. Bob Hackett (OH) 
Rep. Bart Rowland (KY)    Rep. Brian Lampton (OH) 
Sen. Randy Burckhard (ND)    Rep. Tom Oliverson, M.D. (TX) 
Sen. Jerry Klein (ND) 
Sen. Shawn Vedaa (ND) 
 
Other legislators present were: 
 
Rep. Deborah Ferguson, DDS (AR)   Sen. Paul Lowe (NC) 
Rep. Kerry Wood (CT)    Rep. Emily O’Brien (ND) 
Rep. Roy Takumi (HI)     Asw. Michelle Gorelow (NV) 
Sen. Robert Mills (LA)     Rep. Wendi Thomas (PA) 
Rep. Jim Murphy (MO)    Rep. Lacy Hull (TX) 
Rep. Richard West (MO)    Rep. Dennis Paul (TX) 
Sen. Paul Utke (MN)     Sen. Janis Ringhand (WI) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Sen. Jerry Klein (ND) and seconded by Sen. Bob Hackett (OH) 
the Committee voted without objection by way of a voice vote to waive the quorum 
requirement. 
 
MINUTES 
 
Upon a Motion made by Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, and 
seconded by Sen. Hackett, the Committee voted without objection by way of a voice 
vote to adopt the minutes of the Committee’s November 18, 2021 meeting in Scottsdale, 
AZ. 
 
AI-ENABLED UNDERWRITING BRINGS NEW CHALLENGES FOR INSURANCE: 
POLICY AND REGULATORY CONSIDERATIONS 
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Rep. Dunnigan stated that he will first provide some introductory remarks regarding this 
topic.  NCOIL’s Special Committee on Race in Insurance Underwriting which sunset last 
year, referred two issues for further discussion to NCOIL’s standing committees.  One of 
those issues is the use of artificial intelligence in insurance underwriting.  Specifically, 
the special committee found via a resolution that NCOIL should undertake a review of 
the use of artificial intelligence in insurance underwriting through the committees of 
jurisdiction over each line of insurance to ensure that such use is not unfairly 
discriminatory.  Accordingly, the presentation that we will hear shortly is meant to be the 
first of series that NCOIL will have in order to meet the directive from the special 
committee. 
 
Sophia Duffy, J.D., CPA, Associate Professor of Business Planning at The American 
College of Financial Services thanked the Committee for the opportunity to speak and 
stated that she and her colleague, Azish Filabi, Executive Director, Maguire Center for 
Ethics, Associate Professor & Charles Lamont Post Chair of Business Ethics at the 
American College of Financial Services, came into this research question as far as the 
data factors that are used in underwriting and how the inferences that machine learning 
systems or algorithmic systems can actually lead to making inferences about protected 
characteristics such as race.  And the presentation that we’re going to cover today will 
talk about some of those challenges as well as some regulatory approaches that we’ve 
seen from different states and the existing regulatory approach.  And then our paper 
actually covered a system or a framework that includes a certification process as well as 
a backend audit to try and mitigate some of those risks.  We heard from our presenters 
earlier, yesterday as well as today, about the technical end and even social difficulties 
that can arise from using different data factors and we know that as consumers, and as 
individuals, we all have a data footprint that’s created from our credit card usage, from 
our lifestyle activities, and social media habits and the risk that we’ve seen and the 
concern that some experts have posed is, by taking that data footprint, a machine 
system can actually start to infer things like where a person lives and their race and 
things that would otherwise be prohibited from use in insurance underwriting.  Now, we 
only focused our research on life insurance, but we believe that the principles broadly 
apply to many other lines of insurance as well.   
 
Ms. Filabi thanked the Committee for the opportunity to speak and stated that it’s a 
privilege to be with you.  So, this slide here is about the chain of data ownership and 
how that raises new questions with respect to accountability.  So, let’s consider for 
example, credit scores or criminal history records, which are data points that insurers 
use and have used for underwriting for a number of years in numerous states.  What’s 
different today is that data is aggregated and more easily accessible and therefore, 
there’s a possibility that the algorithms are creating correlation between credit scores 
and criminal history and other data sets such as social media and medical records.  So, 
we viewed that as presenting some new challenges.  The data aggregators in the first 
instance are looking for new patterns of behavioral activity that can be valuable for 
decision making.  For example, the data footprints that Ms. Duffy mentions, we’re 
leaving footprints from our purchasing history, from our internet searches and this is the 
big data that’s been accumulating for many years now.  The data aggregators are able 
to start making inferences about other behaviors through this data.  The chain continues 
with algorithm developers.  Some insurers do develop algorithms in house.  Many are 
outsourcing them to third-party vendors.  So, this raises accountability and transparency 
issues around those processes. 
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And then finally, the insurer is the last company in this chain, and financial regulators 
have limited authority to reach the actors earlier in the chain.  So, if a regulatory process 
only reaches the insurance company and misses this chain of activity above but also, 
even an attempt to hold the insurer responsible may not address the full issue because 
the insurers oftentimes don’t have a transparent view of the data that’s used and the 
assumptions that are built into the algorithms which are often proprietary.  On the other 
hand, the data aggregators and the algorithm designers do have knowledge and control.  
They’re probably best positioned to address any problems or issues but how do you 
reach them in a sustainable way from a regulatory perspective?  But also, importantly, 
how do you balance the ability to address these concerns while allowing for innovation 
and market access?  So, we see this as a new challenge and therefore, we see the need 
for a new framework.   
 
This slide is about the type of algorithm risks and potential mistakes that are of concern.  
We all read a lot about algorithm bias these days but we think that’s actually not a great 
construct for how to address the problems of algorithms in insurance.  We prefer instead 
to talk about mistakes and risk management and we suggest the following three 
categories, which is partly based on what experts in this space have done research on 
historically.  The first category on the left side of the screen, these are what we’re 
referring to as category mistakes.  These are instances where the data’s 
mischaracterized or mislabeled.  One example could be around false positives.  Facial 
recognition software indicates that you’re a smoker, when in fact, you’re not a smoker - 
that’s a false positive.  If that input that has been mischaracterized gets into an algorithm 
how do we have transparency and who do we hold accountable for that mistake? 
 
The second category is around process mistakes.  These are inappropriate design 
elements of the design algorithm itself.  Irrelevant data for example.  So, they’re 
assumptions that are made that are relating to the relevance of an input as it relates to 
assessing mortality.  For example, there’s a data input, let's say, around African 
American breast cancer survivor groups on Facebook.  Is that really relevant to 
assessing mortality?  Well that’s embedded into this process, and if the relevancy is a 
mistake, how do we have transparency and accountability relating to that?  Another 
example in this middle category is around unlawful data.  So, in many states using 
national origin data is unlawful and it’s settled law.  But the designers could 
unintentionally include that information into an algorithm design raising transparency and 
accountability questions.   
 
And then the third category around social implications, this is what we can all think about 
in terms of public policy considerations, some of which were discussed earlier today.  
This is legal action, it’s accurate information but there are questions relating to the 
allocation of societal benefits and their ethical implications that come from the 
algorithms.  This is much broader because it considers the impact of the decisions made 
by the algorithm on an individual, but there’s a whole host of long-term implications 
around the allocation of resources between communities, demographics, and questions 
about equality - a much bigger category which we attempt to address with the framework 
that we’ll talk about in the next few slides. 
 
Ms. Duffy stated that this a very simplistic diagram about how unfair discrimination might 
actually occur in one of these systems.  And we use the term AI enabled because 
there’s a broad spectrum of how artificial intelligence and machine learning can actually 
be used.  So, we start with the big data sources that as Ms. Filabi had talked about 
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earlier, social media history, criminal history, credit scores, really potentially thousands 
of different factors that can be built into the algorithm.  And then the algorithm as it starts 
to learn and develop and make these correlations, the system could start to infer 
protected characteristics such as someone’s race, or someone’s gender, or any other 
kind of protected characteristic.  And if that resulted in, for example, a higher 
recommendation for premium pricing, or a different more adverse risk classification, then 
unfair discrimination would have occurred and the challenge is that the insurer may not 
even realize this is happening because the system is so complex and it’s very technical.  
The expertise might actually be in a third-party that developed the algorithm and not 
within the insurer themselves and so they don’t have necessarily the insight into what’s 
going on in the system to see that this is even occurring. 
 
And we know that based on the discussions today, and what we’ve seen happening for 
the last few years is that some states have actually taken an approach to try and solve 
for some of these risks.  As we heard Rep. Matt Lehman (IN), NCOIL Immediate Past 
President, talk about earlier, the need for transparency also exists in the life insurance 
world just like it does with property and casualty, and identifying when we need to report 
some kind of action is still going to be a general issue for life insurance as well.  Then we 
have the approach that we’re all familiar with which is the factor by factor analysis where 
states actually determine whether or not we can use a specific rating factor.  The 
problem with that, and really one of the major challenges is that now with the multitude 
of big data factors that are available to insurers, and they’re growing everyday -  there’s 
thousands and thousands of them - how can regulators keep up with all of these data 
sources and individually determine which ones are appropriate and which ones may not 
be? 
 
And then other states have taken an approach or other proposals have taken an 
approach about just saying there’s to be a blanket prohibition on unfair discrimination.  
But there’s some challenges with that - it will identify and it will be good for when 
protected characteristics are directly used but it would not be able to uncover when 
they’re inferred by the system and what those sort of backend inferences are being 
made.  And then the other general approach that we’re seeing which we also are 
advocating for is some kind of testing framework that would identify when the system 
has been engaging in unfair discrimination or even just potentially investigating whether 
or not something might have occurred.  What are those flags that we want to report to 
insurers so that they can then investigate that and determine whether or not something 
has occurred.   And that is going to have some challenges as well.  How do we set 
standards for that?  How do we even define unfair discrimination so that we can test for 
it?   
 
Ms. Filabi stated that Ms. Duffy and I just published in the National Association of 
Insurance Commissioners (NAIC) Journal of Insurance Regulation our proposed multi 
prong approach to attempt to tackle this challenge.  The base of the approach is 
certification as well as audit and testing.  So, starting with certification, before the 
algorithm is used, we believe that a designer should certify that it was created in 
accordance with standards that are necessary which we’ll talk about in a few minutes.  
So, what should be certified?  We think the algorithm itself should be certified and we 
believe that the vendor or the designer, if it’s in-house at the insurance company, they 
can self-certify at this stage as long as it is in accordance with the standards and that 
there is consideration related to governance around model control and testing and the 
procedures that are in place for model selection as well.  And then on the auditor testing 
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side, we see this as a backwards looking assessment of whether the algorithm worked 
as originally intended via the design.  We think that the audit and testing should be done 
by an independent third-party.  The algorithm designer or the insurance company’s not 
necessarily in the best position to do such audits and an outside firm can bring the 
necessary skills and independence for the review. 
 
But also, importantly, an independent third-party can begin to have a horizontal view of 
data across the industry and aggregated to be able to have a more objective data set on 
what’s going on with respect to some of these challenges.  And finally, even if the 
algorithm is proprietary, we believe an audit and test approach could work particularly as 
it can be conducted on the outputs of the algorithm itself.  The standards are to be 
calibrated in our proposed approach to the algorithm risks that I talked about earlier.  
The standards are really important, they’re the pillar upon which any kind of certification 
and audit should be sitting upon and we think it’s really difficult to imagine a scenario 
where only a handful of insurance companies are elevating the standards of their 
practice.  It really should be an industry wide approach to be able to develop standards 
that are across the entire industry.  
 
So, what are the standards - we believe that there are three broad categories to think 
about and you can think about these standards as really a set of questions that 
regulators can consider to ask the industry relating to the use of AI in underwriting.  So, 
the first category is around accuracy - what is the level of accuracy of data that should 
be reflected in the algorithms?  So, let’s use an example of purchasing and credit card 
use can be viewed to try to predict behavior.  Let’s say you have someone you see is 
purchasing a lot of cigarettes or lots of alcohol purchases.  How do you actually 
determine if that’s an accurate reflection of whether they’re consuming what they’re 
purchasing?  So, we need some standards around that. 
 
A second category is around actuarial significance within this context.  So, we think here 
it’s important to think about a range.  Let’s think about the smoking example.  So, the 
correlation between smoking and mortality is pretty well established.  So, perhaps you 
allow that to have more weight in a data point that relates to smoking but the further you 
get from the actual behavior, so let’s say again, you can infer data around smoking 
behaviors through credit card purchases.  Well, how close do we want that data to be 
able to be actuarially significant in the context of AI?  Because the data point itself is not 
actually about smoking, it’s about an inference around smoking.  So, what’s that sliding 
scale, and how do we get some standards around that?  And the last category here is 
around effective outcomes.  So, this is a tough one that everyone’s struggling with.  
What does good look like as it relates to a financial inclusive marketplace?  What are the 
appropriate benchmarks?   
 
And we believe that this answer can only be achieved through collaboration with the 
industry and the regulatory community.  Some of the questions that should be asked are 
around effective outcomes that are for example, do we consider the status quo in terms 
of offer and acceptance rates to be the sufficient starting place?  Are we doing as well 
now as we were in the 1980s for example?  Are there differences amongst different 
demographic groups?  These are the questions that should be considered with respect 
to effective outcomes and trying to get some collective views relating to the standards.  
This is also why we believe that the certification and audit framework allows for some 
learning throughout the process.  There’s a risk of being too quantitative and having too 
strict of a regulatory approach that doesn’t allow for the benefits of technology to come 
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to the consumers.  So, we think that it’s really important to try to think about that 
balanced approach.  In conclusion, we recognize this is not an easy issue to identify and 
address in the underwriting process and that there does need to be a balance between 
innovation and access as well as consumer protection and we view our research really 
as the beginning of a conversation, it’s not a definitive view, and we look forward to 
engaging with you all on how to advance this conversation. 
 
Sen. Robert Mills (LA) stated that excuse my ignorance but I’m relatively new to the 
process - help me better understand these big data aggregators.  Is this three 
companies, is it 300 companies?  Who is it?  Ms. Filabi stated that I don’t have a specific 
number to be able to share with you today.  I think it’s probably somewhere in the 
middle.  I think there are more and more algorithms being used in traditional data sets.  
So, you can imagine that let’s use criminal history as the ability to have better electronic 
access to records, then you have the ability to start to aggregate them.  So, there are a 
number of companies who can see this as a software opportunity to be able to 
aggregate this data and this is outside of the financial services space.  There’s the ability 
to start to view data in a more creative and an organized way that brings a lot of benefits 
to be able to better understand what data we have in these other domains outside of 
financial services.  So, I think in terms of a quantitative number I don’t have a specific 
answer today.  Sen. Mills stated that I’ll keep asking the question because I’m just so 
curious now but I’ve heard of policies that would have 100 data points involved in 
determining a rate and there can’t be that many companies around making a living out of 
gathering that much data.  So, anybody that knows more about that I’d appreciate a little 
tutorial. 
 
Rep. Dunnigan stated that as far as the certification - is this a concept that this is 
something that should be done and are there people that could actually do it?  And the 
same with auditing - who will be the auditors?  Ms. Duffy stated that for the certification 
we believe that the insurer or the algorithmic developer should certify that they’ve 
complied with best practices - they’ve chosen an accurate model, things that are in line 
with actuarial standards.  So, that can be done essentially in house.  But the audit, we 
believe, should be done by an independent party.  So, whether that lies with an 
organization, an industry organization, somewhere in the middle and not a regulatory 
agency, nor a completely industry facing company, but some essentially data aggregator 
that has access to information from many insurers and that can sort of act as the 
independent party that can conduct the audits. 
 
CONTINUED DISCUSSION ON NCOIL INSURANCE REGULATORY SANDBOX 
MODEL ACT (Model) 
 
Rep. Bart Rowland (KY), sponsor of the Model, stated that today I would just like to 
reiterate my support for the Model and insurance regulatory sandboxes.  I was sponsor 
of the bill that has been in effect in Kentucky since 2019.  The Model that you see today 
on page one 188 in your binders is essentially the Kentucky law that we passed.  The 
main goal of such sandboxes is to reduce regulatory hurdles for companies that want to 
introduce new concepts and products at the same speed as insurance technology 
develops.  Since I introduced this Model there does seem to be a lot of interest from 
legislators but some concerns have been raised as to whether or not a Model is 
necessary from members in the industry.  I’m certainly open to hearing suggestions as to 
what should be added or removed for the Model but I do believe that it would be very 
beneficial for NCOIL to provide guidance to states because many of them are looking at 
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this issue at this time.  Lastly, I do think it would be beneficial to have reciprocity 
language in the NCOIL Model.  We’ve heard that from a lot of interested parties and that 
would mean that it would permit companies that obtain a waiver in one state to operate 
in others without going through the process from scratch. 
 
Rep. Wendi Thomas (PA), co-sponsor of the Model, stated that I just want to take a 
moment and speak in support of this model legislation.  I know that there are some 
concerns, but yesterday we heard a presentation from someone looking for paid family 
leave insurance, to do that on a fully insured basis.  To me, that seems like perhaps they 
could go to one of these states that has a sandbox already, such as my state where this 
has been proposed but it hasn’t been enacted and apply for this new insurance product 
as a test case and come back to us and tell us how that worked.  So, that to me seems 
like an opportunity and I believe some of the concern is that nobody’s actually filed a 
product yet.  I do also want to just say that I think once we adopt legislation like this in 
any given state, we certainly then have to put money behind advertising it and letting 
people know it’s there and how it might work.   It kind of has to go hand and hand and I 
know some of the state’s they’ve talked about what they’ve done to try to market it but I 
do believe marketing is also going to have to be a piece of this in order for it to be 
successful and for us to see products come through that process. 
 
Wes Bissett, Senior Counsel for the Independent Insurance Agents and Brokers of 
America (IIABA), thanked the Committee for the opportunity to speak and stated that the 
IIABA is the largest insurance producer organization in the country.  NCOIL has really 
done a phenomenal job in recent years promoting innovation.  We really appreciate the 
efforts that you’ve made to make sure that the insurance regulatory framework keeps up 
with the pace of change along the lines of what Rep. Rowland was discussing.  There 
are lots of ways in which policymakers can promote innovation, this is just one, and 
sandboxes, just to give a little bit of background, it’s not necessarily a particular term of 
art.  A sandbox can mean different things to different people.  There’s no universal 
sandbox approach.  Different states have done it in different ways.  Countries call things 
a sandbox that are very different than what we call a sandbox but the core feature in the 
model proposal before you is an ability for insurance regulators to waive statutory 
requirements that would apply otherwise to certain marketplace actors.  So, it’s fairly 
significant power we would argue that you’d be granting to insurance regulators and in 
order to avoid potential problems, there are certain things that we would encourage you 
to do as you take up a proposal like this. 
 
In some ways, this is a non-traditional framework giving regulators a quasi-policymaking 
ability.  We have some concerns about how it could be used unintentionally to 
undermine marketplace fairness and to create an unlevel playing field among 
competitive similarly situated marketplace actors.  I mean it’s great if you’re one of the 
entities that gets a waiver from a certain state requirement but if you’re all those guys 
competing with that entity, you might not view it as favorably and we do have some 
concerns about the potential for lack of transparency.  Transparency seems like it’s the 
word of the meeting by the way from yesterday and today.  It’s kind of been mentioned 
already and I think Rep. Thomas was kind of hitting on this that the experience that 
we’ve seen in states has been limited so far, there’s only a handful of states that have 
adopted an insurance specific sandbox.  And there really hasn’t been any insurance 
specific waivers that have been granted that I’m aware of.  But Rep. Rowland has made 
the point, and I think correctly, that just because no waivers have been granted doesn’t 
mean that there haven’t been conversations that wouldn’t have otherwise occurred 
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between innovators and regulators as a result of the sandbox being in place.  So with all 
that said, and it sounds like you are going down this road, there would be certain 
elements and guardrails that we would encourage you to put into place in order to avoid 
some of those unintended consequences.  And the things that I’m going to talk about in 
a minute, these are all elements that have been included in one or more insurance 
specific sandbox proposals across the country and enacted into law.   
 
We think one of the biggest things, and one thing that’s already in the Model, is to 
ensure that the administrator, the sort of the enforcer-implementer of the sandbox would 
be the insurance departments.  There are sandboxes in some places in the country 
where the power’s been given to the Attorney General or to some other executive 
branch official within a state.  Insurance is so technical and I would argue complex and 
comprehensive that I think in our world you really want a functional regulatory approach 
where you’ve got the insurance commissioner enforcing this and implementing it.  With 
regard to transparency, we do think it’s important for the public to know as much about 
what is happening as possible.  There are always going to be confidential elements and 
trade secrets that you wouldn’t necessarily want to require to be disclosed but there 
ought to be transparency because you can imagine a situation where an innovator or 
somebody comes in and meets with a department and makes a slick presentation and it 
sounds awesome if there’s only one side making a presentation and offering a 
prospective without the ability for anybody else to weigh in - the results might not be 
what you want.   
 
With regard to the potential for an unlevel playing field, we would urge you to avoid what 
some states have done which is to almost create a patent-like monopoly-like system, 
where if you’re the first in line to get the waiver, it’s awesome, and you don’t have to 
comply with a particular state law or parts of state law but other entities that are maybe 
doing similar things, or have similar ideas are essentially blocked out and they can’t get 
similar treatment.  What other states have said is that they essentially allow for me too 
filings and applications.  If you’re doing something similar, the department’s already 
allowed one competitor to be exempt from a requirement and it ought to be easier for 
you to get similar treatment and we think that makes more sense from a level playing 
field perspective.  There’s already a list in the proposal of certain statutes that cannot be 
waived, things that you wouldn’t want to waive related to solvency and licensing.  We’d 
urge you to maybe look at that list and think about whether there are other things you 
might add and if there might be other requirements related to maintaining NAIC 
accreditation or prohibitions on deceptive acts.  Those are the types of things you’d 
probably not want to allow necessarily to be waived.  We’d also suggest that the waivers 
be as limited in time as possible.  A multi-year exemption for one entity seems 
unnecessary.  Once we kind of come to find that a particular law or regulation no longer 
makes sense in the 21st century, legislatures ought to go in and fix it and repeal it, or 
change, or amend it, or whatever might be the case.  So, having a narrow window of 
time to engage under this sort of deregulated environment would be, we think, 
appropriate as well. 
 
J.P. Weiske former Wisconsin Deputy Insurance Commissioner and currently the co-
founder of the American InsurTech Council (AIC).  The AIC is the first group, similar to a 
fintech group that is out there, dealing specifically with insurance issues across the 
InsurTech space across lines.  The issues in InsurTech can be very different and I’m 
going to take a little bit of issue with the idea that there have been no products that have 
come out of the processes and the fact that these are relatively new and unique.  
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Wisconsin has a law that dates back to the 1970’s that we have used, and we’ve talked 
about here before, to set up the Wisconsin insurance sandbox that allows the insurance 
commissioner to waive any insurance law or any insurance regulation provided that they 
have a public hearing and have a finding, which is similar to the language in this Model, 
and then move forward with a finding that it will not harm consumers.  And we found that 
process actually works really well and it’s not that dissimilar to the process that’s in this 
Model.  From a structure standpoint, there was a little bit less administration around it - 
we get to determine the administration.  We went through a number of processes and it’s 
really important to have availability and be able to have discussions around this. 
 
When we talked with companies, and we talked with numerous companies about what 
they were doing, what we found in a number of cases is insurers assume that certain 
things need to be waived to have a new product.  In fact, it wasn’t necessary to have that 
waived but those discussions only happened because we put together an innovation 
office to be able to have a discussion with them and we task staff internally to have a 
discussion internally with these folks and to go through that process.  We ran through a 
number of companies who have had products that have moved out of the sandbox and 
are in the marketplace.  In some cases, they were brand new products.  In one case, the 
company ran a test on something they were targeting for individuals who were low 
income and to protect them against catastrophic losses.  That is in fact out in the 
marketplace now.  It’s similar to a home warranty plan, but it’s significantly better.   They 
had a great experience on it.  There was a renters insurance policy to owners of facilities 
and I’m not sure that given COVID that went too well in their experience but functionally, 
there were a lot of discussions internally that we had.  There are public agreements and 
private agreements to put this together and you need to be able to cast the staff and 
discuss.  The other piece about this that I think is really important is we consistently had 
problems in Wisconsin in insurers telling us where we had barriers to entry, and this is a 
great process for you as a regulator to have that discussion about barriers to entry. So, 
we fully support this Model at the AIC.  We think that this is a big step forward.  We like 
the approach and we think there’s a good balance and we appreciate all the work that’s 
gone into this so far. 
 
Rees Empey, Director of State Government Affairs at Libertas Institute, a non-profit 
organization based in Utah, thanked the Committee for the opportunity to speak again 
and stated that in case you don’t already know what a regulatory sandbox is, it is a 
process that allows innovators, businesses both big and small, old and new, to work with 
regulators and legislators on trialing new products, services, and business models while 
regulations inapplicable to their idea are temporarily waived.  This concept originated 
back in 2014 in the United Kingdom when they targeted financial technologies and in 
2018, the first sandbox in the United States was passed in Arizona - a financial 
technology sandbox.  The following year in 2019 five states implemented regulatory 
sandboxes of their own and began applying this concept to other industries outside of 
fintech.  For example, Kentucky and Vermont took the sandbox concept and applied it to 
insurance while Wyoming implemented a medical digital innovation sandbox as well as a 
separate fintech sandbox.  That same year Arizona expanded their regulatory 
sandboxes and established a separate one targeting property technologies.  Now, in 
2020 three states implemented regulatory sandboxes of their own, which targeted 
financial technologies and Utah implemented an insurance sandbox, as well as a 
separate legal services sandbox.  
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With that number growing in 2021 the total number came to 11 states with regulatory 
sandboxes of their own.  South Dakota implemented an insurance sandbox, while North 
Carolina implemented an insurance and a fintech sandbox.  That same year, Utah 
implemented its fourth sandbox expanding the concept to any and all industries.  As of 
now in 2022 there have been 28 sandbox related bills introduced across 16 states, D.C. 
and Congress.  Out of those bills, about 14 of them would impact insurance.  In short, 
what I’m trying to say is that we think it’s great and very important that NCOIL is 
considering model language for an insurance sandbox because as this concept 
continues to grow in popularity and as more states consider various types of sandboxes 
of their own, legislators will look to organizations such as this one for guidance to ensure 
they are implementing the best possible regulatory sandbox. 
 
Sen. Bob Hackett (OH) stated that he had a question for Mr. Bissett on something 
brought up.  In Ohio, we just passed a sandbox through the Senate and it’s a financial 
services sandbox and the gentleman behind it was the Chair of the Financial Institutions 
Committee and he was former president of the American Banker Association so he’s 
very high on sandboxes.  But a point that Mr. Bissett said and the way our system is set 
up not only in Ohio but in this country is that it’s a solvency issue and the issue is I know 
several of the insurance companies worry about the solvency issue raising its ugly head 
and what I ask the two other gentlemen is when you look at all your experience has 
there been any solvency issues because in Ohio we have the guaranty fund and so the 
companies in basically say normally this company wouldn’t be able to do something like 
this because of the solvency issue but now does and then it goes broke and what 
happens under that scenario? 
 
Mr. Weiske stated no.  In fact, I would argue that it’s an opportunity for a company to be 
able to test its pricing model.  That’s one of the key aspects here that you have the 
regulatory agreement.  Typically, we had agreements behind the scenes that require 
refunding of all premiums back to the consumer depending on the tale of the product 
and depending on the coverage.  Obviously, you couldn’t have that public because it 
affects the experiment but it allows them to understand what the market is, what the 
pricing should be, and whether or not their pricing is appropriate.  So, actually I would 
argue that it does the opposite.  It actually protects solvency in a lot of ways better.  It 
gives them an opportunity to test their product in a small area before they move forward 
and usually these are relatively small tests covering a relatively small number of 
consumers so the solvency risk is pretty limited, at least in our experience. 
 
Rep. Dunnigan asked Mr. Empey is he familiar with Utah’s sandbox.  Mr. Empey replied 
yes.  Rep. Dunnigan stated that I believe this week Utah kind of folded it into the other 
sandbox.  So, just so Rep. Rowland and everyone is aware, Utah’s had their insurance 
regulatory sandbox for a couple of years now.  I think we’ve had one applicant in it.  Rep. 
Dunnigan then asked Rep. Rowland Rowland if the Model is intended for existing 
companies or more for startups to help them get underway, or both?  Rep. Rowland 
stated that the law that we passed in Kentucky and that the NCOIL Model is based off 
would actually be for both.  What we found out when we started the conversation about 
the sandbox in 2019 is that a lot of the insurance companies actually have had for some 
time their own InsurTech divisions inside their company and they’re looking at new 
innovative ways to deliver policies, to pay claims, to collect premiums, and do all the 
things that they do behind the scenes.  So, I think that the sandbox is for both new and 
existing insurance companies. 
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Mr. Weiske stated that you’re exactly right and we’ve seen a number of companies that 
have these people that are physically located outside their main office that come up with 
the ideas and go through that process inside existing companies and so, they’re trying to 
find out new ways to your point to do this inside existing companies.  They’ve purchased 
InsurTech companies, or invested in InsurTech companies and the company itself 
serves as the testing ground for small new InsurTechs that are testing new ideas around 
policy, around interacting with consumers, being able to make policies more friendly, and 
being able to make policies better for consumers and having more choices. 
 
Rep. Dunnigan stated that Mr. Empey I don’t know if you can address this, but I’m a little 
concerned about what we’re doing in Utah - that we’re taking insurance out of its own 
sandbox and putting it in another one and we may not have proper regulatory expertise 
to determine what flexibility should be granted.  Do you have any thoughts on that?  Mr. 
Empey stated that I defer to the Utah based team at Libertas to speak to that.  They’re 
the ones up in Salt Lake City working on it.  My work is in the other states working on 
scaling the regulatory sandbox model so an insurance sandbox model here at NCOIL we 
think is very important because a lot of states don’t go for full universal straight out the 
gate like Utah did.  They usually start with a fintech or an insurance sandbox.  Rep. 
Dunnigan stated that so we’ve now combined at least three different categories of 
regulatory licensure into a sandbox.  I’m just a little concerned that some of the expertise 
that we have currently with our insurance department, and the commissioner may not 
get transferred. 
 
Mr. Bissett stated that we agree with you a 100%.  Insurance is very unique for lots of 
reasons that you understand probably as well as anyone and we would worry too that 
the decision when you’re looking at an application and engaging the effect that waiver 
would have on the marketplace.  To not have an insurance regulator with knowledge of 
the marketplace, knowledge of the impact that those requirements are having, and that 
sort of just core insurance knowledge in general making those decisions, that would be 
worrisome.  To have some other executive branch official or an Attorney General making 
decisions about admittance into the sandbox or waiving particular laws, or gauging the 
impact during the waiver, that would be really troubling.  I would also think if there’s an 
insurance entity that’s getting a waiver from a particular law to the extent that there are 
any problems and complaints coming in, we would want those to go to insurance 
departments and not to some agency that’s not familiar with and has no history in 
dealing with those types of issues.  So, for us having it essentially administered by the 
insurance departments would be incredibly important and that’s what this model does. 
 
Mr. Weiske stated that I agree.  We saw a company come in wanting to do a renters 
insurance product where everybody would put $1,000 into an account and then the 
individuals who are subscribed would individually de-identified vote on each and every 
claim.  It’s crazy.  And there’s a lot of insurance principles that would be violating which 
you may not see if you’re not an insurance regulator and you’re not used to that sort of 
issue.  I mean the idea that you could vote whether something’s covered because 
everybody vote’s on a description of what that is just does not make a lot of sense and 
you may not catch that if you don’t experience insurance. 
 
Mr. Empey stated that the one comment I’d make with Utah covering so many industries 
with its regulatory sandbox model with that consolidation that went through this week - 
the director of the regulatory relief office is still required to collaborate with the insurance 
department, as well as his advisory committee to ensure that the best decisions on the 
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regulatory waivers are made.  But I also don’t want that to muddy the waters of this 
insurance regulatory sandbox model because of universal sandboxes, because it 
touches so many other industries is very different. 
 
Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, stated that I thought I heard a 
question earlier about what is our direction on this and I’ve heard a lot of good 
comments today, but I think we need this.  I think we need to move forward with this.  I 
do think there obviously are some concerns and probably some guardrails need to be 
included.  There are obviously things that should not be suspended.  And the other thing 
that I heard, which I agree with is, this obviously is supposed to be, I look at this as a 
doctor and scientist as this is really what you’re doing is setting up an experiment.  And 
you’re giving a company the opportunity to test out an idea in a controlled environment 
where there’s regulatory oversight that’s more stringent than would otherwise be present 
for sort of a file and use situation where they have to report back.  The agency has the 
ability to pull the plug if they feel like it’s not going well, particularly for the consumer. 
 
But I’ll just throw this out here and I would be curious if my Nevada friends would agree 
with me on this but for those of us that are from states where we meet only once every 
two years, a sandbox is a very useful idea because essentially if you have a new idea 
and you want to bring it to the market in Texas and you’re unfortunately looking at its 
January on an even year, you will be waiting an entire two year period to be able to try 
your idea out.  And so this gives you the opportunity to move forward.  I would assume 
that it would be the intent of the model legislation that these are experiments, these are 
trials, these are test cases.  The idea of sort of creating a protected space and regarding 
one person having a competitive advantage over everyone else, even if that were the 
case for that duration of that test, that essentially expires because these are not meant 
to be long term changes to statute.  These are short term suspensions of regulatory 
authority which ultimately would have to be reviewed.  My guess is we could say at the 
earliest opportunity that the legislature has the ability after the test case is completed to 
come back in and say okay this worked or this didn’t work, now the question is do we 
want to change the statute so that all companies may enter this marketplace and 
compete and offer the same product?  That’s how I view it in my state and if it’s ok with 
you, Rep. Dunnigan and Rep. Rowland, I feel strongly enough about this that I’d like to 
add my name as a co-sponsor to this model that moves forward. 
 
Rep. Dunnigan asked Rep. Rowland is the model envisions a single discipline or more of 
the universal nature?  Rep. Rowland stated that the Kentucky law, and what’s being 
considered here, is insurance only.  It doesn’t include fintech or legal services, or any of 
the others - it is specific to insurance only.  Rep. Dunnigan stated that it sounds like you 
got an additional co-sponsor and again, we’ve had it for two years in Utah and I think 
we’ve had one applicant and it’s a company that’s been around for awhile, but they kind 
of entered a new line of insurance and they want a bit of an advantage over their 
competitors and so they came and applied for that.  But I appreciate the work you’ve 
done on this.  I’m hearing that we have interest in this.  We want at least to move 
forward with the discussion.  Is there anybody who feels differently? 
 
Hearing no comments or questions, Rep. Dunnigan stated that he appreciates all the 
work on this and we’ll continue to develop this model legislation through this committee.   
 
Mr. Weiske stated that I would just note one thing to Rep. Oliverson’s point, as a 
regulator when you’re looking at what you’re waiving you are using a lot of discretion and 
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you need to make a decision when somebody asks you to waive something whether or 
not they can actually ever get out of a sandbox.  And so, I think to your point, there will 
be cases where the regulator may not be willing to waive pieces because you’ll never 
get out of the sandbox.  It’s unlikely that a law would get passed.  Say something that 
eliminates insurance agents – that would be silly and you wouldn’t want to approve 
something like that so I think that’s important to understand if there’s some built-in 
protections from a regulatory standpoint they’re there as well. 
 
NCOIL INSURANCE MODERNIZATION INITIATIVE PART II 
 
Rep. Dunnigan stated that before turning things over to our speaker today I’d like to 
provide some context to this topic.  Going back to the days of pre-Covid NCOIL had 
embarked on an insurance modernization intuitive, the goal of which was to modernize 
certain insurance statutes to account for new ways of doing business.  That intuitive 
culminated in NCOIL adopting and E-Commerce Model Act which set forth certain 
requirements regarding the electronic delivery of certain insurance documents.  That 
leads us to today, and as we all know, COVID has forced many industries including the 
insurance industry to modify certain business practices.  Today, we’ll hear about whether 
or not certain changes should be made to the Model to account for further flexibility in 
electronically delivering certain insurance documents. 
 
Jeff Album, Vice President of Public and Government Affairs for Delta Dental of 
California, New York, and Pennsylvania as well as 15 other states, thanked the 
Committee for the opportunity to speak and stated that we’re the Delta licensee in those 
15 states but we also have operations across the country – 38 million enrollees in every 
kind of business: commercial, Medicaid, Medicare, Government Business, Veterans 
Affairs, Federal Business.  Today, my comments really are directed at the commercial 
segment.  We’re not talking about any of those others and it’s important to know that 
when we look at the e-commerce model act.  Mr. Album asked what year the Model was 
adopted.  Rep. Dunnigan replied 2020. 
 
Mr. Album stated that in the early 2000s, if you could imagine, place yourself where we 
were technologically as consumers - the types of phones we had, the type of computers 
we used.  The ability to hook up to the internet to have a fast connection versus a slow 
connection and a kind of inequality of it.  Not that it’s not somewhat unequal now, but 
certainly in the early 2000s there were people who were very comfortable connecting to 
the internet and using web pages and web services and a lot of people that just weren’t 
either because of their income or their age or they just had fear of technology in general.  
And states in that environment, probably properly, began passing laws to basically say, 
and I’m speaking mostly now health and dental but of course this is in banking and in 
other industries as well, the feeling was that a company should always assume someone 
should get paper based transactions unless the enrollee voluntarily waives their right to 
paperless transactions and wants electronic.  And that was proper for the time. 
 
Enter a pandemic and enter a lot of years of progress and think about the advances in 
the way goods and services can be purchased on the internet today.  Think about the 
experience - I remember trying to by an airline ticket in 2002 on United Airlines and I 
could do it and if I tried it five or six times I would start to get good at it but those things 
are so much more intuitive today.  For health companies and for dental companies, 
we’re in a whole other world and two years of a pandemic has really brought the 
dependence on electronic communications to an unbelievably new level for people of all 
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wealth classes.  Even prisoners in San Quentin have cell phones and internet and use it 
for all kinds of things.  So, today you can get a refurbished Android for a couple hundred 
dollars.  You can get a refurbished desktop computer.  The devices are not as cost 
prohibitive as they were in the early 2000s and the fact is we feel it acutely in dental 
because as much as I would like to tell you your dental benefits are the most important 
thing that you have in the world to you, it’s not the fact.  It comes way after banking, and 
it comes after healthcare.  
 
And so, when we send out a notice to 38 million subscribers that you have the right to 
opt in, I don’t know if anybody would care to guess what percentage of people just go to 
the link that gives you the option to opt in?  The answer is 12%.  Now, of the 12%, 
they’re the ones who have bothered to read the fine print on their dental plan, which 
most people don’t think about until they’re in pain and have to use it.  They can go a 
whole year, they can go for three years without ever using or thinking about that dental 
plan but of the 12% who actually bother to follow the link that gives them a chance to 
create a password and an account and have access to all electronic communications, 
only 2% of the 12% ever go all the way through.  So, we are failing at getting that 
adoption even though we know most people don’t like paper anymore. Yes, if you’re 
fearful you don’t get it and you’re not comfortable with the internet, you’re going to opt 
out but the majority of people would rather not get it in the mail and the simple fact is 
with where cyber security is today, personal health information in your mailbox is far 
more dangerous and unsecured than in an email in your inbox which just has a link that 
brings you into a secure formally protected website.  So, for all those reasons, we have 
seen recently states beginning to reverse course and say that by default a health or 
dental plan can opt in and can provide the opt in for all of its enrollees - the plan sponsor 
we’re talking about - and everyone can and should be given the right to opt out.  
 
So, here I’ve listed states that have begun to take that approach and the one I really 
want to focus on is Texas because what we did after looking at those laws and how they 
were set up is we decided to go a little bit further, anticipating that patient rights 
advocates have a legitimate and valid concern on this topic.  We decided to take the 
concept further and say that a plan sponsor as a condition for opting in their enrollees 
has to formally attest that their enrollees have electronic communications during the 
normal course of work and are familiar and comfortable at doing that.  I should also say 
that this is not a mandate on employers to do that.  This is an option for those employers 
who want to opt in their enrollees as a way of basically reducing mail, reducing carbon 
footprint, and reducing expense.  The plan can even lower its premium a little bit, not a 
lot, but a little bit.  For dental especially, the cost of paper-based transactions relative to 
its premium, our product ranges from $15 to $40 a month as opposed to $600 to $1,000 
a month for a health plan.  For paper, we’ve priced it out and I think I have a slide on it 
and we’ll get to it.  I don’t want to leave Texas alone here but in Texas we said an 
attestation must be provided and the employer has the right to just select a portion of 
their employees if they have employees who drive trucks, and maybe aren’t in front of a 
desktop.  They don’t have to choose to opt that employee in and in fact, they shouldn’t if 
they don’t feel that person is familiar and comfortable with paperless transactions. 
 
Rep. Dunnigan stated that before you leave that slide, it says opt out is available to all 
enrollees at any time - is that on an individual basis?  Mr. Album replied yes - that has to 
be a condition.  You can always opt out and select paper.  You have to have that option 
before your employer opts you in.   You have to have had the option to opt out.  Does 
that make sense? Rep. Dunnigan stated that I don’t know.  So, the benefit manager opts 
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you all in, or all the employees in and then the employees can individually opt out or did 
you just say they have to opt out before they’re opted in?  Mr. Album stated no, they can 
opt out anytime.  Rep. Dunnigan stated so, the benefit manager can opt them all in and 
then if they choose individually after that they could opt out?  Mr. Album stated that’s 
right.  The benefit manager would probably delegate their health or dental plan to send 
out a communication to all the enrollees as they’re being onboarded for the first time into 
the carrier's system and that communication would represent the formal offer of opting 
out electronic opt in if they want to get paper-based communications. 
 
Rep. Dunnigan asked Mr. Album to say that again.  Mr. Album stated that I keep going 
back and forth on what this would be called - default opt in is what we have today and is 
what your current model act does.   It’s by default everyone is on paper unless they opt 
into electronic communications.  What we are trying to do is to give the plan sponsors 
the authority, if they want it, to be default opt everyone in to electronic communication 
with the option to opt out.  I call it employer opt in, employee opt out.  Maybe you folks 
will come up with something a little catchier and more to the point to describe the 
concept.  So, opt out is available to all employees and it’s going to enhance both speed, 
security, and delivery of electronic communications.  So, the advantages are as I just 
said, it’s faster, it’s safer, reduces mailing costs, decreases the administrative impact on 
premiums, better for the environment, and ensures portability for consumers.  How many 
times do people in paper based transactions move and not notify someone and so their 
personal health information is being sent to an old address. 
 
Many health consumers prefer paperless communications, but they just fail to respond 
under the opt in rules.  Opt in is lost in the fine print, especially with an ancillary benefit 
like dental.  I didn’t want to come here with a dental only bill, because you’d ask me the 
question, well wouldn’t this be good for healthcare too and the answer is yes, absolutely.  
What’s good for the goose is good for the gander but for health plans it’s not going to be 
as impactful on premium or other things because they’re collecting so much more money 
than we are and so this business of healthcare communications with a patient is a far 
smaller portion of premium for health care which is why it probably won’t have risen to 
their attention.  I’ve had very good conversations with health carriers about this bill and 
this approach and they all think it’s a good thing.  So, I don’t think you’re going to get a 
fight from them but it means more to a smaller premium product than it probably does to 
a larger premium product. 
 
Here’s a look at a typical year in paper communications with a dental enrollee and you 
can see that in a basic year the things that we have to send by paper cost overall about 
$10 per enrollee.  That’s a lot of money when you multiply it by 38 million people 
although, it’s not about Delta Dental.  Think about in Texas the employees on the 
Employees Retirement System (ERS), it’s our largest account, something like 400,000 
enrollees in the state of Texas, everyone who works for government there.  Times that 
by $10 - those are savings we could be turning back over to our client which in that case 
is the state of Texas and it’s very important that as we consider this reversal of opt in, 
opt out for the enrollee we know who we’re not talking about - not Medicaid, not 
Medicare, not an individual plan, not an exchange dental plan, not an individual plan.  
There has to be a plan sponsor in place to know whether the enrollee has electronic 
familiarity, and is connected to the internet and routinely deals with the employer using 
electronic means.   
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That’s the only way I think it could work and it’s the only way we can get patient 
advocates to maybe be on board with this type of approach.  So, what we did to try and 
help you on this is we redlined your current model act.  We didn’t have to change very 
much.  We added a new section D and I highlighted certain things in it and we proposed 
some wording that would make this reversal of opt in versus opt out from the plan 
sponsor with the requirement of an attestation and a provision of the opportunity to opt 
out of electronic if that’s what the enrollee prefers.  I forgot to mention that a similar law 
almost exactly equal to the one that just passed Texas is sailing through the Georgia 
State Assembly right now and it passed the House and is now before the Senate.  We 
also have several other states that are also considering this.  I think the opportunity here 
is to get all states to do it the same way and that’s why this organization exists.  I can’t 
tell you how many times I’ve testified in front of a state legislature beginning with the 
words, NCOIL has given this topic considerable thought and arrived at a very reasonable 
answer and you should try to conform with its guidelines. 
 
ANY OTHER BUSINESS 
 
Rep. Dunnigan stated that the one item I’d like to mention here relates to rating 
agencies.  Specifically, S&P Global Ratings is the world’s largest credit ratings company 
and is changing how it rates insurance companies in a way that its rivals say is intended 
to steer more companies to its services.  Apparently, this will be the subject of a future 
federal hearing and it has raised concerns that it would create a caste system among 
rating agencies into three levels, S&P, Moody’s and Fitch, and then all others.  This 
issue will be discussed here at this committee at our next national meeting in July since 
this committee has jurisdiction over the NCOIL Model Act to Support State Regulation of 
Insurance by Requiring Competition Among Rating Agencies.  NCOIL will also likely be 
submitting a comment letter to S&P.  This issue was raised yesterday during the NCOIL-
NAIC Dialogue and it certainly is on the NAIC’s radar as well.  So, I think it’s important 
that NCOIL be engaged in this, and we look forward to discussing this further. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Rep. Oliverson and seconded by 
Sen. Klein, the Committee adjourned at 3:00 p.m. 
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***The language below is meant to serve as an alternative option to the current 

version of the NCOIL Insurance Regulatory Sandbox Model Act.  This language 

will be discussed alongside the Model during the Summer Meeting.*** 

***Please also note specifically the language relating to reciprocity.  The prime 

sponsor of the Model, Rep. Bart Rowland (KY), would like to hear feedback on the 

following two options in an effort to make clear how exactly reciprocity with a 

sandbox will operate.***  

Option 1: 

The Commissioner may enter into agreements with other States that have enacted laws 

that are substantially similar to this Act in order to advance the purposes of this section 

and to facilitate the consideration of applications for innovation waivers from persons 

that have satisfied the requirements of this section and received similar waivers in other 

States. 

Option 2: 

 

(a) A sandbox participant is deemed to possess an appropriate license under the laws of 

this State for purposes of any provision of federal law requiring State licensure or 

authorization.  

 

(b) The Innovation Council or applicable State agency may enter into agreements with 

other State, federal, or foreign regulators to advance the purpose of the regulatory 

sandbox, which may include permission for any sandbox participant to operate in other 

jurisdictions. The applicable state agency may prescribe rules that require that the 

standards or grounds for an innovation waiver, whether in a sandbox or by other authority 

of state law or regulation, are substantially similar.  However, the sandbox participant 

applying for permission to operate in that other jurisdiction, must include in its filing, any 

information that would be relevant to the regulator evidencing material differences in the 

two states’ laws with regard to standards or grounds for an innovation waiver.  

 

(c) This Chapter permits persons, applicants, or entities that are authorized in other 

jurisdictions or that hold a license in other jurisdictions to be recognized as sandbox 

participants in this State[.], provided that the standards or grounds for an innovation 

waiver are substantially similar in that other jurisdiction and this State, whether in a 

sandbox or by other authority of state law or regulation.  However, the sandbox 

participant applying for permission to operate in that other jurisdiction, must include in 

its filing, any information that would be relevant to the regulator evidencing material 

differences in the two states’ laws with regard to standards or grounds for an innovation 

waiver.  

 

(d) The application for approval in a reciprocal jurisdiction shall be effective, if not 

disapproved by the Commissioner (or Director) within sixty days of its filing. 
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Drafting Note:  Substitute “insurance department” or “insurance 

commissioner/director” wherever “applicable state agency” or “regulator” appears as 

this is intended as an insurance model law.  

 

Drafting Note: individual states should have the flexibility to consider whether a 

reciprocal provision is permissible or conforms to their state law.  

 

Section__.  Regulatory Sandbox and Innovations Waivers 

(a) The Commissioner may grant a variance or waiver with respect to the specific 

requirements of any insurance law, regulation, or bulletin if a person subject to that law, 

regulation, or bulletin demonstrates to the Commissioner's satisfaction that: 

(1) the application of the law, regulation, or bulletin would prohibit the introduction 

of an innovative or more efficient insurance product or service that the applicant 

intends to offer during the period for which the proposed waiver is granted; 

(2) the public policy goals of the law, regulation, or bulletin will be or have been 

achieved by other means; 

(3) the waiver will not substantially or unreasonably increase any risk to 

consumers; and 

(4) the waiver is in the public interest. 

(b) An application for an innovation waiver shall include the following information: 

(1) the identity of the person applying for the waiver; 

(2) the identity of the directors and executive officers of the applicant, any persons 

who are beneficial owners of ten percent or more of the voting securities of the 

applicant, and any individuals with power to direct the management and policies of 

the applicant;  

(3) a description of the product or service to be offered if the waiver is granted, 

including how the product or service functions and the manner and terms on which 

it will be offered; 

(4) a description of the potential benefits to consumers of the product or service; 

(5) a description of the potential risks to consumers posed by the product or service 

or the approval of the proposed waiver and how the applicant proposes to mitigate 

such risks; 

(6) an identification of the statutory or regulatory provision that prohibits the 

introduction, sale, or offering of the product or service; 
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(7) a filing fee of $_____; and 

(8) any additional information required by the Commissioner. 

(c) (1) An innovation waiver shall be granted for an initial period of up to 12 months, 

as deemed appropriate by the Commissioner. 

(2) Prior to the end of the initial waiver period, the Commissioner may grant a one-

time extension for up to an additional 12 months.  An extension request shall be 

made to the Commissioner at least 30 days prior to the end of the initial waiver 

period and shall include the length of the extension period requested and specific 

reasons why the extension is necessary. The Commissioner shall grant or deny an 

extension request before the end of the initial waiver period. 

(d) An innovation waiver shall include any terms, conditions, and limitations deemed 

appropriate by the Commissioner, including limits on the amount of premium that may be 

written in relation to the underlying product or service and the number of consumers that 

may purchase or utilize the underlying product or service; provided that in no event shall 

a product or service subject to an innovation waiver be purchased or utilized by more 

than 10,000 consumers. 

(e) A product or service offered pursuant to an innovation waiver shall include the 

following written disclosures to consumers in clear and conspicuous form: 

(1) the name and contact information of the person providing the product or 

service; 

(2) that the product or service is authorized pursuant to an innovation waiver for a 

temporary period of time and may be discontinued at the end of the waiver period, 

the date of which shall be specified; 

(3) contact information for the Department, including how a consumer may file a 

complaint with the Department regarding the product or service; and 

(4) any additional disclosures required by the Commissioner. 

(f) The Commissioner's decision to grant or deny a waiver or extension shall not be 

subject to the contested-case provisions of the [insert reference to the state administrative 

procedure act]. 

(g) (1) The Commissioner shall not grant a waiver with respect to any of the 

following: 

(A) any law, regulation, bulletin, or other provision that is not subject to 

the Commissioner's jurisdiction under [insert reference to the title(s) that 

make up the insurance code]; 
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(B) any law, regulation, bulletin, or other provision concerning the assets, 

deposits, investments, capital, surplus, or other solvency requirements 

applicable to insurers; 

(C) the required participation in any assigned risk plan, residual market, or 

guaranty fund; 

(D) [insert references to the provisions of the insurance code related to 

insurance licensing requirements, insurance trade practices, particular 

lines of insurance or insurance products (e.g. health insurance, workers’ 

compensation insurance), etc.]; 

(E) any law, regulation, or bulletin required for the Department to 

maintain its accreditation by the National Association of Insurance 

Commissioners unless the law or regulation permits variances or waivers; 

(F) the application of any taxes or fees; and 

(G) any other law, regulation, or bulletin deemed ineligible by the 

Commissioner. 

(2) The authority granted to the Commissioner under this section shall not be 

construed to allow the Commissioner to grant or extend a waiver that would 

abridge the recovery rights of consumers. 

(h) A person who receives a waiver under this section shall be required to possess or 

obtain one or a combination of the following in an amount subject to such conditions and 

for such purposes as the Commissioner determines necessary for the protection of 

consumers: 

(1) A contractual liability insurance policy; 

(2) A surety bond issued by an authorized surety; 

(3) Securities of the type eligible for deposit by authorized insurers in this state; 

(4) Evidence that the applicant has established an account payable to the 

Commissioner in a federally insured financial institution in this state and has 

deposited money of the United States in an amount equal to the amount required 

by this paragraph that is not available for withdrawal except by direct order of the 

Commissioner; 

(5) A letter of credit issued by a qualified United States financial institution as 

defined in [insert reference to appropriate state law]; or  

(6) Another form of security authorized by the Commissioner 
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(i) (1) At least 30 days prior to granting an innovation waiver, the Commissioner 

shall provide public notice of the draft waiver by publishing the following 

information: 

(A) the specific statute, regulation, or bulletin to which the draft waiver 

applies; 

(B) the proposed terms, conditions, and limitations of the draft waiver; 

(C) the proposed duration of the draft waiver; and 

(D) any additional information deemed appropriate by the Commissioner. 

(2) The notice requirement of this subsection may be satisfied by publication on 

the Department's website. 

(j) (1) If a waiver is granted pursuant to this section, the Commissioner shall provide 

public notice of the existence of the waiver by providing the following 

information: 

(A) the specific statute, regulation, or bulletin to which the waiver applies; 

(B) the name of the person who applied for and received the waiver; 

(C) the duration of and any other terms, conditions, or limitations of the 

waiver; and 

(D) any additional information deemed appropriate by the Commissioner. 

(2) The notice requirement of this subsection may be satisfied by publication on 

the Department's website. 

(k)  (1) The Commissioner may revoke a waiver if the person who obtains the waiver 

fails to comply with any terms, conditions, or limitations established by the 

Commissioner or the requirements of this section or if the waiver is causing 

consumer harm.   

(2) In addition to any other sanctions and penalties permitted by the law, the 

Commissioner may impose a fine of not more than $_____ on any person who 

obtains a waiver that fails to comply with any terms, conditions, or limitations 

established by the Commissioner or the requirements of this section.   

(l) The Commissioner, by regulation, shall adopt procedures for the submission, granting, 

denying, monitoring, and revocation of petitions for a waiver pursuant to this section.  

The procedures shall set forth requirements for the ongoing monitoring, examination, and 

supervision of, and reporting by, each person granted a waiver under this section and 
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shall permit the Commissioner to attach reasonable conditions or limitations on the 

conduct permitted pursuant to a waiver.  The procedures shall provide for an expedited 

application process for a product or service that is substantially similar to one for which a 

waiver has previously been granted by the Commissioner.  The procedures shall include 

an opportunity for public comment on draft waivers under consideration by the 

Commissioner. 

(m) Upon expiration of an innovation waiver, the person who obtained the waiver shall 

cease all activities that were permitted only as a result of the waiver and comply with all 

generally applicable laws and regulations. 

(n) The Commissioner may enter into agreements with other States to advance the 

purposes of this section and to facilitate the consideration of applications for innovation 

waivers from persons that have satisfied the requirements of this section and received 

similar waivers in other States. 

(o) The ability to grant a waiver under this section shall not be interpreted to limit or 

otherwise affect the authority of the Commissioner to exercise discretion to waive or 

enforce requirements as permitted under any other section of this title or any regulation. 

(p) The Commissioner shall submit a report annually to the [insert reference to state 

legislature] providing the following information: 

(1) the total number of applications for waivers that have been received, granted, 

and denied by the Commissioner; 

(2) for each waiver granted by the Commissioner, the information specified under 

paragraph (j)(1); 

(3) a list of any regulations or bulletins that have been adopted or amended as a 

result of or in connection with a waiver granted under this section; 

(4) with respect to each statute to which a waiver applies, the Commissioner's 

recommendation as to whether such statute should be continued, eliminated, or 

amended in order to promote innovation and establish a uniform regulatory system 

for all regulated entities; and 

(5) a list of any waivers that have lapsed or been revoked and, if revoked, a 

description of other regulatory or disciplinary actions, if any, that resulted in, 

accompanied, or resulted from such revocation. 

(q) No new waivers or extensions shall be granted after July 1, _____. 

(r) This section shall be repealed on July 1, _____. 

 



 

81 

 

 
 

National Council of Insurance Legislators (NCOIL) 

 

Insurance Regulatory Sandbox Model Act 

 

*Draft as of October 19, 2021 and based on KY HB 386, signed into law on March 26, 

2019. 

*To be discussed during the Financial Services & Multi-Lines Issues Committee on 

Thursday, July 14, 2022 

 

*Sponsored by Rep. Bart Rowland (KY) 

*Rep. Wendi Thomas (PA); Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer 

– Co-sponsors 

 

 

Table of Contents 

 

Section 1. Title 

Section 2. Definitions 

Section 3. Application Process 

Section 4. Director of Insurance Innovation 

Section 5. Limited No-Action Letter 

Section 6. Beta Test Requirements 

Section 7. Beta Test Review 

Section 8. Confidentiality 

Section 9. Reports 

Section 10. Rules 

Section 11. Effective Date 

 

 

Section 1. Title 

 

This Act shall be known and cited as the “[State] Insurance Regulatory Sandbox Act.” 

 

 

Section 2. Definitions 

 

(1) "Applicant" means a person that has filed an application under Section 3 of this Act; 
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(2) "Beta test" means the phase of testing of an insurance innovation in the regulatory 

sandbox through the use, sale, license, or availability of the insurance innovation by or to 

clients or consumers under the supervision of the department; 

 

(3) "Client" means a person, other than a consumer, utilizing a participant's insurance 

innovation during a beta test to carry on some activity regulated by the department; 

 

(4) "Director" means the director of insurance innovation; 

 

(5) "Extended no-action letter" or "extended letter" means a public notice setting forth the 

conditions for an extended safe harbor beyond the beta test under which the department 

will not take any administrative or regulatory action against any person using the 

insurance innovation described in the extended no-action letter; 

 

(6) "Innovation's utility" means an evaluation by the commissioner of the insurance 

innovation's ability to adequately satisfy factors set forth in subsection (1)(b)1. of Section 

3 of this Act; 

 

(7) "Insurance innovation" or "innovation" means any product, process, method, or 

procedure relating to the sale, solicitation, negotiation, fulfilment, administration, or use 

of any product or service regulated by the department: 

 

(a) That has not been used, sold, licensed, or otherwise made available in this 

[State] before the effective filing date of the application, whether or not the 

product or service is marketed or sold directly to consumers; and 

 

(b) That has regulatory and statutory barriers that prevent its use, sale, license, or 

availability within this [State]; 

 

(8) "Limited no-action letter" or "limited letter" means a letter setting forth the conditions 

of a beta test and establishing a safe harbor under which the department will not take any 

administrative or regulatory action against a participant or client of the participant 

concerning the compliance of the insurance innovation with [State] law so long as the 

participant or client abides by the terms and conditions established in the limited no-

action letter; 

 

(9) "Participant" means an applicant that has been issued a limited no-action letter under 

Section 5 of this Act; and 

 

(10) "Regulatory sandbox" or "sandbox" means the process established under this Act by 

which a person may apply to beta test and obtain a limited no-action letter for an 

innovation, potentially resulting in the issuance of an extended no-action letter. 

 

 

Section 3. Application Process 
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(1) Except as provided in subsection (2) of this section, on or before [date], a person may 

apply to the department for admission to the sandbox by submitting an application in the 

form prescribed by the commissioner, accompanied by the following: 

 

(a) A filing fee of [xxxxx]); 

 

(b) A detailed description of the innovation, which shall include: 

 

1. An explanation of how the innovation will: 

 

a. Add value to customers and serve the public interest; 

 

b. Be economically viable for the applicant; 

 

c. Provide suitable consumer protection; and 

 

d. Not pose an unreasonable risk of consumer harm. 

 

2. A detailed description of the statutory and regulatory issues that may 

prevent the innovation from being currently utilized, issued, sold, 

solicited, distributed, or advertised in the market; 

 

3. A description of how the innovation functions and the manner in which 

it will be offered or provided; 

 

4. If the innovation involves the use of software, hardware, or other 

technology developed for the purpose of implementing or operating it, a 

technical white paper setting forth a description of the operation and 

general content of technology to be utilized, including: 

 

a. The problem addressed by that technology; and 

 

b. The interaction between that technology and its users; 

 

5. If the innovation involves the issuance of a policy of insurance, a 

statement that either: 

 

a. If the applicant will be the insurer on the policy, that the 

applicant holds a valid certificate of authority and is authorized to 

issue the insurance coverage in question; or 

 

b. If some other person will be the insurer on the policy, that the 

other person holds a valid certificate of authority and is authorized 

to issue the insurance coverage in question; and 
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6. A statement by an officer of the applicant certifying that no product, 

process, method, or procedure substantially similar to the innovation has 

been used, sold, licensed, or otherwise made available in this [State] 

before the effective filing date of the application; 

 

(c) The name, contact information, and bar number of the applicant's insurance 

regulatory counsel, which shall be a person with experience providing insurance 

regulatory compliance advice; 

 

(d) A detailed description of the specific conduct that the applicant proposes 

should be permitted by the limited no-action letter; 

 

(e) Proposed terms and conditions to govern the applicant’s beta test, which shall 

include: 

 

1. Citation to the provisions of [State] law that should be excepted in the 

notice of acceptance issued under subsection (6) of Section 4 of this Act; 

and 

 

2. Any request for an extension of the time period for a beta test under 

subsection (1) of Section 6 of this Act and the grounds for the request; 

 

(f) Proposed metrics by which the department may reasonably test the 

innovation's utility during the beta test; 

 

(g) Disclosure of all: 

 

1. Persons who are directors and executive officers of the applicant; 

 

2. General partners of the applicant if the applicant is a limited 

partnership; 

 

3. Members of the applicant if the applicant is a limited liability applicant; 

 

4. Persons who are beneficial owners of ten percent (10%) or more of the 

voting securities of the applicant; 

 

5. Other persons with direct or indirect power to direct the management 

and policies of the applicant by contract, other than a commercial contract 

for goods or nonmanagement services; and 

 

6. Conflicts of interest with respect to any person listed in this paragraph 

and the department; 
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(h) A statement that the applicant has funds of at least [xxxxx dollars] available to 

guarantee its financial stability through one (1) or a combination of any of the 

following: 

 

1. A contractual liability insurance policy; 

 

2. A surety bond issued by an authorized surety; 

 

3. Securities of the type eligible for deposit by authorized insurers in this 

[State]; 

 

4. Evidence that the applicant has established an account payable to the 

commissioner in a federally insured financial institution in this [State] and 

has deposited money of the United States in an amount equal to the 

amount required by this paragraph that is not available for withdrawal 

except by direct order of the commissioner; 

 

5. A letter of credit issued by a qualified United States financial institution 

as defined in [citation to appropriate State statute]; or 

 

6. Another form of security authorized by the commissioner; and 

 

(i) A statement confirming that the applicant is not seeking authorization for, nor 

shall it engage in, any conduct that would render the applicant unauthorized to 

make an application under subsection (2) of this section. 

 

(2) (a) The following persons shall not be authorized to make an application to the 

department for admission to the sandbox: 

 

1. Any person seeking to sell or license an insurance innovation directly to 

any federal, state, or local government entity, agency, or instrumentality as 

the insured person or end user of the innovation; 

 

2. Any person seeking to sell, license, or use an insurance innovation that 

is not in compliance with subsection (1)(b)5. of this section; 

 

3. Any person seeking to make an application that would result in the 

person having more than five (5) active beta tests ongoing within the 

[State] at any one (1) time; and 

 

4. Any person seeking a limited or extended no-action letter or exemption 

from any administrative regulation or statute concerning: 

 

a. Assets, deposits, investments, capital, surplus, or other solvency 

requirements applicable to insurers; 
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b. Required participation in any assigned risk plan, residual 

market, or guaranty fund; 

 

c. Any licensing or certificate of authority requirements; or 

 

d. The application of any taxes or fees. 

 

(b) For the purposes of this subsection, "federal, state, or local government entity, 

agency, or instrumentality" includes any county, city, municipal corporation, 

urban-county government, charter county government, consolidated local 

government, unified local government, special district, special purpose 

governmental entity, public school district, or public institution of education 

 

Section 4.  Director of Insurance Innovation 

 

(1) There shall be a director of insurance innovation within the department, responsible 

for administering Sections 2 to 9 of this Act. The director shall be appointed by the 

[xxxxx] with the approval of the Governor in accordance with [citation to appropriate 

State law]. 

 

(2) The director shall review all applications for admission to the sandbox. 

 

(3) (a) Unless extended as provided in paragraph (b) of this subsection, the 

commissioner shall issue a notice of acceptance or rejection in accordance with 

this section within sixty (60) days from the date an application is received. 

 

(b) The commissioner may extend by not more than thirty (30) days the period 

provided in paragraph (a) of this subsection if he or she notifies the applicant 

before expiration of the initial sixty (60) day period. 

 

(c) An application that has not been accepted or rejected by a notice of acceptance 

or rejection issued by the commissioner prior to expiration of the initial sixty (60) 

day period, or if applicable, the period provided in paragraph (b) of this 

subsection, shall be deemed accepted. 

 

(4) The commissioner may request from the applicant any additional material or 

information necessary to evaluate the application, including but not limited to: 

 

(a) Proof of financial stability; 

 

(b) A proposed business plan; 

 

(c) Pro-forma financial statement; and 
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(d) Executive profiles on the applicant and its leadership demonstrating insurance 

or insurance-related industry experience and applicable experience in the use of 

the technology. 

 

(5) The commissioner shall review the application to: 

 

(a) Identify and assess: 

 

1. The potential risks to consumers, if any, posed by the innovation; and 

 

2. The manner in which the innovation would be offered or provided; and 

 

(b) Determine whether it satisfies the following requirements: 

 

1. The application satisfies the requirements of Section 3 of this Act; 

 

2. The application proposes a product, process, method, or procedure that 

meets the definition of innovation under Section 2 of this Act; 

 

3. Approval of the application does not pose an unreasonable risk of 

consumer harm; 

 

4. The application identifies statutory or regulatory requirements that 

actually prevent the innovation from being utilized, issued, sold, solicited, 

distributed, or advertised in this [State]; and 

 

5. The application proposes an innovation that is not substantially similar 

to an innovation: 

 

a. That has been previously beta tested; or 

 

b. Proposed in an application that is currently pending with the 

department. 

 

(6) Upon review of the application, the commissioner shall, in his or her discretion, issue 

one (1) of the following: 

 

(a) If the commissioner determines that the application fails to satisfy any of the 

requirements under subsection (5)(b) of this section, he or she shall: 

 

1. Issue a notice of rejection to the applicant; and 

 

2. Describe in the notice of rejection the specific defects in the application; 

or 
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(b) If the commissioner determines that the application satisfies the requirements 

of subsection (5)(b) of this section, he or she shall issue a notice of acceptance to 

the applicant. The notice of acceptance shall: 

 

1. Set forth the terms and conditions that will govern the applicant’s beta 

test, which shall include, at a minimum: 

 

a. Requiring the applicant to: 

 

i. Abide by all [State] law, except where explicitly 

excepted; 

 

ii. Utilize the insurance innovation within this [State]; and 

 

iii. Report any change in the disclosures made pursuant to 

subsection (1)(g) of Section 3 of this Act; 

 

b. Notice of the licenses required to be obtained prior to the 

commencement of the beta test; 

 

c. Monthly reporting obligations structured to determine the 

progress of the beta test; 

 

d. Consumer protection measures deemed necessary by the 

commissioner to be employed by the applicant; 

 

e. The level of financial stability required to be in place for the beta 

test. The commissioner may increase, decrease, or waive the 

requirements for financial stability required under subsection 

(1)(h) of Section 3 of this Act, commensurate with the risk of 

consumer harm posed by the insurance innovation; 

 

f. Duration of the beta test, including any extension authorized 

under Section 6 of this Act; 

 

g. Permitted conduct under the limited letter; 

 

h. Any limits established by the commissioner on the: 

 

i. Financial exposure that may be assumed by an applicant 

during the beta test; 

 

ii. Number of customers an applicant may accept; and 

 

iii. Volume of transactions that an applicant or its clients 

may complete during the beta test; and 
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i. Metrics the commissioner intends to use to determine the 

innovation's utility; and 

 

2. Provide that the notice of acceptance shall expire unless: 

 

a. It is accepted by the applicant in writing; and 

 

b. The acceptance is filed with the department within sixty (60) 

days of the issuance of the notice. 

 

(7) An applicant may request a hearing pursuant to [citation to appropriate State stutate] 

on: 

 

(a) A notice of rejection; and 

 

(b) A notice of acceptance, if the request is made prior to its expiration. 

 

Section 5. Limited No-Action Letter 

 

(1) Within ten (10) days following the timely receipt of an acceptance pursuant to 

subsection (6)(b)2. of Section 4 of this Act, the commissioner shall issue a limited no-

action letter that: 

 

(a) Sets forth terms and conditions for the participant that are the same as those 

set forth in the notice of acceptance issued under subsection (6) of Section 4 of 

this Act; and 

 

(b) Provides that so long as the participant and any clients of the participant abide 

by the terms and conditions set forth in the letter, no administrative or regulatory 

action concerning the compliance of the insurance innovation with [State] law 

will be taken by the commissioner against the participant or any clients during the 

term of the beta test. 

 

(2) If the application is deemed accepted under subsection (3)(c) of Section 4 of this Act, 

the proposed limited no-action letter included with the application shall be deemed to 

have the effect of a limited letter issued by the commissioner. 

 

(3) The safe harbor of the limited letter shall persist until the earlier of: 

 

(a) The early termination of the beta test under Section 6 of this Act; 

 

(b) The issuance of an extended no-action letter; or 

 

(c) The issuance of a notice declining to issue an extended no-action letter. 
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(4) A limited no-action letter issued by the commissioner under this section shall 

be exempt from the application of [inert citation to appropriate State statute] . 

 

(5) The commissioner shall publish any limited letter issued pursuant to this 

section on the department's Web site. 

 

Section 6. Beta Rest Requirements 

 

(1) The time period for a beta test shall be one (1) year. The time period may be extended 

by the commissioner in the notice of acceptance for a period that is not longer than one 

(1) year if a request is made in accordance with subsection (1)(e) of Section 3 of this Act. 

 

(2) During the beta test, the participant and any clients of the participant shall: 

 

(a) Comply with all terms and conditions set forth in the limited no-action letter; 

and 

 

(b) Provide the department with all documents, data, and information requested 

by the commissioner. 

 

(3) (a) For any violation of the terms or conditions set forth in the limited letter, the 

commissioner may: 

 

1. Issue an order terminating the beta test and the safe harbor of the 

limited letter before the time period set forth in the limited letter has 

expired; and 

 

2. Impose a fine of not more than [xxxxx] dollars per violation. 

 

(b) The commissioner may also issue an order under paragraph (a)1. of this 

subsection if, following receipt of information or complaints, the commissioner 

determines the beta test is causing consumer harm. 

 

(4) (a) The commissioner may issue an order requiring a client to cease and desist any 

activity violating the terms or conditions set forth in the limited letter. 

 

(b) The issuance of a cease and desist order to one (1) client shall not otherwise 

impact the ability of the participant or any other clients to continue activities 

relating to the innovation in a manner compliant with the requirements of the 

limited letter. 

 

(5) A participant or client may request a hearing on any order issued under this section 

pursuant to [insert citation to appropriate State law]. 

 

Section 7. Beta Test Review 

 



 

91 

 

(1) (a) Within sixty (60) days of completion of the beta test, unless the time period is 

extended up to thirty (30) days upon notice from the commissioner, the 

commissioner shall issue an extended no-action letter or a notice declining to 

issue an extended no-action letter. 

 

(b) The participant may continue to employ the insurance innovation pursuant to 

the terms and conditions of the limited letter during the period between the 

completion of the beta test and the issuance of either an extended no action letter 

or a notice declining to issue an extended no-action letter. 

 

(2) The commissioner shall review the results of the beta test to determine whether the 

innovation satisfies the following requirements: 

 

(a) The data presented demonstrates that the innovation's utility was meritorious 

of an extension; 

 

(b) Regulatory and statutory barriers prevent continued use of the innovation 

within this [State]; 

 

(c) The innovation provided a benefit to [State] consumers; and 

 

(d) The issuance of an extended no-action letter: 

 

1. Presents no risk of unreasonable harm to consumers or the marketplace; 

and 

 

2. Serves the public interest. 

 

(3) Upon review of the results of the beta test, the commissioner shall, in his or her 

discretion, issue one (1) of the following: 

 

(a) If the commissioner determines that the innovation fails to satisfy any of the 

requirements under subsection (2) of this section, he or she shall: 

 

1. Issue a notice declining to issue an extended no-action letter; 

 

2. Describe in the notice the reasons for the declination; 

 

3. Notify the participant for the innovation of the notice; and 

 

4. Publish the notice on the department's Web site; or 

 

(b) If the commissioner determines that the innovation satisfies the requirements 

under subsection (2) of this section, he or she shall issue an extended no action 

letter. An extended no-action letter issued by the commissioner shall include: 
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1. A description of the insurance innovation and the specific conduct 

permitted by the extended letter in sufficient detail to enable any person to 

use the innovation or a product, process, method, or procedure not 

substantially different from the innovation within the safe harbor of the 

extended letter; 

 

2. Notice of any certificate of authority, license, or permit the 

commissioner determines is necessary to use, sell, or license the 

innovation, or make the innovation available, in this [State]; 

 

3. An expiration date not greater than three (3) years following the date of 

issuance; 

 

4. Notice that the extended no-action letter may: 

 

a. Only be modified by: 

 

i. Promulgation of an administrative regulation, if the safe 

harbor addresses a requirement established by 

administrative regulation; or 

 

ii. An act of the General Assembly; and 

 

b. Be rescinded prior to its expiration if the commissioner receives 

complaints and determines continued activity poses a risk of harm 

to consumers; 

 

5. Clarification of required procedures related to the issuance and 

cancellation of any policies of insurance, if applicable, due to the 

expiration period; and 

 

6. Notice that, upon expiration, all persons relying on the extended no 

action letter shall cease and desist operations related to the innovation 

unless changes have been made to [State] law to permit the innovation by: 

 

a. The promulgation of an administrative regulation, if the safe 

harbor address a requirement established by administrative 

regulation; or 

 

b. An act of the General Assembly. 

 

(4) A hearing on a notice of declination may be requested in accordance with [insert 

appropriate citation to State statute]. 

 

(5) An extended no-action letter issued by the commissioner pursuant to this section shall 

be: 
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(a) Exempt from the application of [insert citation to appropriate State statute]; 

and 

 

(b) Published on the department's Web site. 

 

Section 8 Confidentiality 

 

(1) All documents, materials, or other information in the possession or control of the 

department that are created, produced, obtained, or disclosed in relation to this Act and 

that relate to the financial condition of any person shall be confidential and shall not be 

subject to public disclosure pursuant to the [State] Open Records Act, [citation]. 

 

(2) Notwithstanding any law to the contrary, the commissioner may disclose in an 

extended no-action letter any information relating to the insurance innovation necessary 

to clearly establish the safe harbor of the extended letter. 

 

Section 9. Reports 

 

(1) One hundred twenty days (120) days prior to the start of the 20xx, 20xx, 20xx, 20xx, 

and 20xx regular sessions of the General Assembly, the commissioner shall submit a 

written report to the Committees with jurisdiction over insurance issues in each Chamber 

that meets the requirements of subsection (2) of this section.  Thereafter, the 

commissioner shall submit the report annually, upon request. 

 

(2) The report shall include the following: 

 

(a) The number of: 

 

1. Applications filed and accepted; 

 

2. Beta tests conducted; and 

 

3. Extended letters issued; 

 

(b) A description of the innovations tested; 

 

(c) The length of each beta test; 

 

(d) The results of each beta test; 

 

(e) A description of each safe harbor created under Section 7 of this Act; 

 

(f) The number and types of orders or other actions taken by the commissioner or 

any other interested party under this Act; 
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(g) Identification of any statutory barriers for consideration of amendment by the 

General Assembly following successful beta tests and the issuance of extended 

letters; and 

 

(h) Any other information or recommendations deemed relevant by the 

commissioner. 

 

(3) The commissioner shall also provide the Committees with jurisdiction over insurance 

issues in each Chamber a detailed briefing, upon request, to discuss and explain any 

report submitted under this section. 

 

Section 10. Rules 

 

The Commissioner is authorized to promulgate rules and regulations necessary to 

effectuate the purposes of this Act. 

 

Section 11. Effective Date 

 

This Act shall take effect [xxxxxxx]. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
WORKERS’ COMPENSATION INSURANCE COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 4, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Workers’ Compensation 
Insurance Committee met at Harrah’s Las Vegas in Las Vegas, Nevada on Friday, 
March 4, 2022 at 11:15 a.m. 
 
Ohio Senator Bob Hackett, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Rep. Martin Carbaugh (IN)   Sen. Jerry Klein (ND) 
Rep. Matt Lehman (IN)   Rep. Tom Oliverson, M.D. (TX) 
Sen. Paul Utke (MN) 
 
Other legislators present were: 
 
Asm. Tim Grayson (CA)   Asw. Maggie Carlton (NV) 
Rep. Kerry Wood (CT)   Asw. Michelle Gorelow (NV) 
Rep. Roy Takumi (HI)    Asm. Steve Yeager (NV) 
Rep. Brian Lohse (IA)    Rep. Brian Lampton (OH) 
Rep. Deanna Frazier Gordon (KY)  Rep. Lacy Hull (TX) 
Rep. Kelly Breen (MI)    Rep. Dennis Paul (TX) 
Rep. Brenda Carter (MI)   Sen. Mary Felzkowski (WI) 
Rep. Jim Lilly (MI)    Sen. Janis Ringhand (WI) 
Sen. Paul Lowe (NC) 
Sen. Randy Burckhard (ND) 
Rep. Emily O’Brien (ND) 
Sen. Shawn Vedaa (ND) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Rep. Matt Lehman (IN), NCOIL Immediate Past President, and 
seconded by Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, the Committee voted 
without objection by way of a voice vote to waive the quorum requirement. 
 
MINUTES 
 
Upon a Motion made by Rep. Oliverson, and seconded by Sen. Paul Utke (MN), the 
Committee voted without objection by way of a voice vote to adopt the minutes of the 
Committee’s November 18, 2021 meeting in Scottsdale, AZ. 
 
WORKERS’ COMPENSATION IN THE POST-COVID ERA 
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Matthew Zender, SVP, WC Strategy at Amtrust North America, thanked the Committee 
for the opportunity to speak and stated that it’s a pleasure to be here today.  As a form of 
introduction I work for Amtrust Insurance Company.  We are the fifth largest writer of 
workers’ compensation in the US.  We have about 320,000 policyholders in force and 
about $2 billion of premium.  When I was talking with NCOIL staff about subjects for 
today, I offered a historical view of COVID and this is going to be from my perspective as 
an insurance executive.  And the thought is that perhaps we have some lessons that we 
might be able to take from this.  My son was just in Cabo and he was in the airport when 
all that was going down.  And when he returned safely, thankfully, I asked him if he 
realized how historically significant that event was and he assured me that he did.  And 
when I think about COVID from a work comp perspective it was an existential event.  It 
was an event that had many of us questioning things at root levels and asking ourselves 
what this was going to mean. 
 
And so as we go through this, I’m going to talk about COVID but from one perspective 
that’s a little tired.  We’ve been dealing with it for a couple years now.  So, I’d ask you to 
maybe think about it through a lens of what this might mean for the next example that 
we’re dealing with.  And if you look at Warren Buffet’s 2001 Annual Report, he obviously 
is a major insurer and he was talking about post 9/11 events and he said, “why, you 
might ask didn’t I recognize the above facts such as –”, this is now me paraphrasing, the 
probability of such mind-boggling disasters though likely very low at present is not zero 
before September 11th?  The answer sadly is that I did but I didn’t convert thought into 
action.  I violated the Noah rule - predicting rain doesn’t count, building ark’s does.  So, 
as we go through this presentation we’re going to talk about: some of the economic 
impacts and how the state responses varied of course; the compliance efforts and those 
challenges that they pose to us – putting a state specific agenda through a national filter 
as obviously we write in all states except for Ohio, Wyoming, Washington and North 
Dakota - those are monopolistic states; the nature and number of COVID related claims 
and how the insurance industry responded; and the reopening efforts and the challenges 
that those posed both to business owners and to the insurance community. 
 
So, I think we can all remember March of 2020.  I think we can all kind of remember 
where we were when we first sort of realized that COVID was a thing and it was going to 
be something that needed to be dealt with differently.  For me, I live here in Las Vegas 
and I remember closing our office as we all transitioned to working from home and the 
manager of the office looked at me and said, “I’ll see you in a week or two.”  And I 
remember thinking, we’ll see about that.  And obviously, that office was closed for 18 
months as many were.  But when we were looking at the needs of our insureds we 
immediately transitioned to okay, we’ve got hundreds of thousands of policyholders.  
How can we support them and what can we do to leverage existing resources?  
So, one example was that we knew that we were going to have insureds that were going 
to have needs with payment terms.  And some of this was directed by the states and 
some of it was directed by our agents and our insured’s needs.  
 
They were going to need payment deferrals.  They were going to need to endorse the 
payroll down and I’ll talk specifically about a couple examples of that.  And so what we 
did is we transitioned our call center into giving them some authority.  They did not have 
any authority prior to that and we gave them authority so we could take an existing 
resource and allow that to be used for thousands of policyholders needs.  One of the 
things that we noticed with regard to agents is that they were less positioned to work 
from home than say we were on average.  There were exceptions of course.  So we 
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needed to create a mechanism to help support them as they moved into their work from 
home process.  Each state had various requirements and they were all different.  So, we 
needed to set up a framework that was going to allow us to make sure that we were 
properly responding to those state requirements.  So we created a spreadsheet that 
would take the incoming requests and at first it was every couple hours we would send it 
out to the field so we can make sure that if a state such as Arizona or North Carolina 
was asking for something we could make sure that we were responding in fashion with 
what they were looking for.  And then lastly, this is all still in March, we created some 
stress models.  At Amtrust we insure 21% of all the restaurants in the State of New York.  
All of those restaurants were closed.   The National Restaurant Association was 
estimating that a third of those restaurants could close forever.  So, we had to create 
some stress models to help us determine what is that going to mean on our book of 
business as an insurer.  How are we going to be able to make sure that we can continue 
to meet their needs going forward?  
 
Into April it was starting to become a little bit more solid at this point.  I think we were 
starting to settle in a little bit.  This is now April of 2020.  At this point, we started to look 
at insurers that insured policyholders and they were making some changes.  I remember 
a dry cleaner contacting our firm saying that their payroll was down 97% because they 
did all the payroll and all the dry cleaning in Anaheim and Disneyland was closed so they 
needed some help.  But other insureds were looking at what are they doing and how are 
they going to be changing?  Hotels for example weren’t taking on customers so they 
took on COVID patients in many cases and so we as an insurer had to ask ourselves 
how comfortable are we with that change in exposure?  We also looked at the impact on 
the policyholder’s revenue and whether or not it was going to impact their view towards 
safety.  The dollars that they were spending say to put up plexiglass are now dollars that 
they might not be spending to make sure that their employees are working safely. 
And we had to find ways to encourage them to realize that they aren’t mutually 
exclusive.  There’s a lot of shift mix that was going on as employees were now working 
from home and in some cases they were being fully furloughed meaning that they were 
being paid to stay at home.  And so various states were coming up with different 
mechanisms to help us realize that payroll and in some cases that payroll could be just 
noted as zero and we had to set up the mechanics to be able to respond to that.  And 
additionally, we had to make sure that we had the tools and the analytics to help both 
our insureds and our agents, and frankly us thrive during this period.  
 
Now we move up to May, and I was recording notes as we were going through this 
historical period and I wrote down businesses are starting to look towards reopening.  
That feels a little optimistic now considering this was in May of 2020.  But even then I 
wrote as the businesses start to look towards reopening, will they be able to find 
employees?  I have a friend who’s a contractor and he had received a paycheck 
protection program (PPP) loan and he tried to get his employees to come back to work 
even on furloughed basis where they’d get paid to stay at home and they were rejecting 
him as they wanted to stay on unemployment because many of them had figured out the 
dislocation between the federal and state unemployment programs.  So, as they were 
struggling to find employees, I will tell you that’s a theme that’s continuing today and I’m 
sure it’s continuing in Ohio too for you.  The impact of PPP was absolutely a thing.  In 
May, the compensability presumption started to roll in.  We saw them in states such as 
California, Illinois, New Jersey, Kentucky and they varied and we had to make sure that 
we were looking at those individual state requirements and making sure that we were 
handling them in strict accordance with the intent of those state requests. 
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And we also then spent a lot of time as an industry asking ourselves what the heck does 
this even mean?  And we started to see industry estimates with numbers that had b’s in 
front of them in terms of the impact of COVID.  There was one estimate that had the 
spend as much as $80 billion.  The work comp industry as a whole is around $40 billion 
so to put some context on that they were estimating that the total spend of making 
COVID compensable could be twice as much as the annual premium collected.  There 
was also around this time period, this is still in May, where we had some employers 
starting to get really concerned about employer liability in part B.  I think most of you in 
this room would understand that work comp is an exclusive remedy where about 100 
years ago they gave up the right for tort action in exchange for a more estimable and 
reasonable pay structure.  So, some people had a sense as to whether or not exclusive 
remedy was going to be under attack and businesses were asking themselves, there’s 
all of these regulations and all these things I’m trying to understand, what is my standard 
of care?  How can I make sure my employees are safe?  And we as an insurance carrier 
and many others tried to put out a bunch of information to help sort of navigate all of this 
and make sure that as they opened safely they were not exposing themselves or their 
employees. 
 
Now, into June, we had some moratoriums that were being lifted in terms of whether or 
not we were now able to cancel a policy.  Up to this point we hadn’t canceled a single 
policy ourselves and in fact, in many instances had returned quite a bit of premium.  In 
California for example we returned $38 million in endorsement payroll back to our 
policyholders.  That’s just an Amtrust figure and I know many other carriers did the same 
thing.  So now, we were looking at a situation where they’ve received maybe some PPP 
loans, they’ve evaluated whether or not their business model is going to be able to 
change and they were asking themselves whether they want to continue to stay in 
business.  And so, we started closely tracking the ratio of cancellations and 
endorsements and making sure that those weren’t getting well out of bounds.  We also 
saw businesses that started to completely change their business model.  I have a couple 
examples here.  I had a lacrosse manufacturer that started making masks and they 
quadrupled their payroll because of a government contract.  That’s great for them, that’s 
a success story.  We had a whiskey manufacturer that changed into making sanitizer 
and that’s a great example of somebody pivoting quickly.  And my son was graduating 
college around this time and we wanted some barbeque food and I went to the barbeque 
place to pick it up and they had probably 100 orders of takeout listed there and I told my 
son that I don’t see them going back to an in person dining situation anytime soon. 
 
So, as they changed their model, we had to ask ourselves how comfortable are we with 
that?  Are we comfortable with a restaurant that’s doing mostly takeout?  Does that 
change the way that those employees are going to be impacted?  And from a behavioral 
perspective I can go on to this for a long time but I don’t have time, but basically the 
macroeconomic dollars were flowing differently than we would have expected.  There 
was a study that showed that 49% of the total reduction in spending came from 
households that were in the top income quartile, whereas only 7% came from the bottom 
quartile.  Put another way the top quartile reduced their spending by 13% and the bottom 
only reduced it by 4% and so what that meant is business in some of the more affluent 
areas were actually at a greater risk of closing than a business in a more lower 
economic area and we had to ask ourselves what does that mean for us in terms of how 
we’re feeling about those businesses and how we can support them. 
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In the third quarter we started to see some re-closings and the moratoriums came back 
and many states told us that we were now unable to cancel those policies or do anything 
with them.  And we understood our obligation with that.  We just had to make sure that 
we were keeping concert with what the requests were.  And again, that wasn’t always 
the easiest thing when you had, forty odd states sending in differing requirements.  So, 
we had to make sure that we kept our procedures in place to respond properly and 
frankly, around this time we started to see some policyholders who understood the 
economics of their own situation and were perhaps deprioritizing their insurance spend.  
And so, we had to ask ourselves, they knew that they were under a moratorium, so they 
knew they weren’t going to get canceled, so they weren’t going to pay us and we had to 
ask ourselves how do we balance our compassion for their plight versus perhaps in 
some cases, and I’m not suggesting that this was a great percentage, there were some 
insureds who were just being opportunistic about their current situation.  And so we had 
to make sure that we were evaluating that.  And the last bullet talks about drawing from 
the well, and we were trying to find ways to support our agents during this time because 
we found it was very difficult for them to find new opportunities.   So we looked to find 
ways that we can help support our agents through this and helping them to grow.  
 
The fourth quarter is clearly where we were seeing the spike in claims.  We did see 
many businesses close around this time.  Many of them said, “All right, I tried the first 
time around, I worked through the PPP, the second wave is too much.”  I heard from a 
restaurateur who said, “Look, my business model contemplates 100% capacity seven 
days a week.”  I first said that’s just not a successful business model and you should be 
able to be profitable at say 80% occupancy but he said even though it doesn’t make any 
sense, it’s just not something I’m going to continue going forward.  And then the other 
thing that we were looking at was we spent around this time energy into whether or not 
the stimulus was going to happen and whether that stimulus was going to move from the 
personal stimulus into small businesses.  So, the fourth quarter ends and we’re getting 
ourselves ready for 2021 and we’re like excited that the year is over and then 2021 said, 
“hold my beer I think I still got some stuff for you.” 
 
So, then we’re looking at what just happened here and premium movements were 
continuing.  First off, I think all of you know that work comp is payroll exposure based - 
it’s organized such that the payroll moves up and down, our premium does as well.  At 
this point we’re starting to get payroll audits coming in.  All policies are subject to an 
audit that just reconciles the estimated exposure to the actual exposure and at this point 
we are starting to see some of those flow through and get some sense as to the depth of 
how low it was during March, April, and May and we had to find a way to help support 
them.  At this point too, we saw COVID claims starting to come in but one of the things 
that we noticed was that as these claims were coming in we needed to standardize our 
approach.  So, we created a COVID Unit so these people were only responsible for 
handling COVID claims because again, each state had different approaches and we 
wanted to make sure that we were acting in accordance.  From a loss data standpoint, 
we started to see the claims trickle in and it may be a little hard for you in the back to see 
but just focus on the spikes.  The first one you see on the left is June and July, these are 
California numbers but nationally they track fairly similarly.  June and July you’ll see the 
first spike that was when the compensability presumption started.  That was when 
COVID was now a thing.   It could be a work comp claim.  And I think most of you may 
know this but for the 100 years of work comp airborne claims were not a thing.  And so 
this is why it was such an existential thing for the work comp industry to sort of wrap their 
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head around since we had never had airborne claims in the system.  That’s why some of 
these estimates were as large as they were. 
 
The second spike you see is the fourth quarter of 2020.  So, you’ll see that big spike in 
December where we had 44,000 claims alone just in December of 2020 and then it 
dropped in January.  But that’s where the real spike was and if you look at the infection 
rates, it follows a very similar pattern.  So, the number of claims that were coming in 
absolutely worked in correlation to the infection rates within the system overall.  And 
then you can see it’s been fairly low since then.  In total, about $260 million in claims 
came out in California alone but the average cost is about $6,000 a claim - the claims 
were either very large or very small on average.  So, now that we move into the second 
quarter of 2021, we get into some issues that persist to this day including where did all 
the employees go?  And the shortage really is affecting a number of industries and at 
this point we started to see wage growth that was clear.  Wage growth was up during 
this period.  But it was confusing, because if you looked at it, it really reflects shift mix – 
80% of the lost jobs were amongst the low wage earners.  And so, the people who had 
greater paying jobs were generally unaffected.  The people who had lower paying jobs 
were absolutely affected and that has an impact on our book of business as we look at 
shift mix and the likelihood of that factor’s actually generally positive in terms of the 
frequency metrics within the work comp space. 
 
I’m going to also talk here about how do we keep energy levels up and frankly at this 
point it was becoming a bit of a challenge.  In the third quarter of 2021 the picture’s 
starting to come a little bit more into focus.  Around this time the estimates started to 
come out in terms of 2020 and they had a combined ratio of 85% - the most commonly 
used metric to determine profitability.  So, on average that means for every $100 of 
premium collected we had about fifteen points of profit on that.  So, 2020 was clearly not 
the end of days as we had thought it to be at one point when we were first asking 
ourselves what this was all going to mean.  We saw the premiums declined, and that 
makes sense because of the shift mix and everything else I was talking about before and 
the number of people who just simply weren’t working.  But the strong combined ratio 
reserve meant that the industry actually increased their reserve redundancy to $14 
billion - that’s an industry number.  I have a typo on the last bullet point but that really 
was talking about inflation and what we were seeing happening with inflation and 
inflation absolutely affects the work comp industry and that is continuing to this day too. 
 
So, the last slide here is sort of looking into the future and you I ask myself at this point 
whether the finish line is in sight or are we still standing on the starting line.  And frankly, 
that was a very reasonable question for a lot of periods during COVID.  I think we’re 
feeling closer to the finish line now but we also talked about how we can facilitate ease 
through technology.  So, during this period for example, we weren’t able to have any 
contact with our policyholders.  We couldn’t meet with them, we couldn’t do a premium 
audit in person, we couldn’t do loss control in person, for obvious reasons.  But there 
were some lessons that we learned through this.  There were some things that we were 
able to do through technology that allowed us to actually have connections with our 
insureds and it worked out fairly well.  I talked about the claims being fairly minor and 
then lastly, science tells us this will not be an isolated event.  So, from our perspective, 
we now know that this door is open.  We now know that work comp does contemplate 
airborne diseases in this particular example.  So, the question that we have is, what’s 
our role going forward?  How’s that going to continue?  Does it become something that 
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is baked in as an accepted cost of the industry?  Or is it something that COVID gets 
treated as a true anomaly?  These are questions that are still definitely to be determined. 
 
Monica Verduzco-Gutierrez, M.D., Professor and Chair of the Department of 
Rehabilitation Medicine at the University of Texas Health Science Center at San Antonio 
thanked the Committee for the opportunity to speak and stated that I’m going to give you 
a different perspective of COVID mostly about what’s happening to patients and what we 
expect to happen long term especially long after COVID.  So, we’re very happy things 
are going down, numbers are going away, the disease is becoming less severe.  But 
there’s still millions of people who are living with the long-lasting effects of COVID which 
can affect insurers and work comp payers and babies, friends, and families.  So, I’ll go 
over the terminology.  “Long COVID” is what we talk about with the persistent symptoms 
and health effects after someone’s had the acute COVID-19.  Usually it is about 4 weeks 
or after that they consider it long COVID.  “Long haulers,” is the term that the survivors 
use, and usually put on themselves and then the National Institutes of Health (NIH) gave 
us the fancy “post-acute sequelae of SARS-CoV-2 infection” (PASC).  The Centers for 
Disease Control and Prevention (CDC) calls it “post COVID conditions” and again, 
defined by experiencing symptoms 4 or more weeks after.  And the World Health 
Organization (WHO) gave it a more case description that I think’s helpful – it’s persons 
that had a history of probable or confirmed SARS-CoV-2 because a lot of times at the 
beginning people were not having testing and didn’t have access to testing and then that 
within 2 months they developed symptoms so it may be that someone has COVID, gets 
better, and then some symptoms occur within the first couple of months and that’s still 
considered attributable to their COVID-19 infection. 
 
So, there are so many different reasons why people continue to have ongoing symptoms 
after COVID - even for people who are mild will have these ongoing symptoms long 
term.  It has to do with the inflammation and cytokines that change - sometimes 
cytokines that you see in other states of inflammation including people who have cancer 
or strokes.  Auto-antibodies are also important, so the body may be starting to turn on 
itself because of the spike protein and the parts of the virus that are in the body.  There 
is a persistent viral presence meaning did it not all die off and they found places, like in 
the gastrointestinal (GI) tract, where there’s still some COVID remnants left and this may 
be driving further disease.  Mass cell activation is also important - something related to 
the immune system and patients still having an immune system gone awry.  Dysbiosis 
means your GI tract goes off and that changes and then there are also micro clots. 
 
So, who gets long COVID?  There’s starting to be more and more symptoms.  It doesn’t 
just have to be people who are very severe.  It could have been people who were at 
home and had mild disease and I think they’re starting to learn more and more with 
people who had maybe a higher viral load initially.  Some people, if you’ve had a history 
of Epstein-Barr virus which is the virus that caused mononucleosis, they actually have a 
reactivation of their mono which may be driving the chronic fatigue symptoms.  For some 
patients, it doesn’t matter the age, but for some – having certain infections before, being 
overweight, having asthma and diabetes was also a risk factor for who gets long Covid 
as well.  And also, having more symptoms at the beginning. 
 
So, what does recovery look like for patients?  What can we expect?  And again, this is 
the worst picture, seeing someone that has very bad COVID lungs.  And not everyone 
has to have the worst type of COVID lungs but it can look different for every patient just 
depending on the course that they have.  And I think the outcomes are different.  It just 
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depends.  Some people may have had silent COVID and they’ve done really well.  Some 
may have silent COVID and still have long COVID symptoms.  Some may have had 
pneumonia where they weren’t hospitalized.  Severe are the people who end up being 
hospitalized.  And then there’s some percentage of patients who die - I think it depended 
on where you were.  
 
So, it’s something that has to be considered for people who get it on the job and then 
there are some patients that recover just wonderfully - some that have long COVID.  And 
I think if you look at the data it’s anywhere from 10-15%.  And then we don’t know what’s 
going to happen long term.  This is a new disease.  And just like they found out recently 
Epstein-Barr virus is the highest risk factor for someone to get multiple sclerosis.  Or 
people who’ve had Polio, their post-Polio syndrome didn’t occur until decades later.  So, 
we still are not a 100% sure what’s going to happen long term with COVID.  We do know 
that it’s definitely important to get patients rehabilitation.  I’m a specialist in physical 
medicine and rehabilitation.  I’ve been authored in different types of journals with 
colleagues from 11 other countries where we said, this is very important.  If someone’s 
going to be critically ill, that they be able to be hospitalized, taken care of as needed, and 
get the best rehabilitation possible both in the inpatient setting and the outpatient setting 
and sometimes in a post-acute brain injury facility because some of these patients also 
have something that looks very much like brain injury.  That was my specialty before 
COVID came along - taking care of patients with traumatic brain injuries, strokes, and 
other catastrophic events and some of their behaviors and their cognitive issues were 
very much like treating a patient with brain injury. 
 
We know that mobilization early on is important in the hospitals.  So, they can even do it 
when patients who are on the ventilators or on extracorporeal membrane oxygenation 
(ECMO) and it helps patients have better outcomes and get out of the hospital sooner.  
So, we try to do that as much as possible early on.  A study looked at patients through 
the University of Colorado systems who had COVID and the ones who were least likely 
to get rehabilitation consultants were ones who were Hispanic and who spoke Spanish.  
There is more data just showing these are the patients that need to be covered for 
rehabilitation and they need to be covered whether that be their insurance or their work 
comp, or even a lot of them lost some of their jobs also.  It’s been very difficult.  So, 
we’re trying to ensure even at a larger level that patients maybe get their disability 
sooner than they did before.  I fill out lots of disability forms for these patients who have 
lingering effects because it’s important for them to get more rehabilitation.  So, how 
frequent is this happening?  I think if you looked at the U.S. they’re saying something 
about 23% overall.  If someone had been hospitalized, 50% will have ongoing 
symptoms.  And different studies from different countries have probably similar numbers.  
 
In this paper they looked at big data - there were one million plus patients who had a 
positive COVID test, some were hospitalized some were not.  And they looked into the 
electronic medical record to see over the next 150 days how many of them were coming 
back into the system, what were the diagnoses that they had, and what were the 
complaints that they were had.  Patients who had tested positive definitely were coming 
back and using more resources in the system.  Mostly, if they were older than 20 years 
old, they were having shortness of breath, fatigue, and sleep issues.  If they were less 
than 20 years old, there was a change in bowel habits, fatigue, shortness of breath and 
then some anxiety and depression as well.  And in the end they said the percentage of 
this was only 11% but I think 11% is really high especially when you’ve considered that 
there’s been almost 80 million people who’ve had COVID in the U.S.  That could be 8 
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million people who are going to be impacted, who can’t go to work, who can’t get their 
life back on track. 
 
So, what are the symptoms that patients have?  A study did a systematic review and 
they took all the studies looking at what were the symptoms after long COVID and it 
there’s so many parts of the body that can be affected.  There were 50 or more 
symptoms in this study with fatigue being the most common and that’s always difficult to 
really put on paper to say how much that helps or hurts people because there’s not often 
a test that’s positive for someone who has debilitating fatigue.  
 
I had one patient tell me that it was a hundred times worse than when she had cancer 
and we can kind of understand how cancer impacts people because people either have 
had it or their family members had it.  This person said it was a hundred times worse 
than when she had cancer - the headaches, attention disorders as part of the brain fog, 
memory issues, hair loss, shortness of breath and everything else that you can imagine.  
So, what is happening in the brain?  They’ve done a little bit more studies and they 
started in mice and gave them mild COVID and then they looked at it in people who are 
having long COVID symptoms and looked at the similar cytokines in their cerebral spinal 
fluid.  They did spinal taps in these patients and found that they had abnormalities as 
well and including CCL11 that was elevated and that’s one that’s also elevated in chemo 
brains so it’s very to a patient that may have chemo brain.  A lot of patients can have 
cognitive sequelae as well.  That’s a big complication where patients say my brain is 
foggy and my memory’s not good - I can’t remember things, I don’t know what word I 
want to say next.  And we definitely knew that was a thing before with patients who had 
been hospitalized severely but then now we’re seeing that they did positron emission 
tomography (PET) scans and the PET scan shows that there’s less profusion to the 
brain and then also they found the type of signaling and what’s happening to some of the 
proteins is similar to what happens in Alzheimer’s.  So, this is what we have to deal with 
and we’ll see continuing studies long term to see what’s going to happen to people and 
how we treat them as they need certain evaluations.  They need to see 
neuropsychologists, they need to see brain injury specialists, they need to try 
medications, they need to get into brain injury programs because this very much affects 
the brain. 
 
It’s multiple systems of the body that are affected.  Patients are having issues with blood 
flow to the brain, patients are having pain, they’re having tinnitus which is weird buzzing 
in their ear that’s sometimes very, very debilitating to patients.   And there is more 
testing showing the blood is not pumping the way it should to your brain and your brain’s 
the most metabolic part of your body and so it’s really important that you get your blood 
to your brain.  In this study basically it showed the same as others - fatigue and cognitive 
impairment.  It was looking at 81studies – 32% of patients were still having fatigue at 
twelve weeks; 31% at six months.  And it didn’t matter if the patient was a mild case or a 
severe case.  They were still having these cognitive symptoms and fatigue at six months 
or later.  So, we can’t even judge on they were hospitalized so we understand it - there’s 
some people that were not hospitalized and they’re still having long COVID.  There are 
psychiatric problems, sleep problems, anxiety, depression, and some of that is driven by 
neuro inflammation as well.  Like I said, these inflammatory markers that are in our 
spinal fluid can also drive depression and anxiety which I’ve also seen in workers as well 
and that’s going to also impact their ability to return to work. 
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Health equity is a big issue.  I know that’s important to everyone that’s here and to 
ensure that everyone gets the care that they need is important.  There are many 
organizations who are working on this, including my national society, and the American 
Association of Physical Medicine and Rehabilitation.  I’m taking care of patients and I’ve 
started two clinics in San Antonio one of which is in south Texas.  We take care of some 
patients in our county safety net and some in our regular health practice.  So, I get to 
see the haves and the have nots and I’m able to get patients back to work and try to get 
them back to work as much as possible but they need to be listened to because like I 
said, a lot of the tests can come back negative.  A lot of the insurance doesn’t cover 
some of these tests.  If I want to give someone a PET scan that’s not covered.  That’s 
usually something they’ll only do sometimes for cancer to look for metastasis.  If I want 
to do an invasive cardiopulmonary test, that’s also not done all the time.  I opened up the 
clinic because I wanted to ensure equitable care for these long COVID patients and give 
them concierge type care and look at their physical, cognitive and functional difficulties.  
And we treat everything from as severe as someone who’s had a stroke and has had 
clots that have caused amputations in all their limbs, to patients who are fatigued, can’t 
walk well, have brain fog or are depressed.  
 
Our national society has also worked on consensus guidelines.  So, of course we’re 
working on trying to get these out so as many patients can be treated as possible for 
fatigue, for breathing difficulties, and for cognitive difficulties as well.  With vaccinations, 
there’s a new study that just came out and it’s asks if vaccinations help patients.  It 
definitely helps patients have less of a chance of getting long COVID but even if you’re 
vaccinated there’s still some risk of getting it but the chance is probably half.  And then 
for some patients, if they get vaccinated, they may actually improve with a vaccination 
because it might actually help their immune system.  So, it’s something where usually 
I’m still getting patients to try to get vaccinated because it may help them.  Probably the 
next most important thing I do is support patients for disability and work 
accommodations because I can really make patients be successful if they get back to 
work in a graduated return to work program.  They may go and try to get back to work 
and it will be too overwhelming to them physically and mentally, and they go two steps 
back and they’ll never get back to work.  But if I can get someone working from home 
first on a partial basis that is going to definitely make someone more successful in 
getting back to work.  And we have to have jobs that are going to be able to be flexible 
with this kind of work accommodation.  And then I’ll sometimes do things like help 
patients park closer and getting them some mobility equipment and just anything that will 
make it easier for them to get back.  We know long COVID is a disability under the 
Americans with Disabilities Act of 1990 (ADA) and it’s the number one thing right now 
that is getting to social security for disability - things related to long COVID. 
 
The other thing is we refer patients as much as possible to research.  Research is really 
important.  So, please support research.  I know that Senator Kaine recently introduced 
a bill related to long COVID.  He has some long COVID symptoms himself and he wants 
to put more money towards research and getting treatments for patients who have long 
COVID.  I work in a community based approach and take care of patients and want to 
get them seen, seen early and get them the type of appropriate rehab services that they 
need and with a goal of getting them back to work as much as possible. 
 
Rep. Dennis Paul (TX) asked if these are people that had COVID but have negative 
tests so they’re no longer showing that they have COVID.  Dr. Verduzco-Gutierrez 
replied yes.  Rep. Paul asked if anyone has looked at any of these symptoms described 
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and looked at whether they are results of medication that was given to them for COVID.  
Dr. Verduzco-Gutierrez stated that it depends.  For the ones in the hospital that were 
given medications, is it possible, maybe - but then the ones who weren’t hospitalized 
didn’t get any treatments.  Rep. Paul stated that so there is no correlation as far as what 
you’re seeing about treatment that they had and drugs they might have taken with long 
COVID.  Dr. Verduzco-Gutierrez replied correct. 
 
Rep. Kelly Breen (MI) stated that when we talk about the labor market, and in particular 
people like our first responders, police, fire, and emergency medical services (EMS), we 
do not have enough people entering these fields and most states have had COVID 
presumptions which expired and after that workers, and in particular first responders, 
they’ve been denied work comp benefits.  So, my question to the first responders is this, 
did the number of reported claims include denied claims?  And then my next question in 
general is as we try to encourage more people to enter the labor force, and especially 
these critical first responder roles, has consideration been given to creating a model 
policy with the presumption that contracting an airborne pathogen like COVID is work 
related?  Because I think we can all agree the we definitely need people like our first 
responders and people that are up close and personal working with other people and 
they should be given some due consideration.  It may mean that more claims will be paid 
out but it would also help with recruitment and retention as far as the labor market. 
 
Mr. Zender stated that I can speak to parts of that and parts of it are well outside of my 
scope.  In terms of the claims themselves, the strong majority of claims across all 
industry segments were accepted.  Most of the ones that were denied were actually 
denied because they did not have a positive test.  So, they submitted a claim and they 
went and they got their test and it was negative.  The second reason that claims were 
denied, and this again goes across industry segments, was because they simply weren’t 
able to document the exposure and that varies by state because some states as you 
know had a compensability presumption that made that be irrespective of that and some 
states it was such that you would actually have to prove where their exposure could 
have been.  So, again, most of them were accepted.  In terms of by industry segment, 
clearly the first responders were the ones that if you go back to the graph that I had 
those first ones were almost all in the first responder or the medical space.  Beyond that 
of how the industry’s going to respond to it, that kind of gets back to my point in terms of, 
what’s next and insurance companies are not stakeholders.  The injured workers are.  
And how this gets responded to we will just then work in accordance and act 
appropriately. 
 
Sen. Hackett stated that he has the same question.  We see so much on TV and 
everything but for the first responders especially the nurses in the hospital - how many 
are leaving the hospitals in droves?  Because they’re worked to such a level and the 
long term effects of that could be really disastrous.  Mr. Zender stated that’s a very real 
thing.  Labor shortages are hitting everybody and it absolutely hit some of those areas 
first and as we all know that’s where we can tolerate it the least. Dr. Verduzco-Gutierrez 
stated that she treats a lot of nurses, a lot of first responders, and a lot of physicians and 
some of them are not able to go back to work. 
 
CONSIDERATION OF RE-ADOPTION OF MODEL STATE STRUCTURED 
SETTLEMENT PROTECTION ACT 
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Sen. Hackett recognized Sen. Utke who stated that we in Minnesota are working on this 
and I had announced that back at our November meeting and the part we’re working on 
is we took the current NCOIL language and we’re patterning it off of what is already 
taken place in Georgia, Louisiana and Nevada and others that are currently working on 
it.  I would like to bring back the language and offer it up for consideration at the July 
meeting to put it before the members and see what they would like to adopt.  A couple of 
things that are in the new language affect the purchasers of these structured settlements 
and that includes a registration and the requirement for surety bonds.  The whole idea is 
trying to get away from the fly by night operations and protect all ends of this but 
particularly the person or persons, what we would refer to as the payee, that would be 
receiving the money in making this agreement.  So, that’s part of it and then we’ve got a 
prohibitive practices and private right of action section, too.  I would like to bring that 
back here in a few more months and present whether the group wants to adopt any or all 
of it. 
 
Hearing no questions or comments, upon a Motion made by Sen. Jerry Klein (ND) and 
seconded by Rep. Oliverson, the Committee voted without objection by way of a voice 
vote to re-adopt the Model until the Committee’s July meeting at which time 
amendments to the Model will be discussed. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Sen. Utke and seconded by Rep. 
Oliverson, the Committee adjourned at 12:30 p.m. 
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National Council of Insurance Legislators (NCOIL) 

 

Model State Structured Settlement Protection Act 

*Supported by the NCOIL Executive Committee on February 27, 2004, July 22, 2006, 

July 17, 2011, November 20, 2016, July 18, 2021, November 20, 2021, and March 6, 

2022. 

 

*Sponsored by Sen. Carroll Leavell (NM) 

 

*To be considered for re-adoption with proposed amendments during the NCOIL 

Workers’ Compensation Insurance Committee on July 15, 2022. 

 

*Proposed amendments sponsored by Sen. Paul Utke (MN) and co-sponsored by Rep. 

Bart Rowland (KY) 

 

 

SECTION 1. TITLE. 

 

This Act shall be known and referred to as the “Structured Settlement Protection Act.” 

 

SECTION 2. DEFINITIONS. 

 

For purposes of this Act-- 

 

(a) “annuity issuer” means an insurer that has issued a contract to fund periodic payments 

under a structured settlement; 

 

(b) “assignee” means a party acquiring or proposing to acquire structured settlement 

payment rights from a transferee of such rights. 

 

(c) “dependents” include a payee’s spouse and minor children and all other persons for 

whom the payee is legally obligated to provide support, including alimony; 

 

(d) “discounted present value” means the present value of future payments determined by 

discounting such payments to the present using the most recently published Applicable 

Federal Rate for determining the present value of an annuity, as issued by the United 

States Internal Revenue Service; 
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(e) “gross advance amount” means the sum payable to the payee or for the payee's 

account as consideration for a transfer of structured settlement payment rights before any 

reductions for transfer expenses or other deductions to be made from such consideration; 

 

(f) “independent professional advice” means advice of an attorney, certified public 

accountant, actuary or other licensed professional adviser; 

 

(g) “interested parties” means, with respect to any structured settlement, the payee, any 

beneficiary irrevocably designated under the annuity contract to receive payments 

following the payee’s death, the annuity issuer, the structured settlement obligor, and any 

other party to such structured settlement that has continuing rights or obligations to 

receive or make payments under such structured settlement; 

 

(h) “net advance amount” means the gross advance amount less the aggregate amount of 

the actual and estimated transfer expenses required to be disclosed under Section 3(e) of 

this Act;  

 

(i) “payee” means an individual who is receiving tax free payments under a structured 

settlement and proposes to make a transfer of payment rights thereunder; 

 

(j) “periodic payments” includes both recurring payments and scheduled future lump sum 

payments; 

 

(k) “qualified assignment agreement” means an agreement providing for a qualified 

assignment within the meaning of section 130 of the United States Internal Revenue 

Code, United States Code Title 26, as amended from time to time; 

 

(l) “renewal date” means the date on which a registered structured settlement purchase  

company is required to have renewed their registration pursuant to Section 3 of this Act,  

which date shall be one year after the initial registration or any subsequent renewal. 

 

[(ml) “responsible administrative authority” means, with respect to a structured 

settlement, any government authority vested by law with exclusive jurisdiction over the 

settled claim resolved by such structured settlement;] 

 

Drafting Note 1: this Model recognizes that in some states a structured settlement may 

have been approved by an administrative body, i.e., a “responsible administrative 

authority,” rather than a court. The definition of “responsible administrative authority” 

and subsequent references to that term are bracketed, because they can appropriately be 

omitted in a State whose laws do not provide for administrative approval of structured 

settlements (or in which the only settlements that receive administrative approval are 

workers’ compensation settlements and such settlements are excluded from the definition 

of “structured settlement” as discussed in note 2 below). 

 

(nm) “settled claim” means the original tort claim [or workers’ compensation claim] 

resolved by a structured settlement; 
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Drafting Note 2: References to workers’ compensation are bracketed, because in some 

States transfers of payment rights under workers’ compensation settlements are 

incompatible with workers’ compensation laws. 

 

(on) “structured settlement” means an arrangement for periodic payment of damages for 

personal injuries or sickness established by settlement or judgment in resolution of a tort 

claim [or for periodic payments in settlement of a workers’ compensation claim]; 

 

(po) “structured settlement agreement” means the agreement, judgment, stipulation, or 

release embodying the terms of a structured settlement; 

 

(qp) “structured settlement obligor” means, with respect to any structured settlement, the 

party that has the continuing obligation to make periodic payments to the payee under a 

structured settlement agreement or a qualified assignment agreement; 

 

(rq) “structured settlement payment rights” means rights to receive periodic payments 

under a structured settlement, whether from the structured settlement obligor or the 

annuity issuer, where – 

 

(i) the payee [resides] [is domiciled] in this State; or 

 

Drafting Note 3: This definition, which determines the applicability of a statute 

based on this Model, refers to the place where a structured settlement payee has 

his or her primary, continuing residence, e.g., where he or she pays State taxes, is 

registered to vote, is licensed to drive, etc. In some States that place may 

commonly be referred to as the payee’s “domicile,” in other States it may be 

referred to as the payee’s “residence.” 

 

(ii) the structured settlement agreement was approved by a court [or responsible 

administrative authority] in this State 

 

(s) “structured settlement purchase company” means a person that acts as a transferee in  

this state and who is registered with the [appropriate state agency] pursuant to Section 3 

of  this Act. 

 

(t) “structured settlement transfer proceeding” means a court proceeding filed by a  

structured settlement purchase company seeking court approval of a transfer filed in  

accordance with this Section 6 of this Act. 

 

(ur) “terms of the structured settlement” include, with respect to any structured 

settlement, the terms of the structured settlement agreement, the annuity contract, any 

qualified assignment agreement and any order or other approval of any court [or 

responsible administrative authority] or other government authority that authorized or 

approved such structured settlement; 

 



 

111 

 

(vs) “transfer” means any sale, assignment, pledge, hypothecation or other alienation or 

encumbrance of structured settlement payment rights made by a payee for consideration; 

provided that the term “transfer” does not include the creation or perfection of a security 

interest in structured settlement payment rights under a blanket security agreement 

entered into with an insured depository institution, in the absence of any action to redirect 

the structured settlement payments to such insured depository institution, or an agent or 

successor in interest thereof, or otherwise to enforce such blanket security interest against 

the structured settlement payment rights; 

 

(wt) “transfer agreement” means the agreement providing for a transfer of structured 

settlement payment rights. 

 

(xu) “transfer expenses” means all expenses of a transfer that are required under the 

transfer agreement to be paid by the payee or deducted from the gross advance amount, 

including, without limitation, court filing fees, attorneys fees, escrow fees, lien 

recordation fees, judgment and lien search fees, finders’ fees, commissions, and other 

payments to a broker or other intermediary; “transfer expenses” do not include 

preexisting obligations of the payee payable for the payee’s account from the proceeds of 

a transfer; 

 

(y) “transfer order” means an order approving a transfer in accordance with Section 6 of  

this Act; 

 

(zv) “transferee” means a party acquiring or proposing to acquire structured settlement 

payment rights through a transfer; 

 

SECTION 3.  REGISTRATION REQUIRED 

 

(a) A person or entity shall not act as a transferee, attempt to acquire structured settlement 

payment rights through a transfer from a payee who resides in this state, or file a 

structured settlement transfer proceeding in this state unless the person or entity has 

registered with the [appropriate state agency] to do business in this state as a structured 

settlement purchase company. 

 

(b) (1) An applicant's initial registration application shall be submitted on a form 

prescribed by the [appropriate state agency], and shall include a sworn 

certification by an owner, officer, director, or manager of the applicant, if the 

applicant is an [entity, not a natural person], or by the applicant if the applicant is 

[an individual, a natural person], certifying that the applicant has secured a surety 

bond, or has been issued a letter of credit, or has posted a cash bond in the amount 

of $50,000.00, relative to its business as a structured settlement purchase 

company in this state. The surety bond, letter of credit, or cash bond is intended to 

protect payees who do business with a structured settlement purchase company. 

 

(2) The bond shall be payable to the State of [name of state]. 
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(3) The bond, letter of credit, or cash bond shall be effective concurrently with the 

applicant's registration with the [appropriate state agency] and shall remain in 

effect for not less than three years after expiration or termination of that 

registration. The bond, letter of credit, or cash bond shall be renewed each year 

when the registration of the applicant is renewed. 

 

(4) The applicant shall submit to the [appropriate state agency] a copy of the 

bond, letter of credit, or cash bond with its registration or renewal application. 

 

(5) The bond, letter of credit, or cash bond is intended to ensure that the structured 

settlement purchase company will comply with the provisions of this article 

relative to the payee and perform its obligations to payee under this article, and to 

provide a source for recovery for the payee should a payee recover a judgment 

against a structured settlement purchase company for a violation of this Act. 

 

(6) The [appropriate state agency] shall be authorized to set and charge a fee to 

offset the costs of processing and maintaining the registration required by this 

section. 

 

(c) Within ten days after a judgment is secured against a structured settlement purchase 

company by a payee, the structured settlement purchase company shall file a notice with 

the [appropriate state agency] and the surety providing a copy of the judgment and the 

name and address of the judgment creditor, and include the status of the matter, including 

whether the judgment will be appealed, or has been paid or satisfied. 

 

(d) The liability of the surety under the bond shall not be affected by any breach of 

contract, breach of warranty, failure to pay a premium or other act or omission of the 

bonded structured settlement purchase company, or by any insolvency or bankruptcy of 

the structured settlement purchase company. 

 

(e) Neither the bonded structured settlement purchase company nor the surety shall 

cancel or modify the bond during the term for which it is issued, except with written 

notice to the [appropriate state agency] at least 20 days prior to the effective date of such 

cancellation or modification. 

 

(f) In the event of a cancellation of the bond, the registration of the structured settlement 

purchase company shall automatically expire unless a new surety bond, letter of credit, or 

cash bond, which complies with this Code section, is filed with the [appropriate state 

agency]. The cancellation or modification of a bond shall not affect any liability of the 

bonded surety company incurred before the cancellation or modification of the bond. 

 

(g) An assignee shall not be required to register as a structured settlement purchase 

company in order to acquire structured settlement payment rights or to take a security 

interest in structured settlement payment rights that were transferred by the payee to a 

structured settlement purchase company. 
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(h) An employee of a structured settlement purchase company, if acting on behalf of the 

employer structured settlement purchase company in connection with a transfer, is not 

required to be registered. 

 

(i) A registered structured settlement purchase company shall renew its registration 

annually, on or before the renewal date, and provide the certifications set forth in this 

section. 

 

(j) Except as otherwise provided in Section 4, a transfer order signed by a court of 

competent jurisdiction pursuant to this Act constitutes a qualified order under 26 U.S.C. § 

5891. If a transferee to which the transfer order applies is not registered as a structured 

settlement purchase company pursuant to this Act at the time the transfer order is signed, 

the transfer order does not constitute a qualified order under 26 U.S.C. § 5891. 

 

SECTION 4. PROHIBITED PRACTICES; PRIVATE RIGHT OF ACTION; 

PENALTIES 

 

(a) A transferee, a structured settlement purchase company and an employee or other 

representative of a transferee or structured settlement purchase company shall not engage 

in any of the following actions: 

 

(i) Pursue or complete a transfer with a payee without complying with all 

applicable provisions of this Act. 

 

(ii) Refuse or fail to fund a transfer after court approval of the transfer. 

 

(iii) Acquire structured settlement payment rights from a payee without 

complying with all applicable provisions of this Act, including, without 

limitation, obtaining court approval of the transfer in accordance with this Act. 

 

(iv) Intentionally file a structured settlement transfer proceeding in any court 

other than the court specified in Section 8 of this Act, unless the transferee is 

required to file in a different court by applicable law. 

 

(v) Except as otherwise provided in this paragraph, pay a commission or finder’s 

fee to any person for facilitating or arranging a structured settlement transfer with 

a payee. The provisions of this paragraph do not prevent a structured settlement 

purchase company from paying: 

 

(A) A commission or finder’s fee to a person who is a structured 

settlement purchase company or is an employee of a structured settlement 

purchase company; 

 

(B) To third parties any routine transfer expenses, including, without 

limitation, court filing fees, escrow fees, lien recordation fees, judgment 
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and lien search fees, attorney’s fees and other similar types of fees relating 

to a transfer; and 

 

(C) A reasonable referral fee to an attorney, certified public accountant, 

actuary, licensed insurance agent or other licensed professional adviser in 

connection with a transfer. 

 

(vi) Intentionally advertise materially false or misleading information regarding 

its products or services. 

 

(vii) Attempt to coerce, bribe or intimidate a payee seeking to transfer structured 

settlement payment rights 

 

(viii) Attempt to defraud a payee or any party to a structured settlement transfer or 

any interested party in a structured settlement transfer proceeding by means of 

forgery or false identification. 

 

(ix) Except as otherwise provided in this paragraph, intervene in a pending 

structured settlement transfer proceeding if the transferee or structured settlement 

purchase company is not a party to the proceeding or an interested party relative 

to the proposed transfer which is the subject of the pending structured settlement 

transfer proceeding. The provisions of this paragraph do not prevent a structured 

settlement purchase company from intervening in a pending structured settlement 

transfer proceeding if the payee has signed a transfer agreement with the 

structured settlement purchase company within 60 days before the filing of the 

pending structured settlement transfer proceeding and the structured settlement 

purchase company which filed the pending structured settlement transfer 

proceeding violated any provision of this Act in connection with the proposed 

transfer that is the subject of the pending structured settlement transfer 

proceeding. 

 

(x) Except as otherwise provided in this paragraph, knowingly contact a payee 

who has signed a transfer agreement and is pursuing a proposed transfer with 

another structured settlement purchase company for the purpose of inducing the 

payee into cancelling the proposed transfer or transfer agreement with the other 

structured settlement purchase company if a structured settlement transfer 

proceeding has been filed by the other structured settlement purchase company 

and is pending. The provisions of this paragraph do not apply if no hearing has 

been held in the pending structured settlement transfer proceeding within 90 days 

after the filing of the pending structured settlement transfer proceeding. 

 

(xi) Fail to dismiss a pending structured settlement transfer proceeding at the 

request of the payee. A dismissal of a structured settlement proceeding after a 

structured settlement purchase company has violated the provisions of this 

paragraph does not exempt the structured settlement purchase company from any 

liability under this Act. 
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(b) A payee may pursue a private action as a result of a violation of subsection (a) and 

may recover all damages and pursue all rights and remedies to which the payee may be 

entitled pursuant to this Act or any other applicable law. 

 

(c) A structured settlement purchase company may pursue a private action to enforce 

paragraphs (iv), (vii), (ix), (x) and (xi) of subsection (a) and may recover all damages and 

pursue all remedies to which the structured settlement purchase company may be entitled 

pursuant to this Act or any other applicable law. 

 

(d) If a court determines that a structured settlement purchase company or transferee is in 

violation of subsection (a), the court may: 

 

(i) Revoke the registration of the structured settlement purchase company; 

 

(ii) Suspend the registration of the structured settlement purchase company for a 

period to be determined at the discretion of the court; and 

 

(iii) Enjoin the structured settlement purchase company or transferee from filing 

new structured settlement transfer proceedings in this State or otherwise pursuing 

transfers in this State. 

 

SECTION 53. REQUIRED DISCLOSURES TO PAYEE. 

 

Not less than three (3) days prior to the date on which a payee signs a transfer agreement, 

the transferee shall provide to the payee a separate disclosure statement, in bold type no 

smaller than 14 points, setting forth — 

 

(a) the amounts and due dates of the structured settlement payments to be 

transferred; 

 

(b) the aggregate amount of such payments; 

 

(c) the discounted present value of the payments to be transferred, which shall be 

identified as the "calculation of current value of the transferred structured 

settlement payments under federal standards for valuing annuities", and the 

amount of the Applicable Federal Rate used in calculating such discounted 

present value; 

 

(d) the gross advance amount; 

 

(e) an itemized listing of all applicable transfer expenses, other than attorneys’ 

fees and related disbursements payable in connection with the transferee’s 

application for approval of the transfer, and the transferee’s best estimate of the 

amount of any such fees and disbursements; 
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(f) the effective annual interest rate, which must be disclosed in a statement in the 

following form: “On the basis of the net amount that you will receive from us and 

the amounts and timing of the structured settlement payments that you are 

transferring to us, you will, in effect be paying interest to us at a rate of ______ 

percent per year”; 

 

(g) the net advance amount; 

 

(h) the amount of any penalties or liquidated damages payable by the payee in the 

event of any breach of the transfer agreement by the payee; 

 

(i) that the payee has the right to cancel the transfer agreement, without penalty or 

further obligation, not later than the third business day after the date the 

agreement is signed by the payee; and 

 

(j) that the payee has the right to seek and receive independent professional advice 

regarding the proposed transfer and should consider doing so before agreeing to 

transfer any structured settlement payment rights. 

 

(k) That the payee has the right to seek out and consider additional offers for 

transferring structured settlement payments and should do so. 

 

SECTION 64. APPROVAL OF TRANSFERS OF STRUCTURED SETTLEMENT 

PAYMENT RIGHTS. 

 

(a) No direct or indirect transfer of structured settlement payment rights shall be effective 

and no structured settlement obligor or annuity issuer shall be required to make any 

payment directly or indirectly to any transferee or assignee of structured settlement 

payment rights unless the transfer has been approved in advance in a final court order [or 

order of a responsible administrative authority] based on express findings by such court 

[or responsible administrative authority] that — 

 

(i) the transfer is in the best interest of the payee, taking into account the welfare 

and support of the payee's dependents; 

 

(ii) the payee has been advised in writing by the transferee to seek independent 

professional advice regarding the transfer and has either received such advice or 

knowingly waived in writing the opportunity to seek and receive such advice; and 

 

(iii) the transfer does not contravene any applicable statute or the order of any 

court or other government authority; 

 

(b) No direct or indirect transfer of a minor's structured settlement payment rights by a 

parent, conservator, or guardian shall be effective and no structured settlement obligor or 

annuity issuer shall be required to make a payment directly or indirectly to a transferee or 
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assignee of structured settlement payment rights unless, in addition to the findings 

required under subdivision (a), the court also finds that: 

 

(i) the proceeds of the proposed transfer would be applied solely for support, care, 

education, health, and welfare of the minor payee; and 

 

(ii) any excess proceeds would be preserved for the future support, care, 

education, health, and welfare of the minor payee and transferred to the minor 

payee upon emancipation. 

 

SECTION 75. EFFECTS OF TRANSFER OF STRUCTURED SETTLEMENT 

PAYMENT RIGHTS. 

 

Following a transfer of structured settlement payment rights under this Act: 

 

(a) The structured settlement obligor and the annuity issuer may rely on the court 

[or responsible administrative authority] order approving the transfer in 

redirecting periodic payments to an assignee or transferee in accordance with the 

order approving the transfer and shall, as to all parties except the transferee or an 

assignee designated by the transferee, be discharged and released from any and all 

liability for the redirected payments; and such discharge and release shall not be 

affected by the failure of any party to the transfer to comply with this chapter or 

with the court [or responsible administrative authority] order approving the 

transfer. 

 

(b) The transferee shall be liable to the structured settlement obligor and the 

annuity issuer: 

 

(i) if the transfer contravenes the terms of the structured settlement, for 

any taxes incurred by the structured settlement obligor or annuity issuer as 

a consequence of the transfer; and 

 

(ii) for any other liabilities or costs, including reasonable costs and 

attorneys’ fees, arising from compliance by the structured settlement 

obligor or annuity issuer with the court [or responsible administrative 

authority] order approving the transfer or from the failure of any party to 

the transfer to comply with this Act; 

 

(c) Neither the annuity issuer nor the structured settlement obligor may be 

required to divide any periodic payment between the payee and any transferee or 

assignee or between two (or more) transferees or assignees; and 

 

(d) Any further transfer of structured settlement payment rights by the payee may 

be made only after compliance with all of the requirements of this Act.  
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SECTION 86. PROCEDURE FOR APPROVAL OF TRANSFERS. 

 

(a) An application under this Act for approval of a transfer of structured settlement 

payment rights shall be made by the transferee and shall be brought in the [court of 

general jurisdiction or other designated court] in the [county][other political subdivision] 

in which the payee [resides][is domiciled], except that if the payee [does not reside][or is 

not domiciled] in this state, or if the structured settlement agreement requires it, the 

application may be brought in the court [or before the responsible administrative 

authority] in this state that approved the structured settlement 

agreement. 

 

(b) At the time an application is made under this Act for the approval of a transfer of 

structured settlement payment rights, the application of the transferee must include 

evidence that the transferee is registered to do business in this State as a structured 

settlement purchase company 

 

(cb) A timely hearing shall be held on an application for approval of a transfer of 

structured settlement payment rights. The payee shall appear in person at the hearing 

unless the court [or responsible administrative authority] determines that good cause 

exists to excuse the payee from appearing in person. 

 

(dc) Not less than twenty (20) days prior to the scheduled hearing on any application for 

approval of a transfer of structured settlement payment rights under Section 64 of this 

Act, the transferee shall file with the court [or responsible administrative authority] and 

serve on all interested parties (including a parent or other guardian or authorized legal 

representative of any interested party who is not legally competent) a notice of the 

proposed transfer and the application for its authorization, including with such notice: 

 

(i) a copy of the transferee’s application; 

 

(ii) a copy of the transfer agreement; 

 

(iii) a copy of the disclosure statement required under Section 53 of this Act; 

 

(iv) the payee’s name, age, and county of [residence][domicile] and the number 

and ages of each of the payee’s dependents; 

 

(v) A summary of: 

 

(A) any prior transfers by the payee to the transferee or an affiliate, or 

through the transferee or an affiliate to an assignee, within the four years 

preceding the date of the transfer agreement and any proposed transfers by 

the payee to the transferee or an affiliate, or through the transferee or an 

affiliate, applications for approval of which were denied within the two 

years preceding the date of the transfer agreement; and 
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(B) any prior transfers by the payee to any person or entity other than the 

transferee or an affiliate or an assignee of the transferee or an affiliate 

within the three years preceding the date of the transfer agreement and any 

prior proposed transfers by the payee to any person or entity other than the 

transferee or an affiliate or an assignee of a transferee or affiliate, 

applications for approval of which were denied within the one year  

preceding the date of the current transfer agreement, to the extent that the 

transfers or proposed transfers have been disclosed to the transferee by the 

payee in writing or otherwise are actually known to the transferee. 

 

(vi) notification that any interested party is entitled to support, oppose or 

otherwise respond to the transferee’s application, either in person or by counsel, 

by submitting written comments to the court [or responsible administrative 

authority] or by participating in the hearing; and 

 

(vii) notification of the time and place of the hearing and notification of the 

manner in which and the date by which written responses to the application must 

be filed, which date shall be not less than five (5) days prior to the hearing, in 

order to be considered by the court [or responsible administrative authority]. 

 

SECTION 97. GENERAL PROVISIONS; CONSTRUCTION. 

 

(a) The provisions of this Act may not be waived by any payee. 

 

(b) Any transfer agreement entered into on or after the effective date of this Act by a 

payee who resides in this state shall provide that disputes under such transfer agreement, 

including any claim that the payee has breached the agreement, shall be determined in 

and under the laws of this State. No such transfer agreement shall authorize the 

transferee or any other party to confess judgment or consent to entry of judgment against 

the payee. 

 

(c) No transfer of structured settlement payment rights shall extend to any payments that 

are life-contingent unless, prior to the date on which the payee signs the transfer 

agreement, the transferee has established and has agreed to maintain procedures 

reasonably satisfactory to the annuity issuer and the structured settlement obligor for (i) 

periodically confirming the payee’s survival, and (ii) giving the annuity issuer and the 

structured settlement obligor prompt written notice in the event of the payee’s death. 

 

(d) If the payee cancels a transfer agreement, or if the transfer agreement otherwise 

terminates, after an application for approval of a transfer of structured settlement 

payment rights has been filed and before it has been granted or denied, the transferee 

shall promptly request dismissal of the application. 

 

(e) No payee who proposes to make a transfer of structured settlement payment rights 

shall incur any penalty, forfeit any application fee or other payment, or otherwise incur 
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any liability to the proposed transferee or any assignee based on any failure of such 

transfer to satisfy the conditions of this Act. 

 

(f) Nothing contained in this Act shall affect the validity of any transfer of structured 

settlement payment rights, whether under a transfer agreement entered into before or after 

effective date of this Act, in which the structured settlement obligor and annuity issuer 

waived, or have not asserted their rights under, terms of the structured settlement 

prohibiting or restricting the sale, assignment or encumbrance of the structured settlement 

payment rights. 

 

(gf) Nothing contained in this Act shall be construed to authorize any transfer of 

structured settlement payment rights in contravention of any applicable law or to imply 

that any transfer under a transfer agreement entered into prior to the effective date of this 

Act is valid or invalid.  

 

(hg) Compliance with the requirements set forth in Section 3 of this Act and fulfillment 

of the conditions set forth in Section 4 of this Act shall be solely the responsibility of the 

transferee in any transfer of structured settlement payment rights, and neither the 

structured settlement obligor nor the annuity issuer shall bear any responsibility for, or 

any liability arising from, non-compliance with such requirements or failure to fulfill 

such conditions. 

 

EFFECTIVE DATE. This Act shall apply to any transfer of structured settlement 

payment rights under a transfer agreement entered into on or after the [thirtieth (30th)] 

day after the date of enactment of this Act. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
NCOIL – NAIC DIALOGUE COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 4, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) NCOIL – NAIC Dialogue 
Committee met at Harrah’s Las Vegas in Las Vegas, Nevada on Friday, March 4, 2022 
at 1:30 p.m. 
 
New York Assemblyman Kevin Cahill, NCOIL Vice President, Chair of the Committee, 
presided. 
 
Other members of the Committee present were: 
 
Sen. Keith Ingram (AR)   Sen. Jerry Klein (ND) 
Asm. Ken Cooley (CA)   Sen. Shawn Vedaa (ND) 
Rep. Martin Carbaugh (IN)   Sen. Bob Hackett (OH) 
Rep. Matt Lehman (IN)   Rep. Tom Oliverson, M.D. (TX) 
Sen. Paul Utke (MN) 
 
Other legislators present were: 
 
Rep. Deborah Ferguson, DDS (AR)  Asw. Maggie Carlton (NV) 
Asm. Tim Grayson (CA)   Asw. Michelle Gorelow (NV) 
Rep. Kerry Wood (CT)   Rep. Wendi Thomas (PA) 
Rep. Roy Takumi (HI)    Rep. Lacy Hull (TX) 
Sen. Robert Mills (LA)    Rep. Dennis Paul (TX) 
Rep. Jim Murphy (MO)   Sen. Janis Ringhand (WI) 
Rep. Richard West (MO) 
Sen. Randy Burckhard (ND) 
Rep. Emily O’Brien (ND) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Rep. Matt Lehman (IN), NCOIL Immediate Past President, and 
seconded by Sen. Jerry Klein (ND), the Committee voted without objection by way of a 
voice vote to waive the quorum requirement. 
 
MINUTES 
 
Upon a Motion made by Rep. Lehman and seconded by Sen. Klein, the Committee 
voted without objection by way of a voice vote to adopt the minutes of the Committee’s 
November 19, 2021 meeting in Scottsdale, AZ. 
 
INTRODUCTORY REMARKS 
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The Hon. Dean Cameron, Director of the Idaho Department of Insurance and President 
of the National Association of Insurance Commissioners (NAIC) thanked Asm. Cahill and 
stated that we appreciate the opportunity we have to be in front of you and appreciate 
the dialogue.  We thank you for the dialogue that we’ve been able to have and look 
forward to today’s dialogue and we thank NCOIL for the collaboration and 
congratulations to you on a successful meeting and thank you for your leadership.  The 
NAIC exists to support state based regulation and exists to support each other.  We exist 
as regulators to protect consumers, first and foremost by guarding and ensuring 
company solvency.  We look at everything that we do through that lens and wanted you 
to know that we take our responsibilities seriously.  We enjoy and appreciate working 
with our state legislators and particularly with NCOIL.  You are the experts in the 
legislative field. You are the body that gets to set that public policy and we certainly 
understand that and we pledge and want to be a support to you and to be helpful to you 
as you deliberate on public policy that’s important to consumers in your state. 
 
We are ready to answer questions that you have for us and we thank you for the 
opportunity to be here with you and I probably should mention, and I think most here 
know that The Hon. Glen Mulready, Oklahoma Insurance Commissioner, has been 
around here for a long time as he served as legislator, an agent, and now serves as 
Commissioner.  I also had that privilege of serving as an agent and had the privilege of 
serving in my state senate for 25 years and I used to come and attend NCOIL meetings 
as often as I could.  So, it’s been fun to be able to come back in this role. 
 
Asm. Cahill stated that for the purposes of being completely candid with the audience, 
Dir. Cameron and I met last week on a Zoom call and we went over the agenda topics 
for today generally to make sure we were on the same page and we hope to do more of 
those in between meetings.  We think that kind of collaboration can really be helpful and 
give us an opportunity to put a finer point on things when we get here. 
 
Cmsr. Mulready stated that on the collaborative relationship with NAIC and NCOIL, I 
think we’ve seen a great improvement in that relationship and as I just looked down 
here, I realized not only do we have a good representation of NAIC but as you look down 
we don’t just have six Commissioners here, we’ve got the President of the NAIC, we 
have the Vice President of the NAIC, we have the Health Insurance Committee Chair, 
the Vice Chair of the Health Insurance Committee, the C Committee Vice Chair, and 
Utah Commissioner Jon Pike as the D Committee Chair.  So, we’ve got leadership with 
NAIC here and actually if Alaska Director Lori Wing-Heier’s flight hadn’t been canceled, 
she is also an NAIC Committee.  So, I just thought it was significant as I looked down 
actually who was here working collaboratively with you so I thought I’d just acknowledge 
that. 
 
Asm. Cahill stated that I’ve spoken to the Superintendent of the New York Department of 
Financial Services in New York and if she did not have a scheduling conflict, it was her 
hope to be here today too.  So, she’s very much interested in getting very involved with 
NAIC. 
 
UPDATE ON STATE ADOPTION OF CREDIT FOR REINSURANCE MODELS 
 
The Hon. Alan McClain, Arkansas Insurance Commissioner, stated that it’s a pleasure to 
visit with you and I’m going to give you a little bit of the update on the adoption of the 
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NAIC Credit for Reinsurance Models.  My background is workers’ comp and as I’ve been 
Commissioner for two years now, I’ve had fun learning some of the other lines of 
insurance and I appreciate your attention to workers’ comp.  I chair the workers’ comp 
task force for the NAIC and I’m looking forward to some dialogue this year.  Regarding 
the credit for reinsurance modes, a number of you may have seen this come through 
your legislature whether it’s the model law or the model regulation and it’s steadily 
making some progress and we appreciate your help in your states in getting those 
passed.  To date, the 2019 revisions to the NAIC credit for reinsurance model law have 
been adopted in 48 states - it’s pending is in Hawaii, Wisconsin, District of Columbia, 
Puerto Rico and the U.S. Virgin Islands.  We have good reason to expect adoption in 
these jurisdictions during this legislative year. 
 
In most jurisdictions the passage of a law requires passage of a regulation or a rule and 
they’re working on that and getting past that as well.  We got ours passed in the last few 
months in Arkansas.  The 2019 revisions of the credit for reinsurance model implement 
the reinsurance collateral provisions of the EU-US and UK-US covered agreement which 
requires states to eliminate collateral requirements entirely within five years, September 
1, 2022, or be subject to federal preemption.  So, that’s why it was important to get these 
things passed and moved along, as you can appreciate and as we all appreciate the 
state based system of insurance regulation.  We don’t need federal preemption.  So 
that’s why the deadline’s there and why we’ve been pushing the states and you should 
have a map in your material that shows the adopting states.  We think that the continued 
state action on the NAIC models is our best defense against federal action and we do 
appreciate NCOIL’s support of the models. 
 
Asm. Cahill stated that the federal government has a process to deal with non-compliant 
states - when does that kick in and what exactly is the assessment function?  Dir. 
Cameron stated that effective September 1 of 2022 they can begin assessment 
implementation.  We are hopeful that they will see the efforts that the NAIC has made 
and the states have made and are willing to let us continue to move forward and 
continue to work with those states that are outstanding.  However, there are two 
thresholds - we also have this as an accreditation standard, and so for those other 
states, that will be an issue for them.  The accreditation standard begins January 1 of 
2023. 
 
UPDATE ON RACE AND INSURANCE ISSUES 
 
Asm. Cahill stated that NCOIL had a Special Committee on Race in Insurance 
Underwriting which met several times and arrived at certain determinations that resulted 
in some of the responsibility being sent over to NCOIL standing committees and they’re 
now taking them up.  But we know that NAIC is also been heavily involved in this issue – 
can someone provide an update on that? 
 
Dir. Cameron stated that in 2020 in the wake of the national events on race and inequity 
the NAIC took the unprecedented move of creating a Special Committee on Race and 
Insurance - the first of its kind in our history.  After the officers decided to make this 
effort, of which The Hon. Andrew Mais, Connecticut Insurance Commissioner and NAIC 
Vice President, were a part of, the first call that I made was to Rep. Lehman because we 
felt like we needed to have collaboration and at least an understanding of the direction 
that we’re headed when it comes to this issue. 
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The Special Committee now is chaired by myself as NAIC President, The Hon. Chlora 
Lindley-Myers, Director of Missouri Department of Insurance and NAIC President Elect, 
Cmsr. Mais, and The Hon. Jon Godfread, North Dakota Insurance Commissioner and 
NAIC Secretary-Treasurer.  We have five critical work streams and I’m going to let Cmsr. 
Mais go into the efforts of those work streams. 
 
Cmsr. Mais thanked the Committee for the opportunity to be here and stated that I can 
tell you back in my days at Deloitte I used to be a regular visitor to NCOIL and it really is 
good to be here and to see everyone here again and I know others have mentioned the 
spirit of openness and cooperation.  I think we all know that has not always been there 
and we do appreciate all the efforts you’ve made and I hope that you found that similar 
sense because we want to work together with you as much as we can and we really do 
appreciate the opportunity to come here to talk to you as well as to have the informal 
discussions we’ve had.  As Dir. Cameron mentioned we have five work streams - the 
first two work streams focus more on the regulator side.  We’re looking at what’s going 
on with the NAIC.  We’re looking at what’s going on with a state and with regulators 
because we do not feel that the focus is entirely on industry.  We are a part of this larger 
industry and we think it’s only fair that we look at ourselves as well. 
 
The third, fourth, and fifth work streams are what I call the functional work streams and 
they look at the barriers that exist whether it is to inclusion, to employment, or to 
participation in any way to products in the various functional areas of the industry.  
That’s the property-casualty work stream, work stream three; life insurance and 
annuities, work stream four; and health insurance, work stream five.  And we’re looking 
at any barriers that exist that would prevent disadvantaged people, people of color, and 
other under-represented minorities from being a part of this industry.  Last year in July 
we adopted the charges which reflect the work streams initial recommendations.  And 
we last met during the Fall National Meeting of the NAIC to hear what we’ve done so far 
and the way we’re moving forward.  And I will tell you, this is not going to be a quick 
process.  This didn’t happen overnight and we want to make sure that we get things 
right, that we make decisions based on data.   
 
Those are the efforts that we’re making and we continue to move forward.  And as Dir. 
Cameron will tell you, one of his emphases is that we have to have deliverables, 
concrete deliverables this year.  So, there is a consensus among us that we need to 
focus on equal access to insurance markets and products to education and to make sure 
that insurance companies are not unfairly discriminating.  And as I mentioned we plan to 
focus on financial literacy and on identifying and removing the barriers that we’re aware 
now exist.  We also want to continue to encourage industry practices around diversifying 
and I will tell you based on my previous occupation in the industry, one of the things that 
we used to do was every year we’d do a survey, and it was amazing how important 
diversity was to the people in this industry and we hope to continue to work on that. 
 
We have to evaluate how the work of this work stream is related to our core insurance 
regulatory functions.  We’re also going to consider the principles for data collection that 
were developed last year by the health work stream.  And as I’ve mentioned, we’re 
looking at data.  We’re going to look at what data we need, and how to get that data.  I 
will tell you we are committed to a thoughtful deliberative process.  Issues like unfair 
discrimination, unfair bias, proxy discrimination, they’re complex issues and easy 
answers are not going to solve this.  We’re not looking for the easy answers.  We have 
had discussions that I would consider unprecedented both among us as regulators and 
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with industry and we will continue those discussions.   I think the efforts, speaking 
personally, they’re clearly overdue but I’m proud to be a part of this, proud to work with 
Dir. Cameron, and proud to work with NCOIL on this. 
 
Asm. Cahill stated it sounds like based upon the various specific issues that you’re 
talking about that there is a sense that there’s a finiteness to the process.  Is there a 
sense of when you think you’re going to have your deliverables?  Cmsr. Mais stated that 
there’s clearly an intention to move along step by step.  We’re not going to solve the 
problem completely but there are things that we hope to be able to do as soon as 
possible.  Dir. Cameron stated that we recognize we didn’t get here overnight and we’re 
not going to fix it overnight and so our first effort was for this year was we’ve spent a lot 
of time discussing, looking at, arguing about how to collect data and all of the issues 
surrounding that arena.  And I think there is consensus on the importance of data but 
there is not consensus on how to do it, who collects it, how is it stored, etc.  Those things 
are still being discussed. 
 
Work stream five did a tremendous effort in trying to put forth sort of a principles of what 
data collection would look like.  We decided this year that we really wanted to focus on 
things that we thought we could deliver this year which was identifying barriers where 
individuals of different races, ethnicities, genders were not having access to: the 
products that are offered, the industry, and the regulatory community.  And we wanted to 
focus on identifying those barriers and try and figure out how to mitigate those barriers 
so that we can allow others of different races and ethnicities to have access and so 
that’s our focus for this year.  We hope we can deliver some progress on that at the end 
of this year.  I’m happy to come back and report the progress we made at your final 
meeting of the year or early next year, whatever suits you.  And then it will be Dir. 
Lindley-Myers who will be NAIC President and in my mind she will have the opportunity 
to steer it to what deliverables she thinks she can obtain in that year. 
 
Asm. Cahill then invited Rep. Lehman to discuss the issue of artificial intelligence (AI) 
and insurance score transparency.  Rep. Lehman stated that this is an issue that came 
out of our committee and I want to focus on the data portion.  I know you have multiple 
lanes that you’re going down such as employment and others and we’re in the insurance 
world, so we’re going to stay in the insurance world.  And so, I think it comes down to 
data collection and my concern is finding the balance between regulation and prohibition 
because, and you’re going to hear this tomorrow when we talk about the model law that 
we’re going to start working on, I think there’s a path we’re going down where we’re in a 
world of technology that we knew it’d come some day and I think it’s upon us.  But, I 
want to make sure that we’re working together in finding that place of regulation because 
I do have a concern on prohibitions.  I think sometimes we prohibit if we can’t get our 
hands around it.  I think we just have to make sure we get our hands around it.  I know 
it’s a challenge, but I look forward to working with you and the industry and all the 
interested parties in trying to find a way to make sure we’re protecting consumers.  We 
both have the same goals.  You as regulators and us as legislators – we must protect 
the consumer, have competitive marketplaces, etc.  I look forward to at least that piece 
being something that we can collaboratively work on together.  Dir. Cameron stated that 
we look forward to working with you on it. 
 
Asm. Cahill stated that I think one of the things that Rep. Lehman’s point brings out is 
that when we start to really delve into this issue we find that it has a lot more 
ramifications and a lot more avenues than maybe our instincts told us that it did.  And 
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now it’s time to really review it with the concept of getting any vestiges of racism or racial 
bias out of our insurance laws all together.  
 
UPDATE ON ENHANCED CASH SURRENDER VALUE ENDORSEMENTS AND 
THEIR INTERACTION WITH STANDARD NONFORFEITURE LAW 
 
Cmsr. Mulready stated that this came up at the last NCOIL meeting as Sen. Travis 
Holdman (IN) had sent a letter to Indiana Insurance Commissioner Amy Beard asking 
about the issue.  We had just learned of it at the last meeting so we didn’t have a chance 
to dig into it at all.  Since then, the NAIC, and me, have dug into it quite deeply.  
Basically, we’re talking about a universal life insurance policy, where there’s a spike in 
the cash surrender value and there’s a limited time offer to policyholders to surrender 
their policy for a substantially higher cash value than it normally would have.  There are 
concerns about are we actually doing life settlements and calling it something else and 
within life settlements there are certain requirements and consumer protections in place.  
On a personal level, we’ve dug into it in our state and what I found was in our rate and 
form area, there’s three companies that are doing it and they were approved by our rate 
and form team from the very innocent basis of this is a great opportunity for the 
consumer.  They get to choose - they’re not being forced to surrender this, if they 
choose too they can.  And so, I think across the board I think 49 states had approved 
most of these but I think that’s the basis of it was it’s in the consumer’s favor and they 
get to choose whether they exercise that or not. 
 
There are concerns though again about consumer protections that are in place with life 
settlement that aren’t present under this scenario.  And what I found in our state was that 
three states had those approved, two states had done nothing, and one of the carriers 
had done five transactions.  So, that’s the extent of it in Oklahoma.  I was on a 
conference call just earlier this week with that company and was able to ask some 
straightforward questions with them.  It really comes down to the NAIC Standard 
Nonforfeiture Model Law for Life Insurance - number 808.  It also addresses a minimum 
cash surrender value with universal life policies because as you can imagine, with a 
flexible premium universal life policy, you want to have flexibility to have large spikes in 
cash value when a consumer puts substantially more premium or dollars into there.  
What’s happening in this situation is those aren’t coming from premiums; those are 
coming from sort of a random increase from a life insurance company to try to 
incentivize the surrender of that policy. 
 
There is a smoothness test that’s required so that there’s a smoothness for the cash 
value and there are model acts on that historically within the NAIC.  The Society of 
Actuaries in 1989 recommended that the NAIC Life Actuarial Task Force consider 
including nonforfeiture requirements for universal life policies.  Ultimately, they took no 
action on that and so, this issue really at this moment is on an individual state by state 
basis from a market conduct standpoint.  I will tell you that I have reached out to our new 
A Committee chair, The Hon. Judi French, Ohio Insurance Director, and I’ve suggested 
that we kick that back to the Life Actuarial Task Force.  That’s where that belongs for 
them to revisit this issue and see if they need to clarify that further. 
 
DISCUSSION ON DRAFT PROPOSED CHANGES TO NAIC CLIMATE RISK 
DISCLOSURE SURVEY AND PREVIEW OF NCOIL CLIMATE-FOCUSED GENERAL 
SESSION 
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Cmsr. Mais stated that the NAIC Climate & Resiliency Task Force has held discussions 
on climate risk disclosure since 2009, that was when the survey was first developed and 
then it was adopted a year later in 2010.  In early 2021, the climate risk disclosure work 
stream heard from other groups collecting climate related information.  We’ve heard from 
a whole bunch of them - insurers, investors, the Principles for Responsible Investment, 
rating agencies, and CDP.  And the work stream exposed a redesigned climate risk 
disclosure survey last year on November 15th.  They collected comments through 
January 10th, and they held an opening meeting on January 25th to hear comments on 
the draft.  Now, the work stream has since modified the draft survey responding to the 
comments received and following a meeting on February 28th will take a third round of 
comments.  And then we’re going to meet again on March 11th.  The Hon. Andrew Stolfi, 
Oregon Insurance Commissioner is leading the survey revision work.  
 
The intention right now is to consider the survey for adoption and to send it to the task 
force for consideration.  NAIC plenary may consider the survey for adoption during the 
Spring National Meeting.  The revised disclosure is based on the Financial Stability 
Board's Task Force on Climate Related Financial Disclosures (TCFD) and it includes 
insurance specific questions to identify how insurers were assessing and managing their 
climate related risk.  And as you know, Asm. Cahill, New York has been a leader on this 
as well and the TCFD disclosure statements have pretty much become a template that 
everybody’s using so, there’s comparability and we wanted to make sure there was also 
insurance specific questions that would provide us with the information that we need.   
 
The goal of the revised disclosure is to create a tool for regulators to have more 
transparency and that’s important as we have to understand how insurers are managing 
their climate related risks and opportunities.  If you’re going to be paying out claims 50 
years from now, we need to make sure that the way you’re investing and what you’re 
covering is reflective of that.  When I speak to insurers I say that I’m not your Chief 
Financial Officer (CFO), I’m not your Chief Investment Officer (CIO), I’m not going to tell 
you what to do but I do need to understand what you’re doing, and that’s where we are.  
The survey’s voluntary.  The NAIC administers the survey on behalf of the participating 
states.  Now, just this past year I can tell you in Connecticut one of the things we did was 
reach out to other states in the Northeast and we brought the total number of states 
participating to fifteen.  That may not seem like a majority of the states, but it does 
represent a majority of the companies doing business.  Actually, that represents about 
80% of the market or so – 1,300 or 1,400 companies.  
 
So, it gives us a good idea of how companies are addressing the issue.  We have 
various climate related risks.  We have physical risk, we have transition risk, and of 
course the liability risk.  And these are risks that the insurance industry is on the leading 
edge of.  We are particularly well situated to address this.  We are the ones that are 
providing the coverage, long term and short term.  We are the ones that are doing the 
infrastructure investments and as regulators we are the ones who need to understand 
where this is all going in order to protect consumers.  That’s what we’re doing, and we’re 
doing this as you can tell from all the dates, with deliberate speed.  We want to make 
sure that we do it right and we have the information that both the regulators, industry, 
and legislators will find useful as we move forward. 
 
Asm. Cahill stated that in insurance terms, 2009 is still a relatively recent date but in real 
life, that was 13 years ago.  What kind of changes are being considered or have been 
made to the survey more generally and more specifically?  Cmsr. Mais stated that I can’t 
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go into specific detail on that.  If you remember, Mayor Mike Bloomberg, and TCFD as 
they came up with the questions, that was where we made the most significant changes 
over the past couple years.  And now using that TCFD template, it covers everybody but 
we felt we also needed to have insurance specific questions on there and 2009 was a 
long time ago in many ways but this is also an area of the industry that’s fast developing.  
The data that we’re getting is moving quickly.  So, we’re making sure that what we’re 
capturing is the data that we need, the forward looking data that will be helpful. 
 
Asm. Cahill stated that you indicated that it’s voluntary - what is the compliance rate?  
Cmsr. Mais stated that we have 15 states participating, approximately 1,400 companies 
representing approximately 80% of the premium in the U.S.  Asm. Cahill stated that so, 
in those states that are participating, compliance is pretty high – 100%?  Cmsr. Mais 
replied yes and stated that certainly in Connecticut we require our industry to fill it out 
and I will tell you, much of industry has already been doing this because Environmental, 
Social and Governance (ESG) has become ever more important and industry itself is 
forward looking on this.  Asm. Cahill stated that when you get to the point of picking out 
specifics that get into focus because of the information you’ve gleaned from the survey, 
is there a plan to send that over to the policymakers and the legislature to come up with 
the rules and regulations that are necessary to do it?  Cmsr. Mais stated that we always 
love working with the policymakers and the legislature.  I will be happy to share all the 
information we have with you.  Sen. Matt Lesser (CT), one of the things he did last year 
in Connecticut is direct us to do an analysis of where we are in Connecticut and what 
we’ve done but this is a field that’s clearly exploding and we will share as much 
information as we have as soon as we have it.  Asm. Cahill thanked Cmsr. Mais and 
stated that I appreciate that and I’m looking forward to seeing what happens tomorrow in 
our meeting and watching this very important existential issue evolve in the 
consciousness of those of us who are in the business of making sure that we think in the 
long term.  
 
Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, thanked Cmsr. Mais for his remarks 
and stated that I saw looking through the tool here and looking at the questions that are 
being asked in the survey, is the data when it gets reported deidentified as far as 
companies and who is that date made available to?  I’m asking because I’m wondering if 
this data could be weaponized against companies depending on how they answer the 
questions.  Cmsr. Mais stated that it is de-identified and we’re not in the name and 
shame business frankly that’s not where we want to go with this.  The best possible 
outcome is that this aggregated data is used to address behavior and to address the 
risks that we see developing.  Rep. Oliverson stated that so is the goal to sort of push 
them in a certain direction as far as how to think about what their answers should be on 
these questions?  Cmsr. Mais stated that I don’t think there is a what you’re answer 
should be frankly and to go back to what I said, when I talk to industry on this, it’s pretty 
much the same thing - I am not your CIO.  What I have to do as a regulator is to make 
sure that whatever you do, the proper risk charges are applied.  I have to make sure that 
your customers are going to get paid.  That’s what I’m looking for as I would look at 
anything else. 
 
Rep. Wendi Thomas (PA) stated that I just want to be clear, you said there are 15 states 
participating, optionally, at the state level.  In those states though, any company that 
operates in their state borders is required, is that correct?  Cmsr. Mais replied yes. 
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Asm. Ken Cooley (CA), NCOIL President, stated that one of your questions in the survey 
concerns do companies reporting have publicly stated goals in this same area and are 
you finding that companies are indeed reporting that they have announced their own 
organizational goals so then the program sort of aligns with their goals?  Cmsr. Mais 
stated that I think that’s one of those things that as everything has come together, the 
rating agencies are really looking at this area as they look at ESG, and ESG has 
become more important.  Asm. Cooley stated that stockholders are looking at this area.  
Cmsr. Mais stated precisely, and companies themselves.  As Connecticut Insurance 
Commissioner I can tell you, all of the supervision and the annual meetings we do, the 
companies are the ones that provide this information and they tell us what they’re doing 
and companies are doing different things.  Some may be doing it right now, some may 
be doing it over the course of the next few years, depending on what their current book 
looks like and where they want to go.  But they want to share that they are aware of the 
issue and they are addressing the risk that they see which is all we can ask for from the 
insurance companies.  There is a risk, how are you addressing it?  Share that with us.  
And I can’t speak for everybody here but I can speak certainly in Connecticut that’s 
something we hear from our companies, what they’re doing, how they’re addressing the 
risk and all the resources they’re pouring into addressing those risks. 
 
Asm. Cooley stated that certainly you have your perspective and lawmakers have their 
perspective.  You have pension systems which have their own lens for looking at these 
things.  You have organizations like New York’s Council of Institutional Investors which 
was formed in the 1980s and plays a key role in the financial markets in advancing a lot 
of conversation about transparency and how significant investment in private entities can 
bend the public policy curve.  So, there is without doubt a tremendous amount of 
examination in this area.  Have you ever questioned whether trying to have a more 
structured approach including some sort of legal foundation behind this type of reporting 
would make sense?  Sometimes we venture out in area of laws on a tentative basis and 
then in time decide to get more structured.  In as much as it has been 13 years, has that 
conversation come up? 
 
Cmsr. Mais stated that I would say from my side of the picture, I’m a regulator, I'm not a 
policymaker.  So, I am looking at implementing what the legislature tells me to do and as 
I mentioned, Sen. Lesser passed a bill last year and we’re providing the information or 
putting together that as to what we’ve done.  Certainly, I would defer to the legislators as 
to what they think should be done.  What we have to do as regulators is to make sure 
that what is happening properly reflects the risk and that consumers are protected.  It all 
goes back to that.  But I will also tell you, we have the conversation on race, we have the 
conversation on climate change, and the two sometimes come together - diversity and 
equity because certain populations will have a greater impact from climate change 
according to the scientists.  And we’ve seen insurance companies who are saying to us, 
this is what we want to do, we want to make these investments even if we know we are 
not going to make as much money on it as we could elsewhere.  We also know these 
are necessary investments and we’re the ones that are best suited to do those 
infrastructure investments.  So, I can only speak for myself,  but I’ve seen a willingness 
on the part of industry to address this and to make the changes that will benefit both 
industry and consumers.  I’m happy with that. 
 
DISCUSSION ON NAIC LONG-TERM CARE INSURANCE MULTI-STATE RATE 
REVIEW FRAMEWORK 
 



 

131 

 

The Hon. Troy Downing, Montana Commissioner of Securities and Insurance, stated 
that this is a priority for the NAIC and like a lot of things there are no easy answers.  This 
is a complicated problem.  Even going back in the history looking at long term care 
programs, both industry and regulators were somewhat at fault for where we got with 
these legacy programs.  And solving the issues with these legacy problems while 
keeping an eye on consumer protection and still dealing with solvency issues is a 
priority.  We’ve had to have some very difficult conversations.  A lot of the assumptions 
for this were just wrong and one of the big assumptions when a lot of these legacy 
programs started was we didn’t really understand how much these policies would be 
valued.  There was an expectation of higher attrition.  There was not an expectation that 
people would live as long as they did.  There wasn’t an expectation that they would claim 
benefits as long as they did.  And, we’ve obviously had a very difficult interest rate 
environment.  All these things really came into the issues here.  And so, as we’re looking 
at the legacy programs and looking at rehabilitation versus liquidation and trying to 
maintain solvency, there’s not a lot of easy answers on the big levers.  You’ve got a rate 
lever and you’ve got a benefit lever and at what point do you make it too expensive to be 
reasonable especially if you’re talking to a population that’s very close to taking benefits. 
 
In Montana, we’ve got programs where the average insured age is in their 80s and 
they’re being faced with an issue of increased premium, which a lot of them can’t afford.  
And then we’ve got another solution of decreased benefits which leaves a lot of them in 
a place where they’re disadvantaged.  So, with that little bit of background, I just want to 
make sure everybody understands that it’s not an easy problem to address and within 
the NAIC there are some rehabilitation/liquidation issues that have come up on really 
what the best solution is for dealing with those and how it has the least disadvantage for 
the consumer but does not threaten what is obviously important to NAIC, and I’m sure 
important with everybody in this room, which is maintaining state based regulation.  And 
so, that’s a big part of this conversation - how we can achieve all of those things.  The 
issues with legacy programs is one part but then the second part is what does this look 
like moving forward?  What does this need to look like?  What do we need to keep in 
mind about making sure that these are solvent, ongoing concerns anda big part of that 
discussion are hybrid products and whether you’re using that in conjunction with a life 
policy.  It’s a robust conversation, I’ll just say that.  One of the things that we are 
discussing is the challenges in resolving inconsistent state rate review practices because 
it can create some unfairness and really understanding amongst ourselves what that 
looks like to make sure that it is accurate and correct.  Without going too deep into the 
weeds of this, I think it does make sense to talk about that multi-state rate review 
framework that we are working on and I'm going to pass that conversation onto one of 
my colleagues, The Hon. Jon Pike, Utah Insurance Commissioner. 
 
Cmsr. Pike thanked Cmsr. Downing and stated that the multi-state review framework 
was adopted recently by the Long Term Care Insurance Multistate Rate Review 
Subgroup and the Long Term Care Insurance Executive Task Force at its meeting in the 
Fall of last year and now the plan would be that this would be presented and hopefully 
adopted by the Executive Committee and the NAIC plenary in the Spring meeting 
coming up in April in Kansas City.  That’s good news.  The framework outlines a process 
for a timely, consistent, state based approach to reviewing long term care insurance rate 
increase filings.  A lack of uniformity and kind of the way rates have been changed 
across the states has created a perception that some states are not shouldering their 
share of the burden, if you will.  And so, through this new framework regulators are 
seeking to reduce or eliminate the existing cross state rate subsidization and improve 
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the rate level parity across the states.   That’s really the goal.  It outlines operational and 
actuarial approaches and aspects of a rate review.  This would include technical 
requirements for insurers to file a request, the responsibilities of the team of actuaries 
that would perform the review, and governance over the process, actuarial 
methodologies, an advisory report template, and engagement with the insurer and state 
insurance regulators throughout the process. 
 
So, it’s really we think comprehensive and the review process would be carried out by a 
team of state actuaries with expertise in long term care insurance who perform a single 
actuarial review of multi-state rate increase requests that can be relied upon by the state 
insurance departments and then used in their own respective states' review process.  
So, they rely on it but then they can do their own as well.  All participating states will 
have an opportunity to review the work of the team and offer input into the review.  And 
at the conclusion, then each state will create a detailed review rate advisory report that 
will contain an analysis and recommendation for the states consideration - I’m sorry, the 
team would do that - and then the states still retain their authority to perform their own 
review and make their own determinations on final rate review.   
 
Sen. Randy Burckhard (ND) stated that this is the 1,800 pound elephant in the room.  
Oftentimes I get asked by senior folks who bought long term care insurance, and they’re 
the people that are creating these legacy programs, and when I tell them the 
assumptions were wrong, people are living longer, they tell me so we paid increases 
every year and our benefits stay the same.  What’s a simple explanation to try and tell 
them that?  Because they think that’s the problem with the actuaries that gave the 
advice.  Cmsr. Downing stated that it’s not an easy place that we find ourselves in on 
these issues and we’re dealing with seniors and we have them coming into our offices.  
As I said in the beginning, the assumptions were wrong from the carriers and in my 
personal opinion, the regulators weren’t looking closely at that.  But we are where we are 
and so, what’s really important for us at this point is for the consumers to understand 
really what that universe is.  If they’re being faced with a premium increase that they 
can’t afford to assume, the other option is often reduced benefit options which is another 
lever.  But what’s important is that that’s well articulated by the carriers to those 
consumers so that they really understand the universe of those options.  But again, 
these are not easy conversations and this is not an easy problem.  Cmsr. Pike stated 
that he liked Cmsr. Downing’s comment, “we we are where we are” and so what the key 
is, is if we’re going to improve the situation, we have to do something different and I think 
this multi-state review process will certainly help a lot in that. 
 
Dir. Cameron stated that it is a very difficult position that all of us are in as policymakers 
and regulators representing different constituents.  On all lines of business our job is to 
look at their adequacy and their solvency and whether you’re talking about auto 
insurance or whether you’re talking about whatever product, where it particularly 
becomes difficult is in these products because the industry and we as regulators really 
missed the mark when the products were first designed.  We did not anticipate how 
many people would want to keep them.  We didn’t anticipate people living as long as 
they have.  We didn’t anticipate the cost.  And frankly, there’s nobody that’s done a 
really good job of examining the cost of long-term care facilities.  I know I have my 
mother in one.  I know what it costs in Boise, Idaho and it’s outrageous.  Nobody 
anticipated that.  So, then the dilemma for us is how do we make sure that the company 
stays solvent, because it doesn’t do us any good to allow or force the company into 
receivership.  How do we make sure the company stays solvent and give consumers the 
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ability to have these products that they have purchased?  In some cases, some of the 
companies are well capitalized because they sell other products.  In other cases, they’re 
monoline companies.  And we’ve gone from 100 companies to less than 20 - I think 
we’re down to 12 - that are still offering these types of products and many of them are 
loaded with benefits that are expensive.  You take the benefit of the inflation rider alone, 
that is expensive and is driving costs faster than really what they can pay out in benefits. 
 
So, it is a no win situation for all of us.  We have been working on it and working on it 
and frankly, we felt the best solution was first of all to get all of the regulators on the 
same page as much as possible without withdrawing our own autonomy and our own 
ability to make that tough decision.  Information is power and we needed to be able to 
have somebody, some third-party entity, review the request and make the determination 
as to whether the request is reasonable or not.  And then that gets hopefully applied 
across to all of us which will help keep the company solvent and minimize benefit 
reductions that consumers would receive. 
 
Rep. Oliverson stated that he thought he heard the other day that the NAIC is looking 
towards the air ambulance issue regarding subscription services?  Asm. Cahill stated 
that can be addressed under the Any Other Business portion of the agenda. 
 
Asm. Cahill stated that I think we all appreciate the difference between a national 
standard and federal standard and I think we also understand the need to have 
standards and uniformity but also to leave the flexibility of the states.  I know between 
then and now, some of our colleagues have heard from their commissioners that they 
thought that this methodology might have impinged upon their ability to individually 
regulate in their states but based upon the comments of Cmsr. Pike and Cmsr. Downing 
it sounds like those have been taken into consideration and addressed.   So with that, 
that concludes the regular business of the meeting - we will now move to the Any Other 
Business portion of the agenda. 
 
ANY OTHER BUSINESS 
 
Asm. Cahill stated that he would like to raise an issue about the standard of insurer 
rating and how there is some sense that perhaps it is being used as something other 
than an objective means of rating insurance companies and maybe being used to make 
it look as though if you use one rating company you might be a little better than if you 
used a different rating company.  Asm. Cahill asked NAIC representatives if they had 
heard of this issue and had any comments. 
 
Dir. Cameron stated that we are very aware of the approach that S&P has taken.  We 
are disappointed that there would be an insinuation that the NAIC supports their efforts.  
That is not the case.  And let me be perfectly clear, we have not endorsed, implied, or do 
not necessarily support the direction that they’ve taken.  We acknowledge that there may 
be some rating agencies that don’t operate at the same standards as others do but we 
don’t feel like that’s our role, or our responsibility to engage in that.  I had calls on this 
earlier today, and we will be discussing it on Monday in our officers meeting and 
discussing the appropriate response and approach that we will make with Congress and 
with S&P as we move forward. 
 
Asm. Cahill stated that I’m pretty sure that it will be taken up in our Financial Services 
and Multi-Lines Issues Committee here.  Is there any advice for how you think we should 
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start to develop our framework for looking into the issue?  Dir. Cameron stated that off 
the top of my head, my only advice would be I don’t think it’s the regulator’s role 
particularly to determine what those standards are.  If Congress determines that the 
rating agencies need to have some sort of standards than that needs to be done in their 
forum and I don’t think we can allow one entity to unilaterally sort of change the 
standards for everybody else.  So, I would walk carefully and clearly.  That would be my 
advice. 
 
Asm. Cahill then recognized Rep. Oliverson regarding his earlier comment on air 
ambulance memberships.  Rep. Oliverson stated that I’m sorry to bring it up because I’m 
sure I’m causing PTSD for all the lawmakers in here but I heard a rumor that you all 
were going be looking at it and I’m very curious to hear an update on that or what you’re 
thinking because obviously as you know, we went through that here at NCOIL over the 
last year and we come from a variety of different states with different issues.  And so, I’m 
just looking to kind of see what you’re thinking and where your wisdom is leading you 
and if you have any comments for that. 
 
Dir. Cameron stated that we have been discussing it long before the passage of the No 
Surprises Act (NSA).  One of our commissioners, North Dakota Commissioner Jon 
Godfread serves on the national committee that resides in the Department of 
Transportation and certainly we’ve been attempting to address it further.  Many of us are 
grappling with how to handle the NSA and what is our appropriate role as 
commissioners?  Some of us our deferring to the federal government, which we’re not 
very comfortable with.  Some of us are taking on the enforcement of the NSA, which is 
what Idaho is doing.  However, I don’t have any authority over providers, nor do I want 
any authority over providers.  I do have relationships with providers and I’m confident 
that I can collaborate with the provider community and the carrier community which I do 
have authority over.  Typically, we handle complaints from consumers who have 
purchased insurance and aren’t getting what they expect to get.  The NSA asks us to 
take complaints from people who are uninsured, which is a different standard and 
requires us to make some additional changes. 
 
So, we are trying our best to implement the NSA as constituted.  Obviously, there’s been 
a recent court case that we’re all watching carefully to see how that occurs.  I think it’s 
important to note that the court case maintained all of the principles of the NSA with the 
exception of what the measurement is for reimbursement and so we’ll be watching 
carefully as to how that occurs.  And it is a little bit of a moving target.  We’re sort of 
building this plane as it’s being flown, if you will and we’ll look forward to certainly 
working with you, and collaborating with you on any ideas or thoughts that you might 
have. 
 
Cmsr. Mulready stated that I don’t have a lot to add but a couple comments I would just 
make on the B Committee, the Health Insurance Committee, at the NAIC - a lot of our 
time out of the gate here this year will be spent on the NSA and how that’s rolling out in 
each state.  As Dir. Cameron mentioned, it’s all over the board how the states are 
handling that - whether we’re just pawning that all to the feds, or whether the number of 
states that had some sort of surprise billing state legislation in place will be involved.  
And so we’ll be walking through that.  And regarding the court case, in addition to the 
reimbursement issue I think one other thing I might mention is the sort of evolution of all 
payers claims databases.  Different states are looking at doing that, such as my state of 



 

135 

 

Oklahoma and Montana.  There are grant funds now available for $2.5 million federal 
dollars for states to establish those so I think that’ll impact a lot of those issues, as well. 
 
Rep. Oliverson stated that regarding the NSA, the glaring omission there is the ground 
ambulance issue.  I tried to tackle that in my state last year and I was really surprised at 
how complex it really is because it’s not just a matter of having another sort of biller out 
there but you have this weird intersection of state, local, county entities that are often the 
ones that are setting the rates.  And you also sort of have, at least in my state, you have 
almost a 0% penetration of in network status.  It’s just really bizarre and in fact, the 
Texas Department of Insurance actually looked at it about a decade ago and they 
concluded that there really was no point to having network adequacy provisions for 
ground ambulance because neither party really wanted to talk to the other.  
 
I don’t know what the right solution is there but I feel like it’s going to take all of us if 
we’re going to move something down the field on that.  I feel very bad for consumers, 
that that’s sort of the one issue that they're still very vulnerable on, and get pounded on 
and quite frankly, where they get pounded the hardest is not the trip to the emergency 
room because they fell off the building, or had a heart attack, or are in labor or 
something like that.  It’s the routine transports to and from the hospital to the nursing 
home and other facilities that tend to creep up on people and leave them with very, very 
high out of pocket costs and essentially no recourse.  So, I’m just wondering again, if 
you have any comments and if not, I’m just hoping to be able to work with you all 
because I think it’s going to take all of us to solve that problem. 
 
Cmsr. Mulready stated that I don’t have anything to add except to say, amen and I think 
we do need to work together on that.  Dir. Cameron stated that it will be an interesting 
transition as we work through the NSA.  I don’t know that we even completely 
understand all aspects as to how they will impact everyone and I’ll just give you an 
example.  The leverage or the amount of effort that a hospital now has to put in for 
having providers and other entities who are out of network is tremendous.  There’s a 
potential that there will be an encouragement, a financial inducement if you will, that 
hospitals will want to contract with ground ambulances or others, anesthesiologists, etc.  
If that occurs, then some of the issues might go away.  If it doesn’t occur, then you’re 
absolutely right we will have a lot of issues and we’ll look forward to working with you on 
it. 
 
Dir. Cameron stated that he would just like to finish by saying thank you for the dialogue 
and thank you for the relationship.  I completely agree with Cmsr. Mulready.  I’ll just tell 
you the first NCOIL meeting that I attended was in Boston and the Commissioner from 
Vermont sat at that table and when she left, I think she was about 40 pounds lighter after 
NCOIL got through with her.  I was on your side of the table then and felt like we really at 
that point needed to do a better job and with your leadership, Rep. Lehman’s leadership, 
Cmsr. Considine’s leadership, and all of your leadership, it has been tremendous in 
working with us.  I said to you last time I was with you that we wanted to improve or 
continue to improve relationships and we’re doing that and one of the things we’re doing 
is we’re going to have a quarterly conversation during which we’re able to share 
concerns both ways.  That doesn’t mean we’re always going to agree and we are 
certainly willing to admit that, and we do acknowledge that we look at things with a 
different set of glasses than what you get to look at things.  But communication is the 
key and us being able to work together I think is tremendously important as we work 
through various model acts and various issues.  I look forward to that continuing. 
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Asm. Cahill stated that we do as well and we value your input and your expertise.  Your 
perspective helps us do a better job as state legislators separate and apart from the fact 
that we often have to call upon you for constituent services and those sorts of things as 
well, your expertise and your view of the very same things that we’re working on is very 
helpful.  And also, where we do find ourselves on the same page, it’s even more helpful. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Asm. Cooley and seconded by 
Rep. Oliverson, the Committee adjourned at 2:45 p.m. 
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*This bill is meant to serve as the starting point for development of a similar NCOIL 

Model Act to be sponsored by Asw. Pam Hunter (NY). 

 

A09149 Text:  

                STATE OF NEW YORK 

_________________________________________________________________  

                                          9149 

                   IN ASSEMBLY 

                                    January 31, 2022 

                                       ___________ 

        Introduced by M. of A. HUNTER -- read once and referred to the Committee on 

Insurance 

      

   AN  ACT  to  amend  the  insurance  law  and the social services law, in relation to 

requiring health insurance policies and medicaid to cover biomarker testing for certain 

purposes 

The People of the State of New York, represented in Senate and Assembly, do 

enact as follows: 

 

Section 1. Subsection (i) of section 3216 of the insurance law is amended by adding a 

new paragraph 11 b to read as follows: 

 

(11-b)  (A)  Every  policy  which  provides medical, major medical, or similar 

comprehensive-type coverage shall provide coverage for biomarker testing for the 

purposes of diagnosis,  treatment,  appropriate  management,  or  ongoing 

monitoring of a covered person's disease or condition when the test is supported by 

medical and scientific  evidence,  including, but not limited to: 

 

(i) labeled indications for a test approved or cleared by the food and drug  

administration  of the United States government or indicated tests for a food 

and drug administration approved drug; 

 

(ii) centers for medicare  and  medicaid  services  national  coverage 

determinations  and  medicare  administrative  contractor local coverage 

determinations; or 

 

(iii) nationally recognized clinical practice guidelines and consensus 

statements. 

 

(B) Such coverage shall be provided  in  a  manner  that  shall  limit disruptions  in 

care including the need for multiple biopsies or biospecimen samples. 

 

 (C) The covered person and prescribing practitioner shall have  access to  a  clear,  

readily  accessible, and convenient process to request an exception to a coverage 

policy provided pursuant to  the  provisions  of  this  paragraph.  Such  process  

shall be made readily accessible on the website of the insurer. 
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(D) As used in this paragraph, the  following  terms  shall  have  the  following 

meanings: 

 

(i)  "Biomarker"  means  a characteristic that is objectively measured and 

evaluated as an indicator of normal biological processes, pathogenic 

processes, or pharmacologic responses to a specific  therapeutic  intervention.  

Biomarkers  include  but  are not limited to gene mutations or protein 

expression. 

 

(ii)  "Biomarker  testing"  means  the analysis of a patient's tissue, blood, or 

other biospecimen for the presence of a  biomarker.  Biomarker testing  

includes but is not limited to single-analyte tests, multi-plex panel tests, and 

whole genome sequencing. 

 

(iii) "Consensus statements" means statements developed  by  an  

independent,  multidisciplinary  panel  of  experts  utilizing a transparent  

methodology and reporting structure and  with  a  conflict  of  interest policy. 

Such statements are aimed at specific clinical circumstances and base  the  

statements  on the best available evidence for the purpose of optimizing the 

outcomes of clinical care. 

 

(iv)  "Nationally  recognized  clinical  practice  guidelines"   means evidence-

based  clinical  practice  guidelines  developed by independent organizations 

or medical professional societies utilizing a  transparent methodology  and  

reporting  structure  and  with a conflict of interest policy.  Clinical  practice  

guidelines  establish  standards  of   care informed  by  a  systematic  review 

of evidence and an assessment of the  benefits and costs of alternative care 

options and  include  recommendations intended to optimize patient care. 

 

§ 2. Subsection (l) of section 3221 of the insurance law is amended by adding a new 

paragraph 11-b to read as follows: 

 

(11-b) (A) Every insurer delivering a group or blanket policy or issuing  a  group or 

blanket policy for delivery in this state that provides coverage for  medical,  major  

medical,  or  similar  comprehensive-type coverage  shall  provide coverage for 

biomarker testing for the purposes of diagnosis, treatment, appropriate 

management, or  ongoing  monitoring of a covered person's disease or condition 

when the test is supported by medical and scientific evidence, including, but not 

limited to: 

 

(i) labeled indications for a test approved or cleared by the food and drug  

administration  of the United States government or indicated tests for a food 

and drug administration approved drug; 
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(ii) centers for medicare  and  medicaid  services  national  coverage 

determinations  and  medicare  administrative  contractor local coverage 

determinations; or 

 

(iii) nationally recognized clinical practice guidelines and consensus 

statements. 

 

(B) Such coverage shall be provided  in  a  manner  that  shall  limit disruptions  in 

care including the need for multiple biopsies or biospecimen samples. 

 

(C) The covered person and prescribing practitioner shall have  access to  a  clear,  

readily  accessible, and convenient process to request an exception to a coverage 

policy provided pursuant to  the  provisions  of  this  paragraph.  Such  process  

shall be made readily accessible on the website of the insurer. 

 

(D) As used in this paragraph, the  following  terms  shall  have  the following 

meanings: 

 

(i)  "Biomarker"  means  a characteristic that is objectively measured and 

evaluated as an indicator of normal biological processes, pathogenic 

processes, or pharmacologic responses to a specific  therapeutic  intervention.  

Biomarkers  include  but  are not limited to gene mutations or protein 

expression.  

 

(ii) "Biomarker testing" means the analysis  of  a  patient's  tissue, blood,  or  

other biospecimen for the presence of a biomarker. Biomarker testing 

includes but is not limited to single-analyte tests,  multi-plex panel tests, and 

whole genome sequencing. 

 

(iii)  "Consensus  statements"  means statements developed by an 

independent, multidisciplinary panel  of  experts  utilizing  a  transparent 

methodology  and  reporting  structure  and  with a conflict of interest policy. 

Such statements are aimed at specific clinical circumstances and base the 

statements on the best available evidence for  the  purpose  of  optimizing the 

outcomes of clinical care. 

 

(iv)   "Nationally  recognized  clinical  practice  guidelines"  means evidence-

based clinical practice  guidelines  developed  by  independent organizations  

or medical professional societies utilizing a transparent methodology and 

reporting structure and  with  a  conflict  of  interest policy.   Clinical  

practice  guidelines  establish  standards  of  care  informed by a systematic 

review of evidence and  an  assessment  of  the benefits  and  costs of 

alternative care options and include recommendations intended to optimize 

patient care. 
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§ 3. Section 4303 of the insurance law is  amended  by  adding  a  new  subsection (p-1) 

to read as follows: 

 

(p-1)  (1) A medical expense indemnity corporation, a hospital service  corporation 

or a health service corporation that provides  coverage  for medical,  major  

medical,  or  similar comprehensive-type coverage shall provide coverage for 

biomarker testing for the  purposes  of  diagnosis, treatment,  appropriate  

management,  or ongoing monitoring of a covered person's disease or condition 

when the test is supported by medical  and scientific evidence, including, but not 

limited to: 

 

(A) labeled indications for a test approved or cleared by the food and drug  

administration  of the United States government or indicated tests for a food 

and drug administration approved drug; 

 

(B) centers for  medicare  and  medicaid  services  national  coverage 

determinations  and  medicare  administrative  contractor local coverage 

determinations; or 

 

(C) nationally recognized clinical practice guidelines  and  consensus 

statements. 

 

(2)  Such  coverage  shall  be  provided  in a manner that shall limit  disruptions in 

care including the need for multiple biopsies or  biospecimen samples. 

 

(3)  The covered person and prescribing practitioner shall have access to a clear, 

readily accessible, and convenient  process  to  request  ab exception  to  a  coverage 

policy provided pursuant to the provisions of this subsection. Such process shall be 

made readily  accessible  on  the  website of the insurer. 

(4)  As  used  in  this subsection, the following terms shall have the following 

meanings: 

 

(A) "Biomarker" means a characteristic that  is  objectively  measured and 

evaluated as an indicator of normal biological processes, pathogenic 

processes,  or  pharmacologic responses to a specific therapeutic intervention. 

Biomarkers include but are not limited  to  gene  mutations  or protein 

expression. 

 

(B)  "Biomarker  testing"  means  the  analysis of a patient's tissue, blood, or 

other biospecimen for the presence of a  biomarker.  Biomarker testing  

includes but is not limited to single-analyte tests, multi-plex panel tests, and 

whole genome sequencing. 

 

(C) "Consensus statements" means statements developed by an  

independent,  multidisciplinary panel of experts utilizing a transparent 

methodology and reporting structure and with a conflict  of  interest  policy. 
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Such  statements  are  aimed at specific clinical circumstances and base the 

statements on the best available evidence for the purpose  of  optimizing the 

outcomes of clinical care. 

 

(D)   "Nationally   recognized  clinical  practice  guidelines"  means evidence-

based clinical practice  guidelines  developed  by  independent organizations  

or medical professional societies utilizing a transparent methodology and 

reporting structure and  with  a  conflict  of  interest policy.   Clinical  

practice  guidelines  establish  standards  of  care informed by a systematic 

review of evidence and  an  assessment  of  the benefits  and  costs of 

alternative care options and include recommendations intended to optimize 

patient care. 

 

§ 4. Subdivision 2 of section 365-a of  the  social  services  law  is amended by adding a 

new paragraph (jj) to read as follows: 

 

(jj)  (i)  biomarker testing for the purposes of diagnosis, treatment, appropriate 

management, or ongoing monitoring of a  recipient's  disease or  condition  when  

the  test  is  supported  by medical and scientific evidence, including, but not limited 

to: 

 

(1) labeled indications for a test approved or cleared by the food and drug 

administration of the United States government or  indicated  tests for a food 

and drug administration approved drug; 

 

(2)  centers  for  medicare  and  medicaid  services national coverage 

determinations and medicare  administrative  contractor  local  coverage 

determinations; or 

 

(3)  nationally  recognized clinical practice guidelines and consensus 

statements. 

 

(ii) Risk-bearing entities  contracted  to  the  medicaid  program  to deliver  services  

to  recipients shall provide biomarker testing at the same scope, duration and 

frequency as  the  medicaid  program  otherwise provides to enrollees. 

 

(iii)  The recipient and participating provider shall have access to a clear, readily 

accessible, and convenient process to request  an  exception  to  a  coverage  policy of 

the medicaid program or by risk-bearing entities contracted to the medicaid 

program. Such process shall be  made readily accessible to all participating 

providers and enrollees online. 

 

(iv)  As  used  in  this paragraph, the following terms shall have the following 

meanings: 
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(1) "Biomarker" means a characteristic that  is  objectively  measured and 

evaluated as an indicator of normal biological processes, pathogenic 

processes,  or  pharmacologic responses to a specific therapeutic intervention. 

Biomarkers include but are not limited  to  gene  mutations  or protein 

expression. 

 

(2)  "Biomarker  testing"  means  the  analysis of a patient's tissue, blood, or 

other biospecimen for the presence of a  biomarker.  Biomarker testing  

includes but is not limited to single-analyte tests, multi-plex panel tests, and 

whole genome sequencing. 

 

(3) "Consensus statements" means statements developed by an  independent,  

multidisciplinary panel of experts utilizing a transparent methodology and 

reporting structure and with a conflict  of  interest  policy. Such  statements  

are  aimed at specific clinical circumstances and base the statements on the 

best available evidence for the purpose  of  optimizing the outcomes of 

clinical care. 

 

(4)   "Nationally   recognized  clinical  practice  guidelines"  means evidence-

based clinical practice  guidelines  developed  by  independent organizations  

or medical professional societies utilizing a transparent methodology and 

reporting structure and  with  a  conflict  of  interest policy.   Clinical  

practice  guidelines  establish  standards  of  care informed by a systematic 

review of evidence and  an  assessment  of  the benefits  and  costs of 

alternative care options and include recommendations intended to optimize 

patient care. 

 

§ 5. This act shall take effect January 1, 2023 and shall apply to all policies and contracts 

issued, renewed, modified, altered or amended on or after such date. 
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June 7, 2022 

 

Dear Legislators, 

On behalf of the millions of patients and health care providers we represent in every state, 
we ask you to support Assemblywoman Hunter’s model legislation on biomarker testing 
as introduced.  

Biomarker testing connects patients with the most effective treatments. 

Precision medicine uses biomarker testing to gather information about a person’s own 
body to prevent, diagnose, or treat disease(1). This information is found by testing a 
patient’s tissue, blood, or other biospecimen for the presence of a biomarker (e.g., 
genetic alterations, molecular signatures). The results of biomarker testing can help 
determine the treatments that will work best for a specific patient and can also allow 
patients to avoid treatments that are likely to be ineffective. 

In certain areas of medicine, like cancer care, advances in precision medicine have been 
progressing rapidly in recent years and have led to targeted cancer therapies that work 
by interfering with specific cellular processes involved in the growth, spread, and 
progression of cancer. In other words, effective treatments can be selected based on the 
tumor itself, rather than just its location in the body. Additionally, appropriate biomarker 
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testing can help doctors determine which cancer patients are more likely to have 
recurring or more aggressive disease so that patients at low risk of recurrence may choose 
to avoid unnecessary treatment.(2)(3) 

Research shows that targeted therapy can improve health outcomes, increase quality 
of life, and prolong patient survival. 

Using the traditional trial and error method to identify an effective treatment for a 
particular patient can take months — even years. In chronic, degenerative diseases like 
rheumatoid arthritis, any length of time spent trying (and failing) on ineffective 
treatments allows the disease to continue causing irreversible damage to the joints, 
increasing health care consumption and costs. In cancer care and some autoimmune 
conditions, the length of time it takes to identify an effective treatment can be a matter 
of life or death. In all cases, ineffective treatments exacerbate the physical, emotional, 
and economic burdens of disease, and the price is paid by both the patient and the 
insurer.  

Our organizations wholeheartedly endorse Assemblywoman Hunter’s proposed model 
legislation, which will align insurance coverage of biomarker testing with the latest 
medical evidence. 

• This language has been thoroughly vetted and received bipartisan support in 
several states.  

• Comparable legislation has passed in Illinois and Arizona with overwhelming 
support(4)(5) and is currently under consideration in California, Ohio, and Rhode 
Island. 

• With more progress in this area to come, NCOIL’s adoption of the existing 
consensus language will help further patient access to the testing necessary to 
inform the best treatment of individual patients.  

As the science of biomarker-driven treatments is quickly evolving, clinical treatment 
guidelines – which are developed and updated regularly based on rigorous evaluation of 
clinical evidence – provide an essential resource to help health care providers provide the 
best care informed by the latest evidence. 

Despite evidence pointing to the clinical benefits associated with biomarker testing, 
routine clinical use does not always follow, and testing rates lag behind clinical guideline 
recommendations. In a 2021 survey, 66% of oncology providers reported that insurance 
coverage for biomarker testing is a significant or moderate barrier to appropriate 
biomarker testing(6). A recent analysis of commercial plan coverage policies for multi-
gene panel tests found that 71% are more restrictive than National Comprehensive 
Cancer Network (NCCN) clinical guidelines for advanced lung, breast, melanoma, and 
prostate cancers.(7) 

Insurance coverage for medically appropriate biomarker testing is failing to keep pace 
with innovations and advancements in treatment. We must work to remove barriers to 
biomarker testing to ensure that patients can unlock the value and cost-savings potential 
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of precision medicine. Our organizations support expanding appropriate coverage of 
biomarker testing for public and private insurance plans, as Assemblywoman Hunter’s 
proposed legislation does.  

Without action to expand coverage and access to biomarker testing, advances in 
precision medicine could exacerbate existing disparities in access to care and, 
consequently, health outcomes associated with race, ethnicity, income, and geography. 

Not all communities are benefiting from the latest advancements in biomarker testing 
and precision medicine. Communities that have been excluded including communities of 
color, individuals with lower socioeconomic status, rural residents, and patients receiving 
care in non-academic medical centers are less likely to receive guideline-indicated 
biomarker testing.(8)(9)(10)(11)(12)(13) 

Despite the clear benefits of biomarker testing, many insurance plans do not cover 
evidence-based biomarker testing for all patients who need it. Improving coverage for 
and access to biomarker testing across insurance types is key to reducing health 
disparities. We must remove barriers to biomarker testing and precision medicine, and 
ensure all patients, regardless of race, ethnicity, gender, age, sexual orientation, 
socioeconomic status or zip code, benefit from better care.  

If you have any questions about this legislation or biomarker testing more generally, 
please reach out to Hilary Gee Goeckner at Hilary.Gee@cancer.org.  

Sincerely, 

ALS Association 

American Cancer Society Cancer Action Network 

American Lung Association 

American Kidney Fund 

Arthritis Foundation 

Be the Match/National Marrow Donor Program 

Cancer Support Community 

Exon 20 Group 

Fight Colorectal Cancer 

Global Colon Cancer Association  

Go2 Foundation for Lung Cancer 

Head and Neck Cancer Alliance 

HEAL Collaborative 

International Foundation for Autoimmune & Autoinflammatory Arthritis (AIA) 

ICAN, International Cancer Advocacy Network 
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Infusion Access Foundation 

KRAS Kickers 

Lung Cancer Research Foundation 

LUNGevity Foundation  

National Comprehensive Cancer Network (NCCN) 

National Organization for Rare Diseases 

National Ovarian Cancer Coalition 

Oncology Nursing Society 

Patients Rising 

Susan G. Komen 

TargetCancer Foundation 

Triage Cancer 

Zero – The End of Prostate Cancer 

 

(1) NCI Dictionary of Cancer Terms. 
https://www.cancer.gov/publications/dictionaries/cancer-terms/def/precision-medicine 
. Accessed September 7, 2020. 
(2)   Gutierrez, M. E., Choi, K., Lanman, R. B., Licitra, E. J., Skrzypczak, S. M., Pe Benito, R., 
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https://doi.org/10.1016/j.cllc.2017.04.004   
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(6) ACS CAN. “Survey Findings Summary: Understanding Provider Utilization of Cancer 
Biomarker Testing Across Cancers.” December 2021. 
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n_of_biomarker_testing_polling_memo_dec_2021.pdf  
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 4, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Life Insurance & Financial 
Planning Committee met at Harrah’s Las Vegas in Las Vegas, Nevada on Friday, March 
4, 2022 at 4:30 p.m. 
 
Nevada Assemblywoman Maggie Carlton, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Rep. Deborah Ferguson, DDS (AR)   Sen. Shawn Vedaa (ND) 
Asm. Ken Cooley (CA)    Rep. Wendi Thomas (PA) 
Rep. Matt Lehman (IN)    Rep. Carl Anderson (SC) 
Sen. Randy Burckhard (ND)    Rep. Tom Oliverson, M.D. (TX) 
Sen. Jerry Klein (ND) 
 
Other legislators present were: 
 
Sen. Robert Mills (LA)     Asw. Michelle Gorelow (NV) 
Sen. Paul Utke (MN)     Asw. Danielle Monroe-Moreno (NV) 
Rep. Jim Murphy (MO)    Asm. Steve Yeager (NV)  
Rep. Richard West (MO)    Rep. Forrest Bennett (OK) 
Rep. Emily O’Brien (ND)    Rep. Lacy Hull (TX) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Asm. Ken Cooley (CA), NCOIL President, and seconded by 
Rep. Carl Anderson (SC) the Committee voted without objection by way of a voice vote 
to waive the quorum requirement. 
 
INTRODUCTION AND DISCUSSION ON DRAFT PAID FAMILY MEDICAL LEAVE 
(PFML) INSURANCE MODEL ACT PROPOSAL 
 
Asw. Carlton stated that the first order of business on the agenda is a discussion on 
PFML insurance model act proposal.  This is merely a discussion and introduction of the 
language as you’ll notice the American Council of Life Insurers (ACLI) is proposing it and 
a legislator has not signed on a sponsor yet.  So, no action will be taken on this today 
but we wanted to go ahead and start the conversation. 
 
Karen Melchert, Regional Vice President of State Relations with the ACLI stated that I’ve 
been before this committee several times over the last few NCOIL meetings to talk about 
what it is we’re presenting to you today and the concept behind that.  A few years ago 
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we started looking at how we might be able to as the insurance industry offer a paid 
family leave option that was from the private sector.  We saw a lot of PFML proposals in 
the states and many of them did contain a private component.  Some of them were state 
run systems.  And we thought, who better to provide that insurance than those of us who 
write disability income?  We have the built-in administrative structure.  It won’t cost the 
state anything.  It’s something that as we look for as the employment market becomes 
more and more competitive and companies want to offer more enhanced benefits.  It’s 
something we can provide to them that they can offer along with the other medical 
benefits that they provide.  It’s not a medical product, it is your ability to take time to care 
for a family member that needs your assistance in whatever capacity that is. 
 
So, we set about creating a model act and we actually did bring this before the 
committee in March of 2020 which seems like it was eons ago but obviously with the 
pandemic we put that on hold and really started to re-work it as we talked with some 
insurance departments about what this would be if we brought it to them.  The main 
issue we have with being able to offer this product is that there is no line of authority in 
most states for this particular product.  So, what the model before you does is create that 
line of authority in your state insurance code.  And we offer in the appendix, which was 
the body of our original model proposal, something that can be adopted as a regulation 
or it could be included in the statute.  It’s really up to the particular state and how you 
want to factor that into your own code. 
 
Some states are very particular and want more detail in the statutes.  Some states want 
less detail in the statute and more detail in the regulation.  So, we feel that this proposal 
before you gives you that option to do either way but the most important part of it is 
giving us the authority to write the product so that we can bring that as a solution.  Even 
if your state does not have a paid family leave act or any kind of requirement like that, it 
is the intention of our members that they would like to bring it forward to business where 
we do other supplemental benefit type products, they would like to be able to bring this 
forward as something they can add to enhance the benefits that they provide for their 
employees.  So, that’s the gist of our proposal and I would also like to take this 
opportunity as Asw. Carlton mentioned, we do not have a sponsor so, if anyone would 
like to sponsor this for formal introduction at the July meeting, I would be happy to speak 
with you after the committee.   
 
Asw. Carlton stated that I just want to make sure that I understand the proposal fully.  
So, the proposal is to offer this as a line of insurance to employers like we would be 
offering workers comp and other insurance.  This wouldn’t be something that the 
employer would cost shift to the employee to cover, correct?  This would be something 
the employer would purchase so that if they had employees that needed family medical 
leave, it would be a product they could access to help supplement the cost of that? 
 
Ms. Melchert stated that you could structure it frankly, any way you would like it to but I 
think our vision would be that it would be a product that the employers would offer as an 
employer paid benefit.  I don’t know if we anticipate there would be a co-insurance or a 
co-premium pay - probably not since most of the paid family leave acts we’ve seen in 
states require the employer to provide it.  So, if there is a requirement for the employer 
to provide it, then the employer’s going to have to pay for that.  And this is insurance that 
they can purchase to cover that requirement such as workers comp.  However, if it’s in a 
state where there is not a paid family leave mandate and they might want to share the 
cost, there might be a way to structure that but because we haven’t created the product 
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yet, it hasn’t been approved yet, so I’m not sure how that would play out.  But this was 
borne out of the idea that these paid family leave requirements are out there.  It’s 
something that the employer would have to pay.  The employer would pay all the 
premium it would not be shifted to the employee. 
 
Asw. Carlton thanked Ms. Melchert for putting that very clearly on the record and stated 
that I’m totally supportive of an employer being able to purchase this.  As a small 
employer of a nonprofit with a total of six people, we offer this, we don’t have a backup 
product.  It’s just something that I have to build into my budget every year.  I would have 
concerns about cost shifting to employees.  To me, when I look at family medical leave 
it’s something that we do because we support the family, and we support our 
employees.  I wouldn’t want to see us cost shifting it to them.  We don’t charge our 
employees to cover them for workers comp.  It’s our responsibility to take care of our 
employees and I just see family medical leave as a responsibility towards your 
employees.  So, I just want to make sure that we had that clear and on the record and I 
understand the difference and the line between a state that mandates it and a state that 
doesn’t so that we can’t guarantee what happens in every state. 
 
Rep. Wendi Thomas (PA) asked if there are any states currently that offer this product.  
Ms. Melchert replied no, not yet but Virginia just passed the enabling legislation.  We 
have been working with the Bureau of Insurance in Virginia on this and the bill is before 
the Governor, and he’s expected to sign to it.  And then a regulation will come forward 
governing it.  But no, this is not offered in any state currently.  Ms. Melchert then stated 
let me correct that, it is in a few states where the insurance companies are the 
administrator of the state run program.  Like, Massachusetts and New York.  Rep. 
Thomas stated that it was my understanding that there were a few large employers that 
offer this benefit.  So, are they just self insuring?  Ms. Melchert replied yes. 
 
LIFE INSURER PERSPECTIVES ON COVID-19 DEVELOPMENTS 
 
John Mangan, Vice President and Deputy for State Relations with the ACLI Insurers 
stated that I’ve been asked to give just a quick update on perspectives on COVID from 
the life insurance industry perspective and I thought what I would do is just cite a couple 
of key news articles that have come out recently that I think will give you a little bit of a 
sense of our perspective right now.  The Wall Street Journal (WSJ) has done a couple of 
terrific pieces in the last month or two.  The first one I’ll highlight is that we’ve had the 
largest increase in death benefit claims in America in the last year and a half since the 
flu epidemic of 1918.  That’s an incredible statistic, it’s been over 100 years.  A 37% 
increase in mortality and death claims in that period.  And just to give you a sense, from 
year to year there’s always fluctuations in mortality but nothing that exceeds 4% or 5% 
perhaps – 37% is a very sobering number when you look at that. 
 
And interesting in the latest article from the WSJ on the 23rd of this month is that roughly 
half of the increase in mortality are deaths that are unrelated to COVID.  We can 
certainly see the effect of COVID, but then deaths that are caused by delayed medical 
care and by substance abuse, and by lack of access to healthcare because of the 
backlogs in our medical system also contribute to virtually half of that increase in 
mortality.  So, the impact of COVID has really been two parts really - the disease itself 
and then the impact on people's general health.  A lot of those deaths of course have 
affected people that are vulnerable and they’re older but we’ve also seen a very large 
increase in the death rate for working age adults.  A huge increase.  So, that tells you 
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that, especially during the Delta outbreak, it really affected working people.  People who 
were in pretty good health.  So, it’s a very sobering fact.   
 
The second thing I want to note is another article that just appeared yesterday in Forbes 
and that has to do with how does this affect the life insurance industry and the solvency 
of our companies?  And I was encouraged by the article because many of our large 
companies said we’ve been able to handle this increase, we’ve been able to take care of 
people during a very difficult time.  Our companies are resilient and they are financially 
strong and it’s the view of our optimistic industry leaders that this is not going to cause a 
price increase overall for people who are in the life insurance market.  And by the way, 
the increase in demand for life insurance during this period has been significant 
especially among younger people which is very encouraging.  I mean obviously we’ve 
been trying to reach younger people to think about securing their future, and so this has 
been a motivator for that.  So, the pricing issue is still stable.  We have good strong 
capital, and part of that is because legislators in the states working with our 
commissioners have adopted financial solvency standards that have protected 
consumers over the years and we complement you for your work on that and we’ll 
continue to work with you on solvency protection in your committees. 
 
One of things we’re not sure about is the long-term impact of COVID on people’s health.  
Whether it’s a minor case or a serious case, we’re still uncertain what those long-term 
impacts will be on mortality.  For serious cases, we know there are going to be some 
impacts to physical health but our own Chief Actuary has said that’s one of the 
uncertainties that we’re going to be having to keep our eye on and that kind of takes me 
to the issue of vaccinations, because I know you wanted to talk a little bit about that.  I 
think it was last week, the Centers for Disease Control and Prevention (CDC) released 
its latest data and what they said is that an unvaccinated adult and that’s defined as 
somebody who has not received any vaccine, not even one dose, is 97 times more likely 
to die from COVID than a fully boosted adult.  That’s an incredible number.   
 
Now, for somebody who’s had at least one dose of a vaccine the risk drops dramatically, 
but is still seven times more likely to die than somebody who’s fully boosted.  This really 
speaks to the effectiveness of vaccines in preventing serious illness and death and I 
mention that because it’s obviously the context for a lot of state interest in vaccination 
and some of these issues can get very political but our focus as an industry is really on 
the facts and how it affects people and of course our industry.  So, we’ve been tracking 
legislation in the states and have noted more than 200 pieces of legislation that affect 
vaccine policy and we’ve been looking carefully at those bills to see the impact on our 
industry and what we found is so far only about ten to twelve of those pieces of 
legislation really directly affect the process of people applying for life or health insurance 
and/or the underwriting process that takes place when someone applies for coverage.  
So, it’s a pretty small percentage. 
 
There are more bills that deal with generally discrimination in public accommodations.  
So, there are a lot of bills that say you can’t discriminate based on vaccine status in 
providing access to restaurants, public buildings, stadiums, etc.  Those don’t directly 
affect an insurance underwriting process but we keep a close eye on those just in case 
there’s some overlap.  The insurance code has current protections in the Unfair Trade 
Practices Act regarding how insurers treat people fairly in the application process.  So, 
we have that anti-discrimination protection already in place and we’re monitoring those 
bills to see if they can spill over to affect our industry.  We’ve also seen a few bills that 
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say for instance if you're an employer who has a vaccine mandate, you’re not eligible to 
engage in state contracting.  Those can be of concern to our industry where we’re 
providing the employee benefits for instance in a state.  We provide life insurance, 
disability, paid medical leave, retirement, etc.  So, we do have a concern about some of 
those bills. 
 
The vast majority of the bills really have to do with regulating employers and the use of 
passports and things like that.  They really affect the employer and not necessarily the 
insurance company.  And I guess my final point would be as you look at those kinds of 
bills, look at the unintended consequences that could arise and we’re happy to help be a 
resource on that.  We want to make sure that as you deliberate over those that we don’t 
interfere with the legitimate process of trying to get people covered because we want to 
make sure people are covered against these risks.  The employer’s really at the crux of 
a lot of this and that’s why I’m pleased that my colleague is here from Unum because I 
think he has some great perspectives on how employers can navigate some of this 
activity in the state. 
 
John Haley, AVP of Gov’t Affairs at Unum thanked the Committee for the opportunity to 
speak briefly speak about COVID-19 vaccination legislation and what Unum is doing to 
respond to the ever changing landscape.  For those who are unfamiliar with Unum we 
offer a suite of employee financial protection products leading with short and long term 
disability insurance of which Unum is the largest provider.  As Mr. Mangan mentioned, 
industry is closely watching for potential vaccine mandate legislation out of all 50 states 
and the federal government. Unum, like many other carriers, offers our financial 
protection products in every state across the U.S.  While there are many different 
approaches to how individual states are approaching this issue, Unum saw an employer 
need for compliance assistance and quickly responded with an innovative product.  In 
the days following the now withdrawn federal Occupation Safety and Health 
Administration (OSHA) employer vaccine mandate, Unum developed a solutions product 
called Vaccine Verifier.  The Vaccine Verifier solution is a simple secure way to verify 
vaccination status, manage exemptions and oversee testing requirements all in one 
place.  Backed by an expert team well versed in supporting workplace policies and 
managing complex compliance regulations, Vaccine Verifier does more than just track 
employer responses.  It eases the burden of COVID-19 protocols from human 
resources, while helping employees feel safe, secure and supported. 
 
In addition to Vaccine Verifier, Unum has been expanding our digital solutions business 
that ultimately began with leave management.  We continue to assess the evolving 
needs of employee services as businesses across the country are dealing with the 
uncertainties of COVID-19.  While I hope the worst of the uncertainties are behind us, 
Unum stands ready with the rest of the insurance industry to continue to help 
businesses, their employees, and all our customers navigate these challenging times.  A 
stark reminder of this pandemic challenge is the fact that through the end of 2021 Unum 
paid more than $500 million in COVID related life insurance claims which is a tragic 
reminder of the importance of providing families with financial protection benefits when 
they need it the most. 
 
Rep. Matt Lehman (IN), NCOIL Immediate Past President, stated that it’s troubling and 
very concerning the amount of claims Unum paid out because of the pandemic.  My 
question goes to the discussion in Indiana recently about this declining.  For example, 
our hospitalization in Indiana went from about 3,900 on the January 19 to 500 last week.  
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That was the peak of last week, 500 people.  Are you seeing any sort of a dramatic drop 
in the last 30 to 60 days?  Mr. Mangan stated that I think that it might be a little too soon 
for us to have data.  I think some of these are through 2021 but we’re going to be 
monitoring obviously that very carefully.  But I do think you’ve seen a downturn in cases, 
you’ve seen the downturn in hospitalization.  It’s the hospitalizations that often lead to 
death so that’s an encouraging factor but I don’t have any statistics on the last 30 to 60 
days.   
 
UPDATE ON INTERSTATE INSURANCE PRODUCT REGULATION COMMISSION 
(IIPRC) DEVELOPMENTS 
 
Karen Schutter, Executive Director of the IIPRC thanked the Committee for the 
opportunity to speak and stated that the IIPRC  is one of the key partnerships of the 
state legislative and state regulatory community.  That’s been in place now for over 15 
years.  I really appreciate you having us as a regular agenda item to keep you apprised 
of our activities.  Many of you around this table are states that have joined this compact.  
You’ve enacted a piece of legislation.  Likely that was 15 years ago or 10 years ago.  It 
was to embrace and come together in a collaborative and cooperative fashion to agree 
upon content requirements for individual life, annuities, long term care, and disability 
income products as well as, group products.  
 
I’m happy to say we have over 100 uniform standards and that has been the work of 
your regulators and your legislators who have engaged in the commission’s process and 
as of 2021, I would also venture to say most of the life insurance and annuities industry, 
as well as long term care, and we’re starting to see disability income, have filed their 
products through the commission on behalf of our states.  And we’re transparent to all of 
our states.  All of your regulators see the work we do on their behalf, and they’re also the 
ones that put the standards that we use to review those products in place.  We also have 
a robust legislative committee and Rep. Lehman is our Chair this year.  Four members 
of NCOIL are appointed: Rep. Deborah Ferguson, DDS (AR), NCOIL Secretary, is one 
of our newest members, as well as, Rep. Tom Oliverson, M.D. (TX) and Asm. Roy 
Freiman (NJ).  And I want to thank Asw. Carlton for her service as she was on the 
legislative committee for a few years.  And there are several other members in your 
organization that have participated and can share with you the experience and the 
transparency that goes on at the compact and how it really is a successful initiative.  
 
Rep. Lehman has asked me to update you on a couple of things and this comes out of 
the update that we gave at the last meeting.  We did a very in-depth PowerPoint and 
there was a case a couple of years ago out of the Colorado Supreme Court.  It seems 
that courts haven’t really caught up in several areas and understanding that states have 
come together in many areas, not just in this area, but in occupational licensing many of 
you have probably seen a lot of compacts come past your desk in the last couple years 
for nurse licensing, and physical therapy.  So, compacting is becoming a very common 
solution to state based cooperation.  However, I think courts look at compacts and say, 
well Congress has to be in the middle of that in order to make that compact work.  And in 
state based regulation we’ve been able to accomplish a lot without Congress and we’ve 
have had a lot of discussions about that Congressional intervention.   
 
So, after this court opined that maybe the compact needs to look at whether it needed 
Congressional consent to come together and develop standards that would apply to 
products that are issued in your market, the commission members went back and looked 
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at the history of this compact and we did obtain a form a Congressional consent.  If 
you’re familiar with the way Congress plays a role in the District of Columbia, they did 
enact federal law back in 2006 consenting that D.C. could join this compact and that 
they could delegate the authorities under this compact and after much outside counsel 
review, there is a good argument that this compact has already received that implied 
Congressional consent which wasn’t argued in that Colorado case and there is a high 
likelihood that it would have changed the outcome of that. 
 
So, our outside counsel has suggested, and their report is transparent - we’ve published 
that, that the commission recognized that it did receive implied Congressional consent 
and that it can come together, develop uniform standards that apply to products that can 
be issued in the compacting states.  That’s essentially the purpose of the legislation that 
you all adopted way back when, or even in the past year like Delaware.  So, the 
commission members have developed what they call an advisory opinion laying out this 
approach.  They asked that we also go to our outside counsel and get an opinion of 
support for that written approach that the commission is considering and we’re in the 
process of doing that.  So, we are hoping that by the commission’s next in person 
meeting, which will be at the National Association of Insurance Commissioners (NAIC) 
meeting in April, that we will be able to distribute the advisory opinion along with our 
outside counsel opinion of support.  I think that is very important to those states that are 
looking at the compact and wanting to make sure that it does fulfill the purpose that it 
was intended to do and that by adopting that there was this implicit Congressional 
consent.  Congress is not interfering with state based regulation or what the compact, 
and the members, and the legislators are doing.  This just helps courts to understand 
what this compact is a little bit better. 
 
The other item that Rep. Lehman asked me to update this committee on is that we have 
a first in the compact.  Sometimes, we have firsts, and we have the first state who is 
right now undergoing the legislative process to repeal the compact and that’s South 
Carolina and their reason for repeal has to do with long term care, which I know is an 
issue in all of your states.  And you heard the NCOIL-NAIC Dialogue, and I would note 
all those commissioners participating in the Dialogue are from compacting states.  And 
there are some other dynamics going on in the long-term care market and you heard a 
little bit about that and I think that that really caused South Carolina Insurance Director 
Ray Farmer to go back and look at his laws.  Just in the past couple of years there’s 
been a law put in place that he now has rate authority over all his long-term care 
products.   
 
And the compact is a very small part of that.  We do look at rate increases that are under 
15% for products that we’ve approved.  Anything else over 15% the department reviews 
those, and those go to the state.  We worked last year to help address South Carolina’s 
concerns but it had gotten to a point where there were a lot of political wins and it felt like 
the best approach is to repeal though Dir. Farmer has been very transparent to say he 
wants to come back in the next year or so and will likely not participate in long term care 
which some states don’t.  I really don’t think this is about the compact for him and we’re 
working with the South Carolina department very closely.  The other thing I would just 
say is about the way this compact was built - the legislators are directly in charge of it.  
You have the power to enact this compact and create it and you have the power to 
withdraw so we are facilitating all rights in between that for the states including this right 
to repeal and we will work with South Carolina and welcome them back with open arms 
hopefully in the next year or so. 
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Sen. Randy Burckhard (ND) stated that the thought just hit me and maybe I heard it 
wrong but did you say if the rate increase is less than 15% you just kind of let it go?  Ms. 
Schutter replied no.  We benefit states as we have very detailed standards about what a 
rate increase must comply with and it goes through a very thorough review by 
credentialed actuaries at the compact.  So, it must be very thoroughly reviewed and 
these are not on your legacy products, which you probably are hearing about.  The 
compact’s only been approving long term care since 2011 so it’s about ten years and 
we’ve only had probably about five products that have needed an enforce rate increase.  
And when we were putting in the standards, regulators very concerned said, you know 
anything over 15%, we want to be the ones that approve it because those could get 
really high.  We still do a very thorough review on those but it’s within the state.  Each 
department would have to approve it.  But the way the standards work is if it’s 15% or 
less and we find that it’s fully justified under those detailed standards, then we can 
approve on behalf of the states and we’re very transparent in everything we do with that. 
 
Sen. Burckhard stated that it’s my experience that long term care insurance almost 
always goes up more than 15%.  And that’s not your fault but it’s a situation of our 
premium increases and our benefits stay the same.  What should I do with my policy?  I 
hear that a lot. Ms. Schutter replied exactly and stated that long term care is a very 
sensitive subject.  You’re right that we don’t see a lot of the under 15% increases - most 
of the rate increases that come in are over 15%.  We do an advisory review.  In 2020, 
we actually had our first in force rate increase under 15% and I think that caused South 
Carolina to say we want to review and approve them all but again we’re working with 
them to address their concerns. 
 
Rep. Anderson stated that let me first reassure Rep. Lehman and Ms. Schutter that 
South Carolina is on solid ground but with the compact we did have a problem and the 
problem was with long term care.  I serve on the Labor, Commerce and Industry 
Committee and I serve on the Insurance subcommittee.  Dir. Farmer suggested that we 
would opt out but we will step right back in and I want everybody to understand us opting 
out will give us the privilege when we step back in to not go with the long term care part.  
So, you have to step out in order to delete something and then step back in but I just 
wanted to assure you that South Carolina is in support of the compact.  
 
Rep. Lehman thanked Ms. Schutter and Rep. Anderson and stated that I think South 
Carolina has been a very strong proponent of the compact.  It’s kind of a we have to get 
out to get back in situation.  To my colleagues, we are all here because of our 
relationship to being on an insurance committee in our respective bodies and I know that 
nothing is as dull and boring as insurance unless you’re talking about insurance 
compacting.  But I want to reassure you that it is so vital that we do this for uniformity 
and I think it has made our states better.  And on this issue of the Colorado Supreme 
Court decision, we have met and we’ve talked about this and I think NCOIL will be 
putting its full support behind this opinion to say that as regulators in the state level, it is 
key that those states continue to have the right to do that.  I think that there’s some solid 
ground there.  I hope that is successful and I just want to reiterate that there are states 
that are not in the compact and I think we need to continue our effort to bring them in.  I 
think the industry would like to see them in.  I got involved with the compact four or five 
years ago and I have learned a lot.  I highly recommend that you dig deep into this, 
because this is something I think the carriers in your states utilize and want to continue 
to utilize and I think it’s very important that that stay healthy. 
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Ms. Schutter thanked Rep. Lehman and everyone for the support and stated that it’s 
important to know that your regulators, if you’re a compacting state, they are engaged.  
You have regulators long time regulators in each department that are engaged.  They’re 
the experts, they're the ones that help draft the standards.  It’s not some third body.  Our 
office just administers.  We kind of drive the car but your commissioners tell us where to 
go.  The other thing I just also want to point out is, a state doesn’t have to fully repeal 
something to opt out.  What happened in South Carolina is it just got to the point where, 
and long-term care is such a sensitive issue, that they felt that this was their best way 
and Indiana has opted out of long term care.  Nevada did opt out, but they’ve opted back 
in and have found the benefits there.  So, we are always here to facilitate any concerns 
any states have because really it’s your sovereign right to determine how you participate 
in this compact or any compact. 
 
CONSIDERATION OF RE-ADOPTION OF MODEL LAWS 
 
Upon a motion made by Rep. Anderson and seconded by Asm. Cooley, the Committee 
voted without objection by way of a voice vote to re-adopt the NCOIL Secondary 
Addressee Model Act and the NCOIL Insurance Compliance Self-Privilege Model Act. 
times. 
 
MINUTES 
 
Upon a Motion made by Rep. Anderson, and seconded by Asm. Cooley, the Committee 
voted without objection by way of a voice vote to adopt the minutes of the Committee’s 
November 19, 2021 meeting in Scottsdale, AZ. 
 
ADJOURNMENT 
Hearing no further business, upon a motion made by Rep. Anderson, and seconded by 
Asm. Cooley, the Committee adjourned at 5:45 p.m. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
LIFE INSURANCE & FINANCIAL PLANNING COMMITTEE 

INTERIM COMMITTEE MEETING 
JUNE 3, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Life Insurance & Financial 
Planning Committee held an interim meeting via Zoom on Friday, June 3, 2022 at 11:00 
A.M. (EST) 
 
Assemblywoman Maggie Carlton of Nevada, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Asm. Ken Cooley (CA)   Rep. Carl Anderson (SC) 
Sen. Travis Holdman (IN)   Rep. Jim Dunnigan (UT)   
Sen. Walter Michel (MS)   Sen. Eric Nelson (WV) 
Sen. Bob Hackett (OH)   Del. Steve Westfall (WV) 
Rep. Wendi Thomas (PA) 
 
Other legislators present were: 
 
Rep. Joe Fischer (KY) 
Rep. Brenda Carter (MI) 
Sen. Vickie Sawyer (NC) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Asm. Ken Cooley (CA), NCOIL President, and seconded by 
Del. Steve Westfall (WV), the Committee voted without objection by way of a voice vote 
to waive the quorum requirement. 
 
INTRODUCTORY REMARKS: CHAIR CARLTON 
 
Asw. Carlton thanked everyone for joining the meeting today and stated that the purpose 
of today’s meeting is for the Committee to conduct some business in advance of its July 
meeting in New Jersey so that the Committee is able to handle all of the issues on its 
New Jersey agenda in a timely manner.  We’ll get started today with a continued 
discussion on enhanced cash surrender value (ECSV) endorsements on life insurance 
policies and their interaction with the standard nonforfeiture law (SNL).  This issue has 
been discussed at a very high level during the NCOIL – NAIC Dialogue the past two 
NCOIL national meetings, and now is an opportunity to get a bit more into the weeds on 
the issue by discussing it in this committee which has subject matter jurisdiction over the 
issue.  We’ll then have an update and discussion on the S&P Global Rating proposal to 
revise its methodology for assessing insurers’ financial strength: “Insurer Risk-Based 
Capital Adequacy – Methodology and Assumptions.”  There has been a lot of activity on 
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this issue since it was first brought to our attention earlier this year, so this will be a 
productive overview and discussion on what the status is and what the next steps are. 
 
CONTINUED DISCUSSION ON ENHANCED CASH SURRENDER VALUE (ECSV) 
ENDORSEMENTS ON LIFE INSURANCE POLICIES AND THEIR INTERACTION WITH 
THE STANDARD NONFORFEITURE LAW 
 
Asw. Carlton first recognized Sen. Travis Holdman (IN), former NCOIL President, for 
some introductory comments.  Sen Holdman thanked Asw. Carlton for placing this very 
important issue on the agenda.  This issue came to my attention in Indiana with what 
appears to be a violation of the SNL.  Just to bring folks up to speed, the ECSV 
endorsements are limited time offers made to life insurance policyholders to surrender 
their contracts for amounts well over the cash surrender value, for the purpose of 
terminating the policy and allowing the carrier to convert reserves to profit.  At the same 
time there are viatical settlements, which are heavily regulated, and are sales of a policy 
owner's existing life insurance policy to a third party for more than its cash surrender 
value, but less than its net death benefit. 
 
Upon hearing about this issue in my home state of Indiana, I sent a letter to our 
Insurance Commissioner Amy Beard and we followed that up with discussions at the 
NCOIL-NAIC Dialogue in Scottsdale.  I think the thing that disturbs me the most is what 
appears to be the violation of the rule of law.  There is a course for insurance companies 
to take if they wish to do ECSV endorsements and it has to become a viatical settlement 
company and be regulated as one instead of doing this as a life insurance company 
apart from viatical settlement legislation in all our states.  With that, that’s all I have and I 
know there are other folks who want to speak and I think we should pursue this.  I note 
that we have had somewhat of a positive response from Cmsr. Beard in IN to basically 
send a letter to put an end to this practice by life carriers so hopefully that will come 
about.   
 
Nat Shapo, Partner at Katten, Muchin, Rosenmann, LLP, and former Director of the 
Illinois Department of Insurance thanked Asw. Carlton and Sen. Holdman for the 
opportunity to speak and stated that my client is LISA, the trade ass’n for licensed life 
settlement brokers and providers in the thoroughly regulated secondary market as Sen. 
Holdman mentioned before.  The concern that they’ve raised and that we’re grateful to 
have the opportunity to talk about is carriers making spiked limited time cash offers to 
induce surrender of the benefits of the policy – ECSV.  It’s only being done at a small 
corner of the market and we hope it won’t spread and will be prevented from continuing.  
There are some examples here of these big spikes in cash surrender values for limited 
times: enhance CSV from $4,756.20 to $14,682.45 for four and a half months; enhance 
CSV from $19,037 to $360,601 for three months; and Enhance CSV from $0 to 
$561,000 for 15 days.  These are the increases in cash surrender value for limited times. 
 
The graph here is basically what it looks like – you have the steady progression of a 
normal CSV and then the big jump and it stays even for the offer period and then it goes 
back to the issued policy’s CSV.  The issue that Sen. Holdman flagged is the SNL 
smoothness requirement.  The SNL of course is a pillar of the insurance code and it’s 
mainly known for establishing minimum values for cash surrender for products that have 
an investment component.  The smoothness requirement is not as well known but was 
added after extensive debate in 1980 and it was meant to apply in addition to so there 
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are two requirements - you have to meet minimums and then progressions have to be 
consistent as you can tell from the new section added to the SNL: “Consistency of 
Progression of Cash Surrender Values with Increasing Policy Duration.” 
 
Dir. Shapo then presented some information from 40 years ago and stated that he did 
some digging and found a very clear legislative history and clear understanding of what 
the smoothness requirement means.  The report that preceded the drafting and adoption 
of the smoothness requirement said that the policy concern was equity among 
policyholders and different policy durations and noted that the law at the time didn’t put 
in any constraints upon the progression of cash values.  The goal was for the CV to 
follow an equitable pattern as they progressed.  That led to the adoption of the 
smoothness requirement in 1980 and the drafters of it which included department of 
insurance actuaries and life and health actuaries stated that the changes were extensive 
and dramatic and that it was very clear that the underlying purpose is to require a 
reasonably ordered sequence of increases and the purpose was to cure the defect that 
the SNL previously allowed for which was sharp increases in CV. 
 
The Society of Actuaries (SOA) described the rule as stating that you can’t have erratic 
CV, can’t have sharp jumps, can’t have spikes in nonforfeiture structure, can’t have a 
policy design that provides benefits discontinuous in nature and available only during 
certain windows of time.  Going back to the graph I showed before, if you line that up 
with what’s happening in the market with the rules I just quoted, I’m hoping that it 
wouldn’t be a rhetorical question that whether the progression of CV you see in the 
graph – does it follow a reasonably order of sequences, no; are they erratic, yes; is there 
a spike, a sharp increase or sharp jump, yes; are the offers made in the middle of the 
graph “benefits discontinuous in nature” that are “available only during certain windows 
of time”?  These are all the standards that were understood by the authorities at the time 
the smoothness requirement was added.  Hopefully this is rhetorical – does this comply 
with the SNL – no.  And I don’t think I’m being facetious in saying that it would be hard to 
intentionally design a product less complaint with a less smooth progression in CSV. 
 
The discussion should really begin and end with what the law says and what it requires 
but it is certainly worth looking at the rationale behind the law which is consumer 
protection and it was explained at the time what the consumer protections were.  The 
report that preceded the adoption and development of the smoothness requirement 
described a troubling case where the actual values are zero for nine years and arbitrarily 
set equal to a desired value for year ten well in excess so they are saying this is what we 
are trying to stop and is an example of what you see in the market where you had zero 
cash value and then a big jump in year 10.  As a practical matter, let’s say you have a 
policy and are trying to decide what to do with it and the CV of it is going down and you 
ask for an illustration for the carrier and they say, going back to the example I used 
before, it’s about $18,000 or $19,000 and that’s the CSV and they project it to continue 
to go down because you’re not funding it more or if you continue funding they project it is 
going to $20,000 and you say I’d rather use my resources somewhere else and l think I’ll 
surrender not knowing that an ECSV offer is coming in the mail as you had an illustration 
from the carrier that didn’t tell you it was coming and you surrender and then the next 
day or week or month the offer letters go out and you would have gotten paid 1,800% 
higher or $360,000 from the previous slide.  So, if you have another person who is an 
identical risk to you and has an identical policy and they pay the premiums for an 
identical period of time and they didn’t surrender and got that offer in the mail what 
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happens is they got 18 times the benefit for the same price as you so the inequities of 
that are obvious. 
 
That’s the basic law.  As a policy matter, our position is the SNL argument should be the 
beginning and end and Sen. Holdman referred to the rule of law but as a policy concern 
it is important to us that these offers mimic life settlements and they don’t follow the life 
settlement act’s consumer protections.  I have three comparisons where the life insurer 
ECSV offer materials use almost the same language to promote the product as life 
settlements providers use to promote their product.  Both ECSV offers and life 
settlements are limited time big cash offers in exchange for forfeiting the policy and 
death benefit.  That’s a risky proposition and the life settlement act’s protections are 
tailored to those risks and they are observed by life settlement licensees but not 
observed in ECSV offers.  Some of those key rights include recission rights as the life 
settlement statutes require by law that a life settlement offer recission rights of 15-60 
days depending on the jurisdiction after a life settlement and that’s important because 
you could have seller’s remorse as somebody got offered a big pile of cash and didn’t 
really think it through and shouldn’t have given up their death benefit so you can rescind 
the life settlement by a statutory right.  And if the insured dies during the rescission 
period, and this happens frequently, and it involves millions of dollars the rescission is 
automatic and you don’t have those protections with a ECSV. 
 
There is a fiduciary duty for brokers in the settlement market and not on ECSV.  There is 
a statutory requirement for a physician certification of consumer competency which is 
important with elderly consumers and you have to disclose relevant competing options 
with a life settlement but that’s not being done with ECSV.  I did some more digging and 
found the American Council of Life Insurers’ (ACLI) testimony when they were drafting 
the NAIC’s viatical settlements model and there is a back and forth where the idea of 
carriers competing with life settlements is brought up and ACLI said no, you shouldn’t do 
that as there are accelerated death benefits which are authorized life insurer benefits 
and regulated and protected by the department and if you’re’ doing viatical settlements 
you need to be a viatical settlement company and again these offers closely mimic life 
settlements.  So, the bottom line is that ECSV offers violate the SNL and avoid the 
protections of life settlements which are similar limited time cash offers.  An issue has 
been raised of whether the smoothness requirement applies to universal life (UL) and it 
plainly does.  The plain language of the SNL smoothness requirement of section 8 says 
that it shall apply to all policies and the SNL does have an exemptions section, section 9, 
and it enumerates eight products which are exempt and UL is not one of the exempt 
products so it’s a basic plain language reading.  SNL does authorize rulemaking for UL 
but its only for the minimums and as we discussed before there are two requirement for 
SNL - you have to meet minimums and meet the smooth progression of cash values.  
The rulemaking in the UL model only applies to minimums and is silent on smoothness 
and everyone knows if you have a statute and regulation and the statute says one thing 
and the regulation is silent then the statutory language controls. 
 
The model regulation I think it’s important to note states in its purpose that it “does not 
supersede existing requirements” so it would not need supersede the SNL and again the 
UL model nonforfeiture provisions apply only to minimums, not just to smoothness. This 
was well recognized at the time.  The American Academy of Actuaries (AAA) had a task 
force that the National Association of Insurance Commissioners (NAIC) was asked to 
consult with during the drafting of the UL model regulation and there was a quite 
categorical statement by the task force which said “Universal life policies should comply 
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with Section 8 of the Standard Nonforfeiture Law—the ‘smooth cash value’ test.”  The 
AAA UL Task Force, Sept., 1987, Statement on UL Model rulemaking: “In our report, we 
stated what we believe to be obvious: Universal life should comply with Section 8 of the 
Standard Nonforfeiture Law regarding smooth cash values. It should not be necessary to 
add this requirement to the model regulation; the requirement already exists.”  Again 
that’s basic statutory interpretation if you’ve got a requirement in statute and the 
regulation is silent on it then the requirement stands.  The SOA had a later discussion 
and said the same thing: “The universal life model, when it was created, had as its 
apparent main purpose the creation of a commissioners reserve valuation method 
standard [affecting reserves and taxation]….Because of this, the universal life model 
only addressed a small part of nonforfeiture. It controlled front-end loads and surrender 
charges. It doesn’t mention… smoothness.”  So, smoothness by the plain language of 
the SNL and by well understood interpretations of smoothness it does apply to UL 
products. 
 
Karen Melchert, Regional VP, State Relations at the ACLI thanked the Committee for the 
opportunity to speak and provide brief remarks in response to issues that have been 
raised to this committee regarding ECSV endorsements.  First, let me address the issue 
of whether or not these riders violate the SNL and the accompanying smoothness test.  
While we do not believe that these ECSV endorsements violate the smoothness 
requirement under the SNL, it’s our understanding that at the March 3, 2022 NCOIL 
meeting in Las Vegas during the NCOIL – NAIC Dialogue, Oklahoma Insurance 
Commissioner Glen Mulready indicated that he had reached out to Ohio Insurance 
Director Judy French who currently Chairs the “A” committee at the NAIC which is the 
committee with jurisdiction over life insurance issues and has requested that Dir. French 
bring this issue to the Life Actuarial Task Force (LATF) and we believe that is the 
appropriate place to begin this evaluation of whether or not there is a violation of the 
smoothness test.  As I said earlier we don’t believe that is the case but we do think that 
LATF should take a look at it to settle the matter once and for all and perhaps put 
additional guidelines around that and if that is the case and it would require further 
statutory changes then I think it would be an appropriate discussion for NCOIL to take up 
but it is an actuarial evaluation and we think to start with LATF would be an appropriate 
place.  We have not had a chance to develop a policy statement other than what I can 
share with you today which is what in our discussions with our members they feel that 
this does not violate the smoothness requirement for various reasons.  Unfortunately 
that’s about all I can say on that issue but we do think an examination by LATF is 
appropriate and we look forward to participating in that process and then coming back to 
discuss whatever necessary changes might be with NCOIL at that time. 
 
With respect to other issues that have been raised with respect to ECSV endorsements, 
they are not a life settlement transaction - they are endorsements most of the time 
added at the time of issuance and they are offered across the block and they cannot be 
offered individually as they have to be offered across the block of business for everyone 
whereas a life insurance settlement offer is solely discriminatory in that they offer them 
to individuals after extensive underwriting and review of the health of the policyholder 
and there are no such underwriting provisions of the exercise of an ECSV endorsement 
as it is something that can be and should be elected by the policyholder and is not 
unilaterally offered by the insurance company as they can’t activate it as it’s at the sole 
discretion of the insurance policyholder if they want to surrender their policy.  It’s an 
option versus a life settlement as that’s certainly another option too but these ECSV are 
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offered non-discriminatorily across the book of business and cannot be addressed at an 
individual policyholder level. 
 
In addition, insurance companies are highly regulated entities and they are subject to the 
Unfair Trade Practices Act (UTPA) and these riders and endorsements must be filed and 
approved by the department of insurance before they can be used and the UTPA among 
many things prohibits discrimination and those laws would also apply to these riders as 
well.  In contrast to life settlements where a policyholder is selling their policy to an 
acquiring company, an ECSV is just that it is a surrendering of the policy so when you 
surrender your policy the policy ceases to exist but when you sell it to a life settlement 
company they continue to pay the premium to keep that policy in force so there is a 
difference with continuing a policy in force and obviously surrendering a policy.  When 
you surrender a policy, and you can do that for a number of reasons, to an insurance 
company that policy ceases to exist and in order to reinstate it the policyholder would 
have to go through underwriting again and would have to pay the missing premium that 
had not been paid during the period of time when they had surrendered the policy in 
order to reinstate the policy.  That’s standard across all life insurance policy’s - when you 
surrender it you are surrendering it and its very clear and you have to sign it over and 
make sure that is something that’s been made clear to you. 
 
They are obviously very different than what a life insurance settlement company is.  
They are enhanced value benefits that are added to the policy most of the time at the 
beginning of the policy or elsewhere in accordance with the life insurance company’s 
operations but again it has to be made across the entire block of business and can’t be 
cherry picked for those that they think are appropriate.  Most importantly, these ECSV 
products are a benefit to the consumer and do not harm the consumer in any way and 
the policyholder is under no obligation to surrender the policy at any point in time.  They 
are the ones who decide to exercise the benefit.  It provides a consumer with another 
option when he or she might be considering selling their policy for the cash value that 
has accumulated and unlike life settlement offers whose value is based on an individual 
assessment of the health of the policyholder, ECSV products are calculated uniformly 
across the block of business based on a formula included in the benefit. 
 
I can’t speak to the examples that Dir. Shapo provided where these spikes and offers 
and limited time offers were made because from the discussions that I’ve had I’m not 
aware of that practice so I’m not prepared to respond to that because I don’t have 
knowledge of that, but I’d certainly like to see the examples that Dir. Shapo has noted 
and to see whether or not there is an issue there.  But these are very widely used but 
maybe not in the circumstances that Dir. Shapo had pointed out - they are 
endorsements that are added and they come in a variety of forms and most of them 
don’t have limited time options and again as I said they are all filed and approved for use 
by the DOI and are subject to all the regulations that life insurance companies are 
required to follow.  In contrast, life settlement companies up until the laws were enacted 
with the NAIC life settlements model act and the NCOIL life settlements model act there 
were no regulations around life settlement companies and that is precisely why those 
laws were put into place.  We don’t think these products are in violation of any laws and 
we think they are perhaps an alternative to a life settlement option that a policyholder 
may hope to choose and it’s not something that we think should be prohibited or turned 
into a life settlement company in order to do them as they are enhanced value 
endorsements which are added to UL policy’s primarily. 
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Before opening it up for questions and comments, Asw. Carlton stated that she thinks it 
sounds like there does need to be a lot more discussion.  I don’t think we’d be having 
this discussion if there wasn’t an issue somewhere so I think there is going to be a lot 
more discussion to get the actual impact of all of this. 
 
Dir. Shapo stated that I have a lot of notes and I have a big picture point which is that 
Ms. Melchert described her understanding that ECSV is something that’s done at policy 
issuance and that is widely done throughout the industry on a variety of forms and that 
they are not limited time options.  We may be talking across each other a little as there 
are certainly products of endorsements and riders that have bene used for years that are 
called ECSV offerings and we don’t have a beef with those.  I do want to make clear that 
the way I heard Ms. Melchert describe it, those are not the products we are concerned 
with.  There is a very small strata that’s just come up in the last few years as opposed to 
the well-established ECSV products described by Ms. Melchert and the product we’re 
talking about is very new and has only been seen by 2 or 2.5 companies depending on 
how you want to describe it and they are exactly what I described before and that’s a 
small portion of the market and they are indisputably making these spiked limited time 
offers and they are using the same nomenclature and calling them ECSV’s.  We are not 
raising a concern about the ones I heard Ms. Melchert describe – widely used, available 
at the issuance of the policy and not spiked offers that come out of the blue 10 years into 
a product which is what I described earlier which is what we are concerned with.  I want 
to make clear that with respect to what I heard Ms. Melchert describe we do not object to 
them. 
 
Asw. Carlton stated that more conversation needs to occur to make sure we’re talking 
about the exact problem that’s occurring so a lot more information needs to come up and 
I do think NCOIL is the proper venue to have this conversation because ultimately we’re 
all responsible to our constituents that are experienced these issues. 
 
Asm. Cooley agreed with Asw. Carlton’s statements that this is a very important topic 
and noted that he would like to acknowledge that Ms. Melchert makes a good point that 
you have unfair practices laws and other laws with wide application and the approval 
process itself makes sure the right things happen in the marketplace and I think the 
issue becomes that those laws of broad application are important and do sort of scrub 
the business and makes sure it stays within the lines but something like this where its 
offered on a short term to a limited audience there is a reason we have a more specific 
statute so if a law of general application applies that’s always relevant but where there 
are more specific statutes that becomes important and in the fact pattern of what is 
going on and it’s a limited universe of recipients and also for a limited time it makes it  a 
little harder to understand how the fairness issues work.  I certainly do agree that the 
broad statutes of application that sort of lay down the applications of the business are 
directly on point but that while true we still have the more specific statutes on the books 
that address this practice and they become relevant.  This is a good topic for discussion. 
 
Sen. Holdman stated that I appreciate everyone’s time and I think Asm. Cooley said it 
best in that we have the smoothness requirement which I think this practice violates and 
I think the practical fairness question comes into play and a right of rescission for those 
folks gets ignored and I would take issue with a number of things that ACLI said and I 
think it’s a great topic to continue discussion around and it has got the attention of the IN 
Cmsr. and I think with an intention to preclude companies from doing this any longer so I 
think it’s an issue we need to have further discussion on. 
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Rep. Jim Dunnigan (UT) stated that it seems to me that we need to get more specificity 
on the issue as what Ms. Melchert talked about is a broader practice that’s gone on for 
many years and it’s been raised in IN that there may be a problem so it would be really 
nice to get some specificity as to what carriers are doing and where it’s being offered.  I 
think we’re talking about two different issues here and I think we need to know what they 
are.  Asw. Carlton thanked everyone and stated that we will be discussing this during the 
Summer Meeting in NJ.  
 
UPDATE AND DISCUSSION ON S&P GLOBAL RATING PROPOSAL TO REVISE ITS 
METHODOLOGY FOR ASSESSING INSURERS’ FINANCIAL STRENGTH: “INSURER 
RISK-BASED CAPITAL ADEQUACY – METHODOLOGY AND ASSUMPTIONS 
 
Asw. Carlton stated that we’ll now move on to our next topic, S&P’s proposed changes 
to its insurer rating methodology.  As you can see on the NCOIL website on the page 
with the materials for this meeting, NCOIL submitted a comment letter to S&P focusing 
on the “notching” aspect of S&P’s proposal which states that when examining the bonds 
held by insurance companies, S&P will lower, or “notch”, the rating of that insurer if the 
bonds were rated by anyone other than S&P.  NCOIL raised a number of concerns with 
this aspect of the proposal, including that it came across as anticompetitive, contrary to 
the spirit and intent of the NCOIL Model Act to Support State Regulation of Insurance by 
Requiring Competition Among Rating Agencies, and, if implemented, would create a 
caste system among rating agencies, particularly given S&P’s market share. 
 
There has been a lot of attention on this issue on both the state and federal level, 
including a hearing being held by the U.S. House Financial Services Committee, and the 
Antitrust Division of the U.S. Department of Justice sending a letter to S&P stating that 
S&P’s actions could raise significant concerns that federal antitrust laws have been—or 
will be—violated and warrant additional scrutiny.  A copy of the DOJ’s letter also appears 
on the NCOIL website.  As you may know, there is some good news in that S&P did 
announce the withdrawal of the “notching” aspect its proposal.  While that is a positive 
development, I also note that it’s concerning that S&P has not posted publicly on its 
website the comments that were submitted regarding its proposal.  NCOIL will be 
reaching out to S&P to express our concerns regarding the lack of transparency 
surrounding this process. 
 
Additionally, S&P indicated that it plans to repropose something in this area, which is 
why it is important we remain vigilant.  I also note that we invited S&P to participate in 
this discussion today, several times in fact, but we have not received any response.  
With all that being said, I’d like to now open this up for discussion from interested 
parties.  Again, while the “notching” aspect was withdrawn, it’s important that we monitor 
this issue and understand what S&P’s next steps will be. 
 
Adam Raucher, Managing Director, Investment Bank Origination & Advisory at Deutsche 
Bank Securities Inc. (DB) thanked the committee for the opportunity to speak and stated 
that among other things I help cover the insurance sector as it relates to advice on 
capital and capital structure.  The S&P proposal is therefore very important to pretty 
much all of our clients and what I’d like to do is share a little background and then share 
what appear to be the next steps in the process.  First, I’ll say that the opinions that I am 
about to express are my own and don’t necessarily represent those of DB and any 
remarks that I make during this are subject to public disclosure without review, 
notification or context.  To provide a brief background on this, as many or most of you 
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know, in December 2021, S&P released a proposal regarding its capital methodology.  
That means that S&P has its own internal proprietary capital model that it uses to 
evaluate the capitalization of insurance companies that it rates.  That capital model is not 
public so the full level of outputs from the model are not observable to the public and it is 
important in my estimation to how many insurance companies manage their 
capitalization in some cases above and beyond state regulatory requirements.  As 
mentioned, in December 2021 S&P released a proposal to amend its existing capital 
methodology.  That methodology has been in place since 2010 and there are a number 
of aspects of the proposal that drew the attention of the industry. 
 
Form a high-level perspective, S&P did indicate that the expected impact of the proposal 
was that it would only result in approximately 10% of its rated insurance company 
audience seeing adjustment to its ratings.  However, as it relates to its view of 
capitalization it did announce that it expected the impacts to be about 35% of insurers so 
a more material impact.  On the one hand it indicted that there would be benefits in the 
updated model from diversification however, there are a number of aspects of the 
proposal that would negatively impact capital structures for insurance companies and in 
addition there would be an incremental notching in the capital model for investments that 
were not rated by S&P so the consequence being that that non S&P rated bonds would 
suddenly attract additional capital. 
 
In addition to that, however, the proposal would impose several limitations on the use of 
debt and hybrid capital to help capitalize insurance offering company entities and that 
would result in a fair amount of restructuring for insurance companies in the U.S. in order 
to properly capitalize the businesses.  The initial proposal had a comment deadline of 
February 18.  In light of comments which as noted have not been made public the 
comment deadline was extended to March and then further extended to April and then 
indicated in May that it would be withdrawing the notching aspect of its proposal.  
However, it also indicated that it is considering alternatives for the withdrawn elements of 
the proposed criteria so it’s important to note S&P has not indicated that the topic has 
gone away but rather is considering alternatives.  As far as next steps are concerned, 
S&P has indicated that it intends to issue a new request for comments that will 
incorporate any proposed alternatives for the withdrawn elements along with any other 
changes that it might consider to its original proposal.  At this point we don’t have a view 
of what that request for comment will read.  From a timing perspective, in light of the fact 
that it will need to release a new request for comment, S&P has indicted that it will not 
finalize its criteria until at least the 4th quarter of 2022 and there is risk it will extend into 
2023 which will of course result in some uncertainty for insurers that need to raise capital 
or otherwise engage in capital markets transactions without certainty regarding how 
those transactions will be treated.   S&P further indicated that it will update market 
participants on the expectations about what changes will be made but at this point we 
have no further information as to what that will entail. 
 
Jennifer Schulp, Director of Financial Regulation Studies, Center for Monetary and 
Financial Alternatives at The Cato Institute, thanked the Committee for the opportunity to 
speak and stated that I was one of the folks that testified in front of the House Financial 
Services Committee with respect to this S&P notching issue.  My focus is on securities 
and capital markets issues which also include the credit rating agencies at issue here.  
S&P has withdrawn the proposal and we do expect to see a new proposal.  From my 
perspective and what I stated to the House Committee is that while this is certainly 
something that can raise anti-competitive concerns and is something that deserves 
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continued attention it is not something that is primed for legislative action at this point in 
time and is rather something that should remain in focus but there should not be a rush 
to judgment from a legislative standpoint and my focus here is mostly on federal law.  
First, because the proposal has been withdrawn, any new proposal that’s put forward 
may ameliorate any potential anti-competitive concerns or raise different ones and it 
would be prudent to delay any legislative action until the issue itself becomes more 
clear.  I think what’s also important to note particularly in the context of the federal 
hearing on this is that there are other laws that already apply to prohibit anti-competitive 
behavior and as Asw. Carlton noted the DOJ had sent in a letter in response to the S&P 
proposal noting the potential applicability of federal antitrust laws and there are also 
specific rules with respect to the regulation of nationally recognized statistical ratings 
organization (NRSROs) that prohibit unfair or abusive NRSRO behavior.  It’s possible 
that the type of proposal that has been withdrawn would have run afoul of existing law. 
 
Finally, to add to the list of things to think about here is any sort of legislative or other 
action here should be narrowly drawn because the proposed notching and proposed 
methodology changes themselves go to the question of the NRSROs ability to rate the 
credit worthiness of insurers and their own methodologies and any legislative action 
should be very careful to avoid taking steps that substantively regulate credit rating and 
credit rating methodologies.  The bottom line as I see it is that this is something to 
continue to keep an eye on and continue to be concerned about potential anti 
competitive effects but with the withdrawn proposal the appropriate thing to do is to wait 
for a new proposal and see what kind of commentary that proposal requires. 
 
Caitlin Colvin, Managing Director, Business Development at Kroll Bond Rating Agency 
(KBRA), stated that KBRA appreciates the opportunity to speak on this very important 
topic.  I run investor relations for KBRA and KBRA did participate in the House Financial 
Services Committee hearing on this issue and it was our General Counsel that testified 
alongside Ms. Schulp and we very much appreciated that opportunity.  A brief statement 
on KBRA, we were founded in 2010 and for those who aren’t familiar with us we are a 
global full service rating agency with 450plus employees and our mission is to provide 
transparent ratings and valuable info and thorough research to investors particularly with 
respect to insurance companies given their presence in the fixed income markets.  
We’ve rated more than 4,000 entities representing more than $3 trillion in debt.  We are 
widely accepted by the investment community including insurance companies and there 
are almost 1,000 KBRA only rated bonds in the market and 1,250 plus rated bonds 
which can be KBRA plus S&P, Moody’s, Fitch or DBRS. 
 
Without belaboring the point on what the S&P proposal did as I think that’s been covered 
but what would benefit the group is to understand that during the comment period that 
was twice extended, KBRA had close to 1,200 conversations with market participants 
which included insurance companies and regulators and in all of those conversations the 
regulators and insurance companies expressed a deep concern about the proposal and 
while we understand that problematic elements of the proposal have been withdrawn we 
do certainly agree that this needs to continue to be followed closely and I think what’s 
important to note is that S&P does notch in other asset classes so I think that this 
proposal with respect to notching in connection with their capital adequacy model is 
something that needs to be closely followed and is something that we need to keep an 
eye on from an anti-competitive standpoint.  I think if anyone is interested and hasn’t 
seen it the link to the federal hearing on this issue is publicly available on the House 
Financial Services Committee website and I would be happy to answer any questions. 
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John Huff, CEO of the Association of Bermuda Insurers and Reinsurers (ABIR) and 
former NAIC President and Missouri Insurance Director, thanked the Committee for the 
opportunity to speak and stated that I just wanted to highlight that there are many issues 
in the S&P consultation beyond notching and the notching issue has progressed 
because of the withdrawal but there is a very significant issue that deals with debt and 
how different regulatory regimes handle debt and whether it has to be at the holding 
company or operating company level.  I won’t go into all the details here but I will put a 
link to our comments to S&P in the chat.  I do think there is uncertainty form many of our 
members as to what is going to happen in the fourth quarter – will S&P move forward 
with some of the proposal and then have a new consultation for notching and some 
other issue?  It’s very unclear.  I will tell you that if this debt issue is decided in the 
quarter, that could cause some chaos for lack of a better word as we go into January 1 
renewals for reinsurance.  Our members are known for providing natural catastrophe 
coverage and in many of your states its very important that that coverage be placed at 
the reinsurance level to make sure there is adequate coverage keeping rates affordable 
and accessible in your states.  I think you’re right on the mark to monitor this issue and 
it’s a significant concern for these debt instruments and I’ll give you one brief example.  If 
they flip the switch and decide to go with this new methodology in the fourth quarter 
some of our members may have to scramble to completely rewrite debt instruments that 
were placed in very favorable rates and because of the inflation that has taken place 
now they would have to rewrite those instruments at much less favorable rates and the 
same capital would be there but if they flip the switch it would be very detrimental and 
consumers would ultimately have to pay for the increase in interest rates for the 
instruments.  I’ll put the comments there but I just wanted to note that this hits more than 
the notching issue.  Asw. Carlton thanked Dir. Huff for his comments and asked him to 
send the ABIR comments to NCOIL staff so they are made part of this record. 
 
ANY OTHER BUSINESS 
 
Asw. Carlton stated that as you may know, during this Committee’s meeting this past 
November in Scottsdale, the issue of legislative and regulatory obstacles to the 
recruitment and retention of insurance producers was discussed.  On behalf of Finseca, 
the Honorable Greg Serio, former Superintendent of the New York Department of 
Financial Services, stated that the agent licensing process is something that needs a 
deep analysis and reengineering in light of COVID and other developments the past 
several years.  Superintendent Serio’s remarks were met with some pushback from 
groups such as the Independent Insurance Agents & Brokers of America (IIABA) and the 
National Association of Insurance and Financial Advisors (NAIFA).  However, it’s odd 
that after said pushback, proposals similar to what Supt. Serio had mentioned were sent 
to the NAIC’s Producer Licensing Task Force in a letter signed by NAFIA and others 
such as ACLI. 
 
To the extent that any of these proposed changes to the agent licensing process require 
statutory changes, I think it’s axiomatic that NCOIL, as a legislative organization, should 
be the forum in which these issues should be discussed rather than the NAIC – a 
regulatory organization.  This Committee will be further discussing these issues during 
its July meeting and I encourage anyone with any comments to reach out to me or 
NCOIL staff.  I would note that some points in the letter to the NAIC seem to conflict with 
points made to this committee in November, and I will ask the organizations involved to 
clarify that inconsistency when we meet next month. 
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Melissa Bova, VP of State Affairs at Finseca stated that I’d like to provide an update on 
our efforts regarding recruitment and retention and diversity in the financial profession. 
As you highlighted, NCOIL was the first to show interest in this issue and allowed Supt. 
Serio to present on behalf of Finseca in November about our concerns and we thank you 
for showing that initial interest and this continued interest.  Retention in the profession 
does sit at just 14% in the first 5 years and during COVID we saw an increase in 
individuals rightfully thinking about financial security so it’s imperative that we increase 
and retain the number of people in this profession to ensure yours and Finseca’s shared 
desire for financial security for everyone.  To that end, we certainly hope this committee 
will add to its July agenda a resolution that reflects your longstanding support of these 
efforts and while some of these items could be done in a regulatory way the bigger 
issues of recruitment and retention we do believe need to take a legislative approach 
and we hope to work with your committee to develop that legislation and move forward 
in those efforts. 
 
Asw. Carlton stated that we have always found when it comes to this level of 
professional development that mentorship through those that actually do the job is one 
of the best ways to proceed even though the regulatory body does have some 
appropriate oversight of this because you always have to make sure everyone is playing 
by the same playbook.  When it comes to actual diversification and bringing folks in I 
think that mentorship is probably very valuable and that’s where NCOIL can play a key 
component. 
 
Wes Bissett, Senior Counsel at IIABA thanked the Committee for the opportunity to 
speak and stated that when we heard Supt. Serio speak in November it was a little 
unclear specifically what he was proposing as he talked a lot about a NY specific issue 
and I don’t know whether his organization has been looking to resolve that matter and I 
also don’t know whether they have submitted any formal, legislative proposal.  As we 
said in November, if there are specific ideas on the table we’d be happy to look at those 
and comment but we would be concerned with any kind of effort to water down the 
standards that might apply to agents especially those that would have the adverse effect 
of consumer protection.  I would hope all the groups whether commenting to NCOIL or 
NAIC be very specific about what they are talking about and get beyond nebulous 
concepts and be very precise and that would foster a more meaningful conversation as 
to what should be done but I agree wholeheartedly that this is an issue that if anyone is 
going to take action it ought to be NCOIL. 
 
Asw. Carlton thanked everyone for their comments and stated that this issue will be 
discussed in July.  Please submit any comments to me or NCOIL staff. 
 
ADJOURNMENT 
  
Upon a Motion made by Rep. Carl Anderson (SC) and seconded by Sen. Bob Hackett 
(OH), the Committee adjourned at 12:15 p.m. 
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Section 1. Title 

 

This Act shall be known as the [State] Paid Family Leave Insurance Act 

 

 

Section 2. Purpose 

 

The purpose of this Act is to create a new line of insurance, known as paid family leave 

insurance, under which any insurer licensed to transact life insurance or disability income 

insurance business in this state may be authorized to issue policies covering such risk. 

 

 

Section 3. Definitions 

 



 

172 

 

In the appropriate “Definitions” section of [State] Insurance Code, the following term 

shall be added: 

 

“Family leave insurance” means an insurance policy issued to an employer related to a 

benefit program provided to an employee to pay for a percentage or portion of the 

employee’s income loss due to: (i) the birth of a child or adoption of a child by the 

employee; (ii) placement of a child with the employee for foster care; (iii) care of a 

family member of the employee who has a serious health condition; or (iv) circumstances 

arising out of the fact that the employee’s family member who is a service member is on 

active duty or has been notified of an impending call or order to active duty.   

 

Family leave insurance may be written as an amendment or rider to a group disability 

income policy, included in a group disability income policy or written as a separate group 

insurance policy purchased by an employer. 

 

 

Section 4. Paid Family Leave Insurance License 

 

In the [State] Insurance Code, the following language shall be added to the Classes of 

Insurance section indicating what policies a licensed life insurer or disability income 

insurer may issue in this state: “family leave insurance” 

 

 

Section 5. Rules 

 

The commissioner may adopt rules as necessary to effectuate the provisions of this Act. 

 

 

Section 6.  Effective Date 

 

This Act is effective immediately. 

 

 

Section 7. Addendum 

 

The following may be used to as a basis for developing rules referenced in Section 5, or, 

in the alternative, may be used as a basis for a more detailed statutory addition to a 

particular state’s insurance code. 

 

The rules may be based on the following, or in the alternative may be included in the 

statute as law. 

 

An insurance company licensed to issue life insurance or disability income insurance 

policies in accordance with this title may also offer paid family leave benefits providing 

wage replacement caused by absences that are not based upon an insured’s status as 

disabled. Such benefits may be offered either through a rider to a policy of disability 
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income insurance or as a separate policy and must: (1) comply with the relevant sections 

of this title, and (2) [comply with any state disability income insurance filing 

requirements - cite state insurance code]. 

 

 

§ 100. Short Title 

 

This Article shall be known and may be cited as the “Paid Family Leave Income 

Replacement Benefits Act”. 

 

 

§ 101. Purpose 

 

[State] is a family-friendly state, and providing the workers of [State] with access to paid 

family leave insurance will encourage an entrepreneurial atmosphere, encourage 

economic growth, and promote a healthy business climate. Many workers need to take 

time off work for family reasons, including bonding with a new child or caring for an ill 

family member. Increasingly, employers in [State] want to make paid leave benefits 

available to workers who need time off for these reasons. Employers recognize workers 

will be healthier and more productive workers when able to take care of family 

responsibilities without a complete loss of income, and believe that offering paid family 

leave benefits to their employees will improve recruitment opportunities and reduce 

turnover in the workplace. Disability insurers currently offer income replacement benefits 

to workers who need time off from work because of their own disabling medical 

condition. Disability insurers have extensive experience, claims staff, systems, and 

expertise that can be used to provide fully insured paid family leave benefits for 

employees either through employer-sponsored group insurance policies or voluntarily 

purchased employee policies. It is in the best interests of [State’s] workers and employers 

to permit disability insurers to expand their fully insured benefits in [State] to include 

paid family leave benefits. 

 

 

§ 102. Definitions 

 

As used in this Article: 

 

1. “Armed forces of the United States” includes members of the National Guard and 

Reserves. 

 

2. “Child” means a person who is (i)(a) under 18 years of age; or (b) 18 years of age or 

older and incapable of self-care because of a mental or physical disability; and (ii) a 

biological, adopted, or foster son or daughter; a stepson or stepdaughter; a legal ward; a 

son or daughter of a domestic partner; or a son or daughter of a person to whom the 

employee stands in loco parentis. 
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3. “Family Leave” is any leave taken by an employee from work for reasons enumerated 

in Section 103. 

 

4. “Family Member” may include a child, spouse, or parent as defined in this Section or 

any other person defined as a “family member” in the policy of insurance.  

 

5. “Health care provider” shall mean a person licensed under the public health law of the 

[State].  

 

6. “Parent” means a biological, foster, or adoptive parent, a stepparent, a legal guardian, 

or other person who stood in loco parentis to the employee when the employee was a 

child. 

 

7. “Serious health condition” means an illness, injury, impairment, or physical or mental 

condition, including transplantation preparation and recovery from surgery related to 

organ or tissue donation, that involves inpatient care in a hospital, hospice, or residential 

health care facility, continuing treatment or continuing supervision by a health care 

provider as defined in the insurance policy. Continuing supervision by a health care 

provider includes a period of incapacity which is permanent or long term due to a 

condition for which treatment may not be effective and where the family member need 

not be receiving active treatment by a health care provider. 

 

 

§ 103. Family Leave Benefits: 

 

Family leave benefits may be provided for any leave taken by an employee from work to: 

 

(a) participate in providing care, including physical or psychological care, for a 

family member of the employee made necessary by a serious health condition of 

the family member;  

 

(b) bond with the employee’s child during the first twelve months after the child’s 

birth, or the first twelve months after the placement of the child for adoption or 

foster care with the employee; 

 

(c) address a qualifying exigency as interpreted under the Family and Medical Leave 

Act, 29 U.S.C. § 2612(a)(1)(e) and 29 C.F.R. §§ 825.126(a)(1)-(8), arising out of 

the fact that the spouse, child, or parent of the employee is on active duty (or has 

been notified of an impending call or order to active duty) in the Armed Forces of 

the United States; 

 

(d) care for a family service member injured in the line of duty; or 

  

(e) take other leave to provide care for a family member or other family leave as 

specified in the policy of insurance. 
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§ 104. Explanation of Family Leave Reasons 

 

The policy of insurance shall set forth the details and requirements with regard to each of 

the covered family leave reasons. 

 

 

§ 105. Benefit Period 

 

The policy of insurance shall set forth the length of family leave benefits that are 

available for each covered family leave reason, which will in no event be less than [two 

weeks] during a period of fifty-two consecutive calendar weeks. Fifty-two consecutive 

calendar weeks may be calculated by (i) a calendar year; (ii) any fixed period starting on 

a particular date such as the effective or anniversary date; (iii) the period measured 

forward from the employee’s first day of family leave; (iv) a rolling period measured by 

looking back from the employee’s first day of family leave; or (v) any other method that 

is specified in the policy of insurance. 

 

 

§ 106. Waiting Period 

 

The policy of insurance shall set forth whether there is an unpaid waiting period and, if 

so, the terms and conditions of the unpaid waiting period, which may include, but are not 

limited to: (i) whether the waiting period runs over a consecutive calendar day period, (ii) 

whether the waiting period is counted toward the annual allotment of family leave 

benefits or is in addition to the annual allotment of family leave benefits, (iii) whether the 

waiting period must be met only once per benefit year or must be met for each separate 

claim for benefits, and (iv) whether the employee may work or receive paid time off or 

other compensation by the employer during the waiting period.  

 

 

§ 107. Amount of Family Leave Benefits/Other Income 

 

(a) The policy of insurance shall set forth: (i) the amount of benefits that will be paid 

for covered family leave reasons; (ii) the definition of the wages or other income 

upon which the amount of family leave benefits will be based; and (iii) how such 

wages or other income will be calculated. 

 

(b) If the family leave benefits are subject to offsets for wages or other income 

received or for which the insured may be eligible, the policy shall set forth: (i) all 

such wages or other income that may be set off and (ii) the circumstances under 

which it may be offset. 

 

§ 108. Permissible Limitations, Exclusions, or Reductions 

 

Eligibility for family leave benefits under this Article may be limited, excluded, or 

reduced, but any limitations, exclusions, or reductions shall be set forth in the policy of 
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insurance. Permissible limitations, exclusions, or reductions may include, but are not 

limited to, any of the following reasons: 

 

(a) for any period of family leave wherein the required notice and medical 

certification as prescribed in the policy has not been provided; 

 

(b) for any family leave related to a serious health condition or other harm to a family 

member brought about by the willful intention of the employee; 

 

(c) for any period of family leave during which the employee performed work for 

remuneration or profit; 

 

(d) for any period of family leave for which the employee is eligible to receive from 

his or her employer, or from a fund to which the employer has contributed 

remuneration or maintenance; 

 

(e) for any period of family leave in which the employee is eligible to receive 

benefits under any other statutory program or employer-sponsored program, 

including, but not limited to, unemployment insurance benefits, worker’s 

compensation benefits, statutory disability benefits, statutory paid leave benefits, 

or any paid time off or employer’s paid leave policy;  

 

(f) for any period of family leave commencing before the employee becomes eligible 

for family leave benefits under the policy; or 

 

(g) for periods of family leave where more than one person seeks family leave for the 

same family member. 

 

§ 109. Payment of Family Leave Benefits 

 

Family leave benefits provided under this Article shall be paid periodically and promptly 

[If Applicable: {as provided for in Section “X” of (State) Insurance Code}] except as to a 

contested period of family leave and subject to any of the provisions of Section 108 of 

this Article. 

 

 

§ 110. The Insurance Policy 

 

(a) Premiums for policies or riders providing paid family leave benefits in accordance 

with [State’s] disability income insurance law shall be calculated in accordance 

with applicable provisions of the [State’s] insurance law, including Subsection 

(X) of such law. 

 

(b) Policies of insurance issued pursuant to this Article may offer coverage for paid 

family leave benefits or may offer paid family leave benefits as a rider to a policy 

of disability income insurance.  
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National Council of Insurance Legislators (NCOIL) 

 

Proposed Resolution in Support of Position Statement Recognizing Congressional 

Consent to the Interstate Insurance Product Regulation Compact 

 

 

*Sponsored by Rep. Deborah Ferguson, DDS (AR), NCOIL Secretary and Rep. Matt 

Lehman (IN), NCOIL Immediate Past President  

 

*To be considered by the NCOIL Life Insurance & Financial Planning Committee on 

July 15, 2022. 

 

WHEREAS, it is well established that states have primary jurisdiction and responsibility 

for regulating insurance products offered by the life insurance industry to consumers in 

their respective jurisdictions; and  

 

WHEREAS, the National Council of Insurance Legislators (NCOIL) strongly supports 

rights of states to regulate their unique insurance markets while joining together to support 

targeted modernization initiatives that protect insurance consumers and streamline 

regulation; and 

 

WHEREAS, NCOIL endorsed the development and implementation of the Interstate 

Insurance Product Regulation Compact (Insurance Compact) in 2004 and has actively 

supported its mission with NCOIL leaders serving on the Insurance Compact Legislative 

Committee; and 

 

WHEREAS, the Insurance Compact serves to bring states together to set national Uniform 

Standards that apply as the product requirements for life insurance, annuity, disability 

income, and long-term care insurance products, including requirements that in certain cases 

may differ from state-specific product requirements; and 

 

WHEREAS, the Insurance Compact is an instrumentality of the states serving as a central 

clearinghouse for prompt and thorough product review and approval while preserving state 

authority over all other areas of insurance regulation—including agent licensing, market 

conduct, company licensing and solvency regulation—as well as preserving applicable 

state filing fee revenues; and  

 

WHEREAS, since it became operational in 2006, the Insurance Compact has 

demonstrated sustained growth in the number of Compacting States, the number of 
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Uniform Standards for the authorized product lines, the number of filing companies and 

product filings and has transformed the state-based product filing platform for Compacting 

States, their regulated entities and insurance consumers.  

 

WHEREAS, the Compacting States represent 46 jurisdictions comprising more than 70 

percent of the nationwide premium volume for asset-protection insurance products; and 

 

WHEREAS, more than 100 product Uniform Standards prepared and adopted by the 

Insurance Compact member states have fulfilled the promise of stringent and detailed 

requirements administered by knowledgeable, professional staff, with over 12,000 

insurance products reviewed and approved for use in the Compacting States; and 

 

WHEREAS, states’ legislatures determine the extent and authority of participation in the 

Insurance Compact, and further exercise their sovereign authority and rights, through their 

legislatively designated representative to the Insurance Compact, who serves on the 

Compact Commission, its governing body; and 

 

WHEREAS, the Insurance Compact has become an extremely important part of the fabric 

of state-based product regulation for these authorized insurance products; and  

 

WHEREAS, a recent court opinion by the Colorado Supreme Court found that 

congressional consent to an interstate compact would affect whether states could join 

together to embrace provisions in duly promulgated uniform standards that may differ from 

state laws; and 

 

WHEREAS, it is well-established in interstate compact case law that regulations adopted 

by states pursuant to an interstate compact with congressional consent can apply when 

different from state law; and 

 

WHEREAS, the Insurance Compact is considering adoption of a position statement 

known as Position Statement 1-2022 to document that Congress conferred implied consent 

for the Insurance Compact in 2006 in the form of Public Law 109-356 enacted by Congress 

and signed by President George W. Bush, which authorized the District of Columbia to 

enter the Compact, and approved the delegation of authority necessary for the Commission 

to achieve the purposes of the Compact; and 

 

WHEREAS, NCOIL wishes to reaffirm its support and commitment of the Insurance 

Compact as an essential state-based statutory legal vehicle to embracing uniformity, 

efficiency, and speed-to-market for insurance products among the Compacting States that 

regularly compete with federally-regulated banking and securities products; 

 

NOW, THEREFORE BE IT RESOLVED that NCOIL renews its endorsement of the 

Insurance Compact as the state-driven solution to making the product submission, review, 

and approval process more uniform, efficient, and robust across states; and 
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BE IT ALSO RESOLVED that NCOIL agrees that the Compact Commission, working 

with legislators, regulators, and others in Compacting States, should take action to further 

strengthen and inform on the legal foundation of the Insurance Compact, an interstate 

agreement among the states; and 

 

BE IT FURTHER RESOLVED that NCOIL supports the adoption by the Compact 

Commission of Position Statement 1-2022 acknowledging implied congressional consent 

was given to the Insurance Compact in 2006; and 

 

BE IT FINALLY RESOLVED that a copy of this Resolution shall be distributed to the 

Office of the Interstate Insurance Product Regulation Commission with instructions to 

distribute to its members, members of the Legislative Committee and members of its 

Consumer and Industry Advisory Committees. 
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CLICK HERE TO VIEW 

IIPRC POSITION 

STATEMENT 1-2022 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://ncoil.org/wp-content/uploads/2022/06/220412-PS-1-2022.pdf
https://ncoil.org/wp-content/uploads/2022/06/220412-PS-1-2022.pdf
https://ncoil.org/wp-content/uploads/2022/06/220412-PS-1-2022.pdf
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National Council of Insurance Legislators (NCOIL) 

 

Resolution Identifying Certain Enhanced Cash Surrender Value Endorsements As 

Violating The Standard Nonforfeiture Law   

*To be Discussed and Considered by the NCOIL Life Insurance & Financial Planning 

Committee on July 15, 2022 

 

*Sponsored by Sen. Travis Holdman (IN) 

 

WHEREAS, the Standard Nonforfeiture Law for Life Insurance, based on National 

Association of Insurance Commissioners (NAIC) Model #808, is a pillar of United States 

insurance regulation; and 

 

WHEREAS, State legislators have agreed with the public policy in the Standard 

Nonforfeiture Law and adopted it across the board, a rare example of uniformity not 

resulting from Federal mandate or NAIC accreditation standards; and 

 

WHEREAS, the Model has been amended from time to time, including a major set of 

changes in 1980, labeled “extensive and dramatic” by the regulatory actuaries who drafted 

and recommended them; and 

 

WHEREAS, before these amendments, the Standard Nonforfeiture Law required 

minimum surrender values and methods of calculating them, and the “extensive and 

dramatic changes” included the imposition of a separate “smoothness” requirement in a 

new Section 8 titled “Consistency of Progression of Cash Surrender Values with Increasing 

Policy Duration”; and  

 

WHEREAS, the regulatory actuaries who drafted this new “smoothness” requirement 

plainly stated that its “underlying purpose is to require a reasonably orderly sequence of 

increases,” and to correct a prior defect that allowed “sharp increases”; and 

 

WHEREAS, the Society of Actuaries, whose members had to comply with the significant 

new requirement, described the new “smoothness” requirement as prohibiting “erratic cash 

values,” “sharp jumps” and “spikes in the nonforfeiture structure,” and making illegal cash 

surrender “benefits discontinuous in nature…available only during certain windows of 

time”; and 
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WHEREAS, in the last few years, no more than three life insurers, and only one as a 

regular business practice, have begun offering “enhanced cash surrender value 

endorsements,” dramatically changing the terms of well-seasoned policies from their 

issued and approved policy forms, seeking to incentivize consumers to terminate policies 

and their death benefit protection by means of limited time, enormous increases in cash 

surrender value, in plain violation of the Standard Nonforfeiture Law standards described 

above; and 

 

WHEREAS, these endorsements were submitted by companies who self-certified 

compliance with the insurance code and its Standard Nonforfeiture Law and generally 

approved by regulators without any evidence of consideration of the Standard 

Nonforfeiture Law smoothness requirement; and 

 

WHEREAS, in nearly three years of discussion, including more than six months with 

NCOIL’s active involvement, neither regulators nor the insurers have proffered a plausible 

explanation of these products’ compliance with the Standard Nonforfeiture Law; and 

 

WHEREAS, these enhanced cash surrender value offers trigger the exact consumer 

protection concerns identified by regulatory actuaries at NAIC in developing the Standard 

Nonforfeiture Law smoothness requirement (a consumer who surrenders her contract based 

on the terms of the issued policy, and its annual statements and illustrations, which never 

contemplated limited time, spiked offers, ends up receiving a fraction of the benefit for the 

same premium payments as a similar risk who surrenders a day later after receiving an 

enhanced cash surrender value offer); and 

 

WHEREAS, arguments have been offered in favor of “enhanced cash surrender value” 

products, but said arguments pertain to a wholly different product—never asserted to be in 

violation of the insurance code and thus not objectionable to NCOIL—with the same 

“enhanced cash surrender value” name, which is a common rider offered at policy issuance, 

consisting of not a limited time, spiked offer to terminate the policy, but is instead a product 

designed to support the persistence, rather than the termination, of corporate owned 

policies due to the tax benefits of treating the surrender value as an asset; and 

 

WHEREAS, limited time, spiked cash surrender value offers carry substantial risks of the 

same sort as the regulated product they mimic, life settlements, and the carriers who offer 

them do not follow the consumer protection statutes created by legislators to protect 

policyholders offered limited time, big cash incentives to give up their policies, such as 

rescission rights, intermediary fiduciary duty, physician certification of (elderly) consumer 

competence, and disclosure of competing alternatives; and 

 

WHEREAS, elected legislators perform an essential oversight function over executive 

branch regulators in ensuring that the laws they pass are enforced as intended, a particularly 

important function here, where regulators asked legislators to pass “extensive and 

dramatic” new requirements, and where the licensed entities’ conduct is in blatant violation 

of the plain language descriptions of the law provided by its regulatory drafters and the 

actuaries who implemented the law at insurers; and 
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WHEREAS, State Constitutions definitively vest lawmaking authority in legislators, who 

by legislation authorize the creation of departments of insurance to serve as statutory 

regulators, whose authority is limited to the execution of the public policy established by 

the legislative branch; and 

 

WHEREAS, abdication of enforcement of a central consumer protection law amounts to 

regulatory nullification of and rewriting of the insurance code and the displacement of the 

legislative branch’s sole lawmaking authority by the executive branch; and 

 

WHEREAS, NOW, THEREFORE, BE IT RESOLVED, that NCOIL, now calls upon 

state regulators to enforce the same Standard Nonforfeiture Law smoothness requirement 

that regulators requested legislators to add to the insurance codes, by withholding approval 

of, and rescinding any previous approval of, any non-compliant “enhanced cash surrender 

value” endorsements providing limited time, spiked cash surrender value offers 

incentivizing consumers to terminate their life insurance protection, and calls upon state 

legislative committees with oversight of insurance to monitor insurance departments’ 

actions with respect to this matter; and 

 

WHEREAS, BE IT FINALLY RESOLVED THAT, that a copy of this Resolution 

shall be distributed to the American Council of Life Insurers (ACLI); each State’s 

Insurance Commissioner; the National Association of Insurance Commissioners (NAIC); 

and the Chairs of the Committees of insurance jurisdiction in each Legislative Chamber 

of each State. 
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National Council of Insurance Legislators (NCOIL) 

 

Resolution Regarding Recruitment, Retention, and Diversity within the Life 

Insurance Agent Profession 

  

*Sponsored by Asw. Pam Hunter (NY) 

 

*To be considered during the meeting of the Life Insurance & Financial Planning 

Committee on July 15, 2022. 

 

WHEREAS, the members of the National Council of Insurance Legislators (NCOIL), 

pursuant to its Articles of Organization and Bylaws, are concerned with the economic and 

social importance of insurance as a primary form of financial security to their 

constituents and to all Americans; and 

WHEREAS, life insurance and financial planning has historically played a critical role 

as one of the primary avenues for American families to obtain financial security and 

share it with future generations; and 

WHEREAS, most recently, in response to the COVID-19 crisis, more than 43 million 

policies for life insurance were sold in 2020 as people have become more aware of the 

need to secure their financial futures and those of their families; and 

WHEREAS, despite all that life insurance and financial planning represents to the 

security of Americans, and the recent increase in life insurance protection due to the 

pandemic, there is an estimated life insurance coverage gap of up to twelve trillion 

dollars in the United States; and 

WHEREAS, the financial security profession has not grown to reflect the number of 

individuals in this nation that need and want financial protection and as so many in the 

life insurance agent profession age out, a difficult scenario has been created for 

Americans who wish to consult a financial security professional as a component of their 

financial security strategy; and  

WHEREAS, the challenge posed by the declining number of life insurance professionals 

is exacerbated by the growing need for financial professionals who serve the 

Black/African American, Hispanic/Latino and Asian communities, and who come from 

those communities, as well as the need for greater gender diversity in all communities; 

and 
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WHEREAS, roughly ten percent of insurance agents in the United States identified as 

Black or African American, fourteen percent as Hispanic or Latino, and roughly six 

percent as Asian; and 

WHEREAS, the life insurance and financial planning profession has experienced 

significant challenges in both recruiting and retaining career agents, with only fourteen of 

every one hundred new recruits remaining with their hiring company after their first four 

years of employment; and 

WHEREAS, professional mentorship programs increase job performance, enhance 

employee satisfaction and retention, improve long term success prospects for participants, 

among other important outcomes; and 

WHEREAS, the NCOIL Life Insurance Committee and NCOIL Executive Committee, 

in exercising the unique obligation afforded to the states to regulate the business of 

insurance, adopted a resolution on July 7, 2005 and July 8, 2005, respectively, 

recognizing the need and calling for a commitment to efforts aimed at addressing the 

significant and increasing underinsured life insurance market, and again today finds a 

need to lend the voice of this organization to the campaign; and 

NOW, THEREFORE, BE IT RESOLVED, that NCOIL upon its own initiative, and as 

the strongest recommendations to its colleagues in regulation at the National Association 

of Insurance Commissioners (NAIC), will explore new standards or regulation that 

removes unnecessary obstacles to the recruitment and retention of life insurance agents, 

and explore other options to enhance the life insurance agent and financial security 

profession, especially in underserved communities; and  

BE IT FURTHER RESOLVED, that the regulation of insurance more consistently 

reflect the realities of life and the conduct of business in Black and Brown communities, 

making adjustments where necessary and appropriate; and 

BE IT FURTHER RESOLVED, that NCOIL specifically considers the benefits of 

creating robust state-approved company or agent level mentorship programs, focusing on 

career development for agents in their first five-years of licensure and on expanding the 

life insurance and financial planning market in underserved communities, including 

considering exemption from continuing education requirements for participants in such 

mentoring programs, which would require significant time investment beyond what is 

required for typical agent employment; and 

BE IT FURTHER RESOLVED, that NCOIL will consider the drafting of a model law 

implementing a state advisory council for life insurance agents aimed at the recruitment 

and retention of new agents, including addressing diversity concerns within the 

profession; and 

BE IT FURTHER RESOLVED, that in efforts to expand the opportunity to become a 

licensed financial professional, NCOIL considers the drafting of model legislation that 

would require states to offer all licensure examinations in an online, proctored format; 

and 



 

186 

 

BE IT FURTHER RESOLVED, that NCOIL will continue to study statutory 

impediments to licensure that inhibit the ability to recruit and retain quality financial 

professionals; and 

BE IT FURTHER RESOLVED, that NCOIL urges its colleagues at the National 

Association of Insurance Commissioners (NAIC) to undertake a review of state specific 

regulatory requirements regarding the licensure of life insurance agents, and to examine 

whether uniform standards and requirements can be amended and implemented to 

remove potential regulatory impediments to licensure that inhibit the recruitment and 

retention of quality life insurance agents; and 

FURTHER, as stated in its statement of purpose, NCOIL reasserts “the traditional and 

proper primacy of the States in the regulation of insurance” and state legislators reserve 

the right to implement any such solutions or any others as they determine by legislative 

process to be appropriate in the individual states. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
PROPERTY & CASUALTY INSURANCE COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 5, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Property & Casualty Insurance 
Committee met at Harrah’s Las Vegas in Las Vegas, Nevada on Saturday, March 5, 
2022 at 9:00 a.m. 
 
Kentucky Representative Bart Rowland, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Asm. Ken Cooley (CA)    Sen. Bob Hackett (OH) 
Rep. Martin Carbaugh (IN)    Sen. Jay Hottinger (OH) 
Rep. Matt Lehman (IN)    Rep. Brian Lampton (OH) 
Sen. Robert Mills (LA)     Rep. Forrest Bennett (OK) 
Rep. Brenda Carter (MI)    Rep. Carl Anderson (SC) 
Sen. Paul Utke (MN)     Rep. Tom Oliverson, M.D. (TX) 
Sen. Jerry Klein (ND)     Sen. Mary Felzkowski (WI) 
Sen. Shawn Vedaa (ND) 
Asw. Maggie Carlton (NV) 
Asm. Kevin Cahill (NY) 
 
Other legislators present were: 
 
Asm. Tim Grayson (CA)    Asw. Michelle Gorelow (NV) 
Rep. Kerry Wood (CT)    Rep. Wendi Thomas (PA) 
Rep. Brian Lohse (IA)     Rep. Lacey Hull (TX) 
Rep. Deanna Frazier Gordon (KY)   Rep. Dennis Paul (TX) 
Rep. Kyra Bolden (MI)    Sen. Janis Ringhand (WI) 
Rep. Kelly Breen (MI) 
Rep. Jim Murphy (MO) 
Sen. Paul Lowe (NC) 
Sen. Randy Burckhard (ND) 
Rep. Emily O’Brien (ND) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Rep. Carl Anderson (SC), and seconded by Rep. Brian 
Lampton (OH) the Committee voted without objection by way of a voice vote to waive 
the quorum requirement. 
 
TELEMATICS: TURNING MOBILITY AND DRIVER DATA INTO MEANINGFUL 
BEHAVIORAL INSIGHTS 
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Megan Klein, Director of Actuarial and Data Governance at Arity thanked the Committee 
for the opportunity to have her and her colleague, Tony LaMarca, Director of Product, 
Insurance Solutions, speak and stated that today we’re here to educate more on how 
telematics can be used for auto insurance rate making and really touch on the benefits 
that it provides by way of providing transparency as well as encouraging driver safety.  
I’ll be covering the prepared materials that we have and Mr. LaMarca will be available for 
questions given his expertise related to our insurance products and specifically his 
oversight on how we develop our mobile app and collect data through that source.  As 
we get going, I did want to cover an overview of who Arity is so you understand the 
experience we’re drawing from today.  Arity was founded by the Allstate Corporation to 
develop models and software that help us collect data from sensors in vehicles and 
mobile phones.  And we use this data to derive and create actionable insights to 
understand driving behaviors and the risks that they present with an ultimate goal of 
reducing that risk and enhancing driver safety.   
 
We’re not an insurance company, we are a mobility data and analytics company but we 
do work with insurers in the broader insurance industry partnering with many different 
insurance companies to help them collect telematics data to power their programs.  And 
we operate as a licensed rating service organization.  This allows us to create and file 
our driving behavior insights with Departments of Insurance such that our insights are 
pre-approved.  So, insurance companies can incorporate them, especially those that 
don’t have the resources or expertise to understand this type of technology.  They can 
incorporate our insights as part of their premium calculations.  Now, you can see here, 
we also operate across a couple other industries but today, we’re going to focus on the 
work that we do with the insurance industry.  So, with our experience we have 
experience in both the data collection and the analysis side of the shop as well as with 
filing and working with regulators so we have an end to end view of how this works for 
insurance. 
 
With that, let’s talk about what telematics means to insurance companies most often 
today.  When we think of telematics for insurance we often think of usage based 
insurance, or UBI.  And often those terms are used interchangeably.  You’ll hear UBI in 
telematics used in conjunction and traditionally, for rate making insurance companies 
use three general themes of the policy to create their prices.  That is who’s driving, 
where insurance companies will look at broad based categories about how old the 
insured is, what’s their marital status and their financial stability and look at other 
information like what their accident or violation history is.  They’ll also look at the 
vehicles that are being insured.  What is the insured driving?  Because cost of repair and 
safety can vary greatly by vehicle type and model year.  Insurance companies will reflect 
that difference and potential cost in their premiums.  And then lastly, they look at the 
level of coverage beyond repair costs.  There are other things that influence the cost of 
the claim when it occurs.  That can be the insured’s limits and deductibles that are 
selected as well as the coverages that are ultimately incorporated as part of a policy.   
 
And all of these traditional factors make sense.  They’re grounded in actuarial principles 
of matching the risk that they present with the ultimate rates that are charged but with 
UBI we can incorporate merging factors, and incorporate additional information.  We’ll 
still use information about what vehicles are being driven, as well as the level of 
coverage but now, instead of using those broad based categories of who the insured is, 
which do represent some indicators of what the driving behavior risk might be for a 
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larger population, we can look at how an individual is driving and how much they’re 
driving.  And a good example of this is when we think about youthful drivers.  So, in 
traditional rate making, when a new teen becomes licensed, we often see premiums go 
up and that’s because of the inexperience of driving that these new risks present. And 
we see that, insurance companies see that.  They have increased frequency of accident 
and higher cost of claims on average within these groups.  But, if you look in that 
youthful population, there’s still a wide range of driving behaviors.  Some of them are 
driving more safely.  They’re focused, not using their phones while driving, and 
maintaining safe driving speeds, driving at good, safe, consistent speeds.  And others 
are riskier. And so, with telematics, we don’t have to just increase premiums because 
we’re adding a teenager on a policy.  We can reflect those safer behaviors for some 
teens to reduce the amount of premium increase that that policy might seek. 
 
And then an additional benefit beyond understanding how an individual drives is just the 
greater transparency and more control that these behaviors provide.  They represent 
more intuitive types of rating behaviors that really resonate with customers.  So, as we 
think about these behaviors, I wanted to provide a glimpse into many of the behaviors 
that are used in today’s programs.  No one company is using all of these behaviors but 
these are representative of those that are commonly used today and I like to categorize 
them into four main categories.  The first is how someone drives which represents those 
risky or safe behaviors, proactive actions while driving.  This includes maintaining those 
safe distances so you’re not slamming on the breaks often.  Also, putting down the 
phone and not driving distracted and monitoring the speed that’s being traveled.  And 
then there’s how much?  Now, this represents the overall exposure on the road.  
Intuitively, someone who drives more, or more often, represents a higher risk of getting 
into an accident than someone who’s not driving and interacting with other vehicles on 
the road as often.  And therefore, insurance companies want to reflect that different 
exposure to risk in the premium.  When reflects safer versus riskier periods of driving.  
For example, driving during those heavy traffic periods represent an intuitive risk 
exposure of potentially getting into an accident because more vehicles are on the road 
and there is more of an opportunity to potentially have a collision. 
 
And then there’s the late night, or overnight periods and these statistically are shown to 
be the highest fatal accident periods in part due to reduced visibility because driving at 
night, with the dark, it’s hard to understand your full surroundings and there’s more 
opportunity to encounter fatigued or drunk drivers.  And then lastly, and this one is not as 
commonly used, but there’s where someone is driving which can provide additional 
contextual information about whether the individual drives in very congested areas.  So, 
we talked about when, during heavy traffic periods, but also are you driving in those 
congested areas where vehicles tend to be more concentrated or there’s pedestrians 
where there’s a higher potential to have an accident, and an accident that results in 
injury.  So, we have these behaviors, but we have to have a way to understand these 
behaviors and understand how to capture this data and there are three main 
mechanisms for capturing data.  The first is through an onboard diagnostic device, or 
commonly called OBD II and this is a device that can be plugged in directly into a port in 
the vehicle.  And then we have embedded systems within the vehicles themselves and 
these are available through those newer connected cars that can identify and 
understand real time information about driving and surface that back. 
 
And then we also have mobile applications.  We’re able to use sensors in our phones to 
understand vehicle movement and driving behavior.  When we look at these three data 
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collection methods, the mobile phone source is the most common source of data 
collection used today by insurance companies because of the ease and broad 
availability that it provides.  When we think of OBD II devices, those are costly and 
harder to administer because you’re needing to ship out physical devices to the insureds 
that are opting into programs.  And with embedded systems it relies on those newer 
connected cars which they’re growing in this space but have yet to fully penetrate our 
fleets and there’s some additional hardships in obtaining that type of information from 
the manufacturers to incorporate as part of rating.  So, mobile applications provide an 
easy and low cost option because many insureds that opt into these programs, or want 
to opt into these programs have smartphones already and are very used to downloading 
applications and it’s a way to get these in the hands of the insureds very easily.  So, that 
was a very quick overview on how this data can be collected, what data is collected, and 
why it’s used by insurance companies for rating.  But we think it’s really important to talk 
about the benefits it provides to help us all understand why companies and drivers are 
interested in these programs and how we should support its continued growth because 
of the benefits it provides.   
 
So, I’m going to quickly touch on four major themes of benefits.  The first one is the 
ability to charge more accurate premiums.  The second is providing greater transparency 
and controllability and through that we’re able to encourage and enable safer drivers.  
And then there’s this allowance for additional services that insurance companies can 
provide.  So, when it comes to charging more accurate premiums, when insurance 
companies are able to incorporate driving behaviors as part of their rating, they are able 
to better understand the risk that each driver presents and charge an appropriate rate for 
that risk.  Historically we’ve seen in the insurance industry as insurance companies are 
able to best segment risk that means that insurance is more available in the marketplace 
because they don’t need to underwrite against those poorer risks that they feel like they 
can’t get an adequate rate for.  And so, I’ll walk through a quick example of what these 
more accurate premiums look like from the insured perspective.  A caveat here, I’ve 
changed the names but these are two examples of willing employees at Arity that have 
provided their information to us related to their risk characteristics and for purposes of 
the example, I’ll use Tracy and Heidi as their names.  
 
So, here in the traditional sense, we talked about how insurance companies look at who 
the driver is, what they’re driving, and how much coverage and we can see here there’s 
minimal differences, those are identified in yellow.  But between Tracy and Heidi they 
both have the same coverage, they have very similar vehicles and they’re a very similar 
age.  Now, what’s not shown on the screen is Heidi has really good stories about the 
times she’s been able to talk her way out of some speeding related tickets but because 
she was able to talk her way out of them, they don’t show up on her violation history and 
you see she had a fender bender, but she didn’t actually report that to her insurance 
company, so she also doesn’t have an accident history.  So, on paper these two risks 
look very similar and you can see they’re charged very similar rates.  However, had they 
both been enrolled in telematics programs we would have seen a different story.  Tracy’s 
commute is actually very infrequent.  She works from home, and when she does drive 
it’s often to and from the airport for work trips during off peak hours and she doesn’t use 
her phone very often though occasionally she does and she rarely speeds.  Heidi, on the 
other hand, the sweet talker, she actually drives more often during those congested 
periods and a lot more often throughout the day and she speeds quite a bit more often, 
as well as using her phone.   
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And you can see here with UBI insurance, Tracy could qualify for a fairly decent discount 
of around 20%.  Heidi on the other hand could see an increase in her premium because 
of her risky behaviors even though she doesn’t have that ticket or violation history 
because of the additional risk that she provides to an insurance company, they might 
reflect that in her premium.  And hopefully, if she’s enrolled in a program, she’ll better 
understand these risky behaviors and implement changes to become a safer driver.  
Which leads us to our next benefit, which is the greater transparency and controllability 
that these behaviors provide.  Now, when we think of some of our traditional 
characteristics like age, marital status, and even zip code, those are hard to change but 
when we think about these driving behaviors, many of them are within the driver’s 
control.  So, by elevating this information back to drivers and how this can impact their 
premium, people have more awareness of their behaviors and can actually make 
changes to lower their premiums. 
 
Here are just a few screen grabs from Arity’s mobile application and how we’re able to 
surface this type of information back to users.  And what insurance companies are able 
to do is actually provide information back to drivers on the trips that they’ve had, the 
behaviors that contribute to their premium and how that individual insured is doing 
related to those behaviors so they can understand how they can change to become 
better drivers.  And the intuitive nature of these behaviors is resonating with customers 
as well.  Arity regularly performs surveys to understand how insured drivers feel about 
rating factors.  Recent surveys showed a consumer acceptance increase, a really steep 
one actually, in 2020 of these types of driving behaviors used in their premium in part 
because of the pandemic folks were more keenly aware of the amount of driving they 
were performing as well as the premiums they were paying.   
 
And that customer sentiment has stayed increased in 2021 in terms of their acceptance 
but here on the screen is a different type of question asking about the importance of 
different factors in their pricing of auto insurance and how important they feel those 
factors should be.  And what we see here is that customers feel like their driving history 
and driving behavior should be the most important factors whereas information about 
who they are they view as lower importance for determining premium which shows us 
that customers also agree that these intuitive, transparent and more controllable factors 
are things that they’re interested in as well and with this education awareness of these 
behaviors and how it can impact their premiums ultimately it can create safer drivers as 
well.  I think a lot of us have seen the recent statistics where traffic related deaths are 
really growing and we’re seeing contributors to this surge being some of those 
controllable behaviors, like driving distracted or driving at high speeds and we believe 
that there is a need to encourage more safe driving.   
 
There can be approaches to creating disincentives through punitive measures like new 
laws that will help reduce speeds as well as tickets for distracted driving but in addition 
to those types of measures, we believe we can actually provide an incentive for this type 
of safer driving through telematics.  By providing or allowing insurance companies to rate 
on these types of behaviors it will encourage drivers to drive more safely all the time, not 
just in those areas when this type of behavior is monitored, and not just for those areas 
where people are pulled over and actually ticketed for these events.  With telematics you 
actually understand how these behaviors are trending over time and here’s a way 
through the mobile app that we can encourage and incentivize that safer driving.  So, 
these are some examples of some of the distracted driving education and motivational 
notifications that Arity provides to its drivers where we can show them what distracted 
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driving is, give them some coaching and information and also show their trend of how 
well they're doing in their distracted driving behavior over time.  And then we can also 
provide additional nudges as well as the nice pings of you drove safe and didn’t touch 
your phone this last trip.  It helps encourage that safer behavior especially for newer 
drivers that need that reminder not to touch their phone. 
 
And then lastly from a benefit perspective is the additional services that telematics 
enables insurance companies to provide and in this category we’re thinking more along 
the lines of how we can better understand collisions and provide support needed just in 
time related to emergency services or roadside assistance.  But additionally, based on 
sensor information or vehicle information captured, you can also provide different types 
of reminders for vehicle maintenance which also makes the driver safer.  And a side 
benefit for insurance companies is it can limit that exposure for accidents.  So, for our 
last slide, here are a few screens of some ways that we can power collision detection for 
insureds.  So, just like telematics can allow us to capture speeds driven we can also 
capture when there’s an abrupt stop and when we use contextual information 
surrounding that stop we can identify that a collision likely occurred and in those 
instances for consumers who have opted into this type of program, we can elevate 
information that allows them to request emergency services or roadside assistance and 
in some programs we can actually have maybe like a time boxed period where if we 
provide that notification and the driver is unresponsive or the user is unresponsive to that 
message immediately enact those emergency services.  And we partner with one of the 
mobile apps that use our software to do this and it’s really remarkable the stories that 
we’ve heard in terms of the lives that have been saved by using this type of technology 
to identify these incidents. 
 
I’m hopeful that this provided a good foundation of education of how this technology can 
be used to power insurance company programs as well as the benefits that it provides in 
terms of the additional transparency and safer driving behavior.  Because we want to 
continue to support the growth of these types of programs in the industry and we want to 
make sure that we’re working on ways to not inhibit it’s continued growth. 
 
Rep. Rowland asked if some detail could be provided about what the app will show to 
the customer and then if it could be explained how that helps educate that customer or 
potentially change behavior of that driver.  Mr. LaMarca stated that what we do is we 
take a look at what the customer has done in terms of their trips and after the trip has 
been uploaded and then analyzed by our backend systems, we can take a look to see if 
they have for example completed what we call a streak or have achieved some sort of 
badge.  So, in the case where somebody has not touched their phone for example, in 
five trips, we also have a badge for ten trips, so on and so forth.  We will send a push 
message to them after the fact when we know that they’re not driving to congratulate 
them and encourage a positive behavior of them not using their phone, or having a 
perfect trip which would be considered a trip where they didn’t have any events at all of 
either speeding or braking and they didn’t touch their phones.  So, we use those 
methods to encourage positive behavior and achievements to reinforce the good driving 
behaviors that we want them to continue to do.   
 
Rep. Matt Lehman (IN), NCOIL Immediate Past President, stated that on one of your 
slides you had the different factors, and one of them was the various roads or dangerous 
intersections is calculated but then you also calculate distance and duration.  Are there 
ever times where those are in the conflict with each other?  For example, if I want to 
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avoid a dangerous intersection that I would routinely have to go through, I may have to 
drive farther to get to work so now am I penalized for duration or distance but save 
money based on not going through that intersection?  Ms. Klein stated that a good 
question - all of these behaviors are looked at in comparison to each other and so I 
wouldn’t think of any one of these factors as uniquely impacting on their own.  So, the 
example of the where you drive in terms of the congested area and the road types that 
are driven on might be looked at with the view of the duration as well to see how much it 
might impact the overall risk on the road.  So, I can’t comment specifically on which one 
might impact more because I don’t have a view of that at hand right now but different 
scores and different companies might look at these in different ways and sometimes 
even combine these types of views to provide greater context.  Another example is when 
we talk about different periods driven when you drive.  We can look at how people are 
driving during those periods.  So, these are just examples of the broad-based categories 
but they can actually be combined together to give an overall view of the behaviors 
intermixed with each other.  
 
Rep. Lehman stated that telematics has been around for probably a decade now and 
being in the industry, we just don’t see a high participation level.  What percent of drivers 
participate do you think participate?  I think we saw a trend going up when this began 
and then it has kind of leveled off.  One of the concerns when this first began a decade 
ago was, if the data’s clearly showing that this is a useful tool, will carriers get to the 
point of mandatory versus voluntary?  Have you had any of those conversations with the 
carriers you work with?  Ms. Klein stated that in terms of participation, and I’m not 100% 
sure of all of the numbers, but what we’ve seen in the range for the insurance 
companies we support is something in the range of I would say 10% to 20% which is 
pretty low.  And insurance companies are looking to continue to grow these types of 
programs through education and partnership with insureds to help them understand the 
safety that it can provide.  The expansion of these programs did start out with some 
strength in the beginning and we actually saw a big surge in interest actually with the 
pandemic as I mentioned before because people were becoming more familiar about 
their own changes in their behaviors and having interest in potentially participating in 
these programs.  But some of the ease of mobile data collection has enabled some 
potential for greater growth as well.  
 
In terms of your question about mandatory versus voluntary.  Right now, with the 
insurance companies we’ve been talking about they’re still interested in those voluntary 
programs but to the extent other factors change in terms of their ability to appropriately 
match rate with risk using the other characteristics that they’re used to using, there’s 
going to be additional attention brought to telematics because it is very predictive and 
provides this transparency.  There’s a question of how can we get this more prevalently 
used within the insured pool? 
 
Mr. LaMarca stated that I’d like to add that one of the things that was difficult in the 
beginning was the OBD II type devices, programs were expensive to administer.  With 
the mobile application experience you’re able to scale the program much more than you 
were before and I think many insureds are starting to see that there are benefits from 
having that application on their phone.  And I think some of the companies that we work 
with are starting to add these in where they didn’t have the means or the resources 
before but by working with a company like Arity, they’re able to finally take advantage of 
these types of programs where they just didn’t have the ability to build their own mobile 
app.  So, those things are helping to benefit I think overall the entire ecosystem. 
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Rep. Dennis Paul (TX) stated that regard how this app would work on your phone, how 
does it know that you’re driving and if you’re not just riding in a car?  Mr. LaMarca stated 
that’s a great question and the way that it does that is it, this is a little technical, but it 
actually registers with the operating system and says anytime that there’s a significant 
location change that it would like to be notified.  So, if you change where the cell tower is 
that you are connected to or if you go from being on Wi-Fi for example at home to only 
having a cellular connection, our application will take a look then at where the location is 
and take a couple samples to find out what speed the phone is traveling at.  So, if it’s 
going faster than 15 miles per hour, as an example, it will start to collect those GPS 
points.   Rep. Paul asked if it would know if you’re the passenger or the driver.  Mr. 
LaMarca stated that there are different methods for assessing whether or not somebody 
is driving or a passenger.  There are different algorithms.  For example, when you’re 
turning we use the different chips that are in the sensors that are in the phone to be able 
to determine those things.  Is it perfect?  No, it’s not perfect but we also have different 
methods to evaluate that. 
 
Ms. Klein stated that to provide a little more clarity, we start by identifying a trip is 
happening and whether it’s a likely vehicle trip and then we actually look at vehicle 
mode.  So, if you’re in water, you’re probably not in a car, you’re probably on a boat and 
those aren’t the things that we’re capturing for auto insurance.  So, we’ll look at those 
likely train, bus, plane, other trips and identify those are not vehicle trips, or car trips.  
Once we’ve identified the users in the car, then there’s the challenge of are you the 
driver or the passenger.  Rep. Paul asked if you were driving and you gave your phone 
to your wife to text something for you, do you get penalized for texting while driving?  
Ms. Klein stated that is one of the challenges, but that’s some of the information that you 
can also use to refine those algorithms of understanding driver versus passenger.  So, if 
a passenger is using the phone, they’re probably using it really frequently throughout the 
trip and so if someone’s using it so frequently in the trip there’s the potential that you 
could incorporate that as part of your driver, passenger algorithm to understand this type 
of phone activity is really hard to do as a driver versus other phone activity. 
 
Rep. Paul stated that in your example you were showing that there were similar rates but 
then the person driving bad if you really said it they would charge more.  So, you would 
think that the people that had bad behavior they probably know they’re not going to get 
this unless you do the mandatory thing which would really be bad.  But if they don’t get it 
the only ones that will be good would be the better drivers and then you’re going to give 
them a discount but then that means more drivers would be discounts if you had more 
people on it, so that you would have to increase the basic rate if you're not on it.  So, 
ultimately it would seem that you’re penalizing everybody that’s not on it and they would 
be paying a lot a higher rate, would that be true?  Ms. Klein stated that there could be 
that potential over time.  We’re not necessarily seeing that in whole today based on 
participation but as participation grows to your point, those who are choosing not to opt 
into these programs, where if they view that they’re a more dangerous driver, it could 
happen.  There’s the opportunity to change by the way and that’s the benefit of this that 
you can learn that you are indeed a more dangerous driver or not and in fact, some of 
the folks that think that they might be safer drivers find very early on, oh there's an 
opportunity for me to change my behavior as well.  But for those who opt out of these 
programs grow, there is that potential if you’re not participating in these programs where 
you benefit from that coaching that there could be that base rate offset that you’re talking 
about. 
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Sen. Paul Lowe (NC) stated that I’m listening to this and for me it sounds extremely 
intrusive.  Just the idea of somebody following me everywhere I go.  So, the first thing I 
would want to know is what insurance companies are actually using this kind of data?  
Ms. Klein stated that from the usage perspective I can share that all of the top ten 
insurance companies do have some sort of telematics program in place as well as many 
of the smaller and mid-sized carriers are starting to be involved in these programs.  But 
regarding concerns that individuals, these are voluntary based programs so people are 
opting in based on the benefits that they can receive related to it with awareness that it 
does require some of that data collection.  But with any data collection there are always 
privacy considerations that come into play which is why this data is needing to be and is 
well protected from a privacy perspective.   
 
Sen. Robert Mills (LA) stated that I’m equally intrigued and concerned about the ability of 
my telephone and you to have a private conversation and I’ll follow up with this later but 
you say these are voluntary programs to date.  Is there any comfort available to me 
about there being notice that my insurance company is using telematics and gathering 
data?  Is everybody absolutely either signed up in writing or notified that they’re being 
tracked?  Ms. Klein stated that from my understanding, all of the programs that exist 
today you would need to opt in and you would be aware that you’re signing up for that so 
the insurance company would let you know you’re enrolling in the program.  And for 
many they’re using these smartphone applications of which there’s very clear 
acceptance criteria of what you’re enabling within that mobile app to allow this program 
to exist.  So, you have to physically download your insurance company’s mobile app that 
allows this type of information to be collected. 
 
Rep. Forrest Bennett (OK) stated that I enjoyed the presentation and I share some of the 
other concerns with data and all that but my other issue is that the regulatory entities 
would never make this mandatory but essentially the market would drive us that way.  
Eventually everyone would just have to do this otherwise your rates are automatically 
going to be higher.  And then the second concern, especially if that becomes the case, is 
the inequity here that I worry about of some people can’t control when they drive to work 
because their jobs are not traditional 9 to 5 and I don’t know what the data is as far as 
when is a safer time to drive and the distances to drive but some people have to be Uber 
drivers, some people have to be Postmate’s drivers.  Some people have to drive 
downtown to a dangerous place and park up their car there.  My concern is that this is 
going to drive the rates up for people who can least afford it, while allowing those who 
can afford it to pay less and I wonder if you’ve had conversations like that and if you can 
assure us that we won’t be heading in that direction.  Ms. Klein stated that I’ll touch on 
that second point.  It’s a conversation we regularly have with the Departments of 
Insurance as they have those same questions and one thing I think that’s important to 
know is that the when you drive is one part of it.  No company is introducing when you 
drive as a standalone feature of telematics and so while sometimes if someone is 
needing to drive during certain periods that are more risky they can control the other 
behaviors that offset that additional risk.  It’s very predictive in terms of whether or not 
you might get in an accident during those risky periods but you can control how you 
drive during those risky periods and therefore, in many of the programs that exist today, 
that time of day component isn’t the primary driver and you’re able to offset for those 
riskier periods by driving more safely and it provides greater encouragement to drive 
safer from that perspective, because you are driving during more risky periods of time.  
 



 

197 

 

Rep. Lampton stated that this may be more of a question for the carriers but I would 
draw a parallel back in the day to when health insurance premiums were blending rates 
and then somebody got the bright idea of doing preferred rating.  So, I’m wondering if 
the use of this will continue, it’ll be a benefit to the good drivers but will it provide 
automatic upward pressure in rates to the not so good drivers?  You may not be able to 
answer that as it may be more of a carrier question and the previous question sort of 
alluded to that they’d kind of punish if you will poorer or worse drivers providing upward 
pressure for them, because now we’re collecting less premium on the good drivers.  
That is a concern for me.  Ms. Klein stated that I hear that concern and I think the 
question is noted for insurance companies but one thing I’ll speak to is it would spread 
for those riskier drivers, some of the rate up and into those categories.  But as I just 
mentioned those controllable features are a big component of these telematics-based 
scores and these telematics based insights.  And so, it would incentivize those riskier 
drivers to change those behaviors and they can move more easily than some of those 
traditional characteristics and come back down to this other safer category. 
 
DISCUSSION ON DEVELOPMENT OF NCOIL DELIVERY NETWORK COMPANY 
(DNC) MODEL ACT 
 
Rep. Rowland stated that this Committee had a good introductory discussion on this 
issue on an interim Zoom meeting last month, which kind of set the table for this issue 
going forward.  As you all may know, in 2015 NCOIL adopted a model act to regulate 
insurance requirements for transportation network companies (TNC) and transportation 
network drivers.  That is referred to as the TNC model and the TNC model has been one 
of NCOIL’s most successful.  It has served as a basis for almost every state TNC law 
and a copy of that model from 2015 is in the binders for your review.  The purpose of the 
discussion this morning is focused on possibly taking the NCOIL TNC model as a 
starting point for developing a model around delivery network companies (DNCs).  As 
you all know, DNCs have grown in popularity over the past several years, especially 
through the pandemic.  Some of the companies that are commonly known that do that 
are UberEats or DoorDash.  So, we’re going to hear from some of these folks this 
morning.  After we have the discussion today, we would anticipate that a first draft of the 
model could be prepared in advance of the summer meeting and during that meeting we 
can start a discussion on the specific language such as coverage amounts that would be 
required for these companies.  I am interested in sponsoring the model, but I’d also like 
to wait to review what that language would potentially look like before we get started. 
 
Marty Young, CEO and co-founder of Buckle stated that I come from 20 years in 
financial services on Wall Street.  I’m also very proud of being a West Point graduate 
and continue to serve, not just in the active army but as a National Guard Chaplain in the 
states of Massachusetts, New York, and currently Delaware.  I certainly have a strong 
appreciation for our federal system and the way basically we can partner with states in 
order to provide various solutions.  Buckle is the inclusive specialty financial services 
platform, serving the rising middle class in the gig economy.  We are very focused on 
closing the protection gap for gig workers many of which we believe are in the middle 
class and are in the rising middle class and we very much see our mission as providing 
insurance products and other financial services to close those protections gaps and 
enable people to move up the socioeconomic ladder.  The reason we’re here today is 
that many DNC drivers are operating under the false assumption that they have 
coverage for their commercial activities and there’s been a lot of confusion.  For 
example, in COVID, a number of insurers although they had historically excluded 
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delivery activities did allow and cover delivery activities during COVID when many of the 
these workers were vital in delivering goods to our homes – things such as medicine and 
even things like toilet paper.  
 
But as we’ve come out of COVID, there’s now I think a tremendous amount of confusion 
by many of these gig workers and whether or not they have coverage as they’re 
performing these various types of delivery activities.  So, at Buckle what we’ve been able 
to create, working with your various commissioners, is a commercial insurance policy 
that covers all the possible protection gaps whether third-party liability, collision, 
comprehensive, uninsured motorists, medical payments - even towing and rental.  And 
we’re able to cover that across all of the various periods.  In fact, using our technology 
and our three admitted carriers, which we have licenses across forty-nine states plus 
Washington D.C., we have a product that basically is able to provide that driver 24-7 
protection coverage.  In commercial auto, using a commercial auto framework, we insure 
taxis, we insure limos, we insure rideshare, we insure food delivery, we insure package 
delivery.  We insure convenience store type deliveries and we sort of run the full gamut.  
And again, using a commercial framework, we’re able to understand price and cover the 
various risks. 
 
However, if somebody is a personal policy, there’s a lot of confusion as personal auto 
policies have exclusions generally once an app turns on, or as people are engaging in 
different types of commercial activity.  In the same way the TNC model bill was able to 
create clarity, transparency and structure, we look forward to being a participant in 
sharing some of our learnings in covering these various types of emerging business 
models through a DNC model bill.  So, we think that a DNC model bill could close the 
gap as well using personal policies but it does require some structure and transparency.  
So, if you look at the landscape there’s personal activity, there’s commercial activity, and 
between those two worlds there lie the policy gaps and not just in liability, but also in 
towing, rental, bodily injury and other types of coverages that are generally available to 
drivers if they operate within purely a personal or purely a commercial framework. 
An effective DNC model bill we believe should eliminate gaps in coverage, should 
distinguish different types of drivers allowing for both commercial and personal policy 
solutions, and provide clarity, transparency and indemnity, perils and disclosures to all 
parties, whether drivers, whether DNC’s, whether the general public.   
 
Starting with the TNC model act, a personal vehicle means a vehicle that is used by a 
TNC driver to provide a prearranged ride owned, leased or otherwise authorized for use 
by the TNC company driver, and is not a taxi cab, limo, or other for hire vehicle.  Now, 
what’s interesting about this is there was this recognition that taxis and limos, which had 
commercial policies, as well as other types of for hire drivers whether it’s a carpool van, 
or a bus, or other things we insure using commercial frameworks, were already solved.  
And in fact, what you’ll find interesting as it pertains to a DNC model bill is deliveries 
using taxis and limos are not a new thing.  In fact, we are insuring taxis and limos, 
including taxis here in Nevada, that are doing delivery jobs for the various DNC 
companies.  And again, as a commercial policy framework we know how to do this.  The 
language we would suggest for a DNC model bill starting with the TNC model bill is 
really kind of translating it over but for example since taxis and limos and other types of 
commercially insured vehicles already know how to provide those coverage gaps and 
provide coverages based on the type of driver, the type of vehicle, the type of activity, 
the type of cargo, those should effectively be less the focus.  The real focus is what 
happens if somebody has a personal policy?  And once I think that there’s clarity through 
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a DNC model bill for how the responsibilities of insurance coverages will work when 
somebody turns on an app with a personal policy then Buckle, as well as other insurers, 
can provide solutions that are commercially viable and then protect the public. 
 
Joe Messina, Legal Director of Insurance Law and Regulation at Uber thanked the 
Committee for the opportunity to speak and for the work you all are doing on this DNC 
model bill.  Uber has worked closely with this committee in the past on other NCOIL 
model bills including the TNC model that was referenced and we look forward to doing 
the same here.  Uber is in a unique position.  We’re well known for our passenger 
transportation business of course but we also own and operate the largest DNC in the 
world outside of China.  We facilitate the delivery of all sorts of goods through our 
platform.  You can get prepared meals, groceries, and liquor delivered.  In fact, just a 
couple weeks ago I got a sink delivered through the Uber app.  We’re remodeling our 
kitchen.  But based on this work, really spanning both sectors of passenger 
transportation and delivery, we’re actually able to see and demonstrate that delivery 
presents a much different risk than TNC passenger transportation.  Our claims and loss 
history experience shows that the accident mix between TNC and delivery work is very 
different.  The claim frequency is much lower in the delivery context.   
 
The distribution of miles while awaiting a passenger or a delivery request while driving to 
pick up the passenger or the goods and then while delivering the goods or transporting 
that passenger is all very different when you look at TNC work versus delivery work.  
And unlike, importantly, when we were first considering the TNC model bill several years 
ago, endorsements on personal policies to cover commercial activity are much more 
prevalent.  I also think it’s noteworthy that vehicular delivery at its core is not 
fundamentally new nor does it really present a novel insurance risk.  Businesses 
designed around the delivery of goods, food, newspapers, parcels, have existed since 
the beginning of compulsory auto insurance.   
 
But even despite that fact, delivery presents a much different risk than passenger 
transportation and the delivery insurance risk is not new.  Uber right now, we choose to 
gratuitously maintain commercial auto insurance on behalf of delivery drivers while 
they’re on our app with no regulatory obligation to do so.  States have compulsory auto 
insurance requirements just to be on the road, and we think those should be in place for 
the benefit of the general public.  Even though frankly, we understand most of our 
competitors don’t do the same.  In sum, Uber is very supportive of a model bill that sets 
baseline auto insurance coverage requirements for the industry provided those 
requirements contemplate the unique business structures of delivery companies and the 
unique risk of delivery especially as compared to TNC activity.   
 
Frank O’Brien, VP of State Gov’t Relations at the American Property Casualty Insurance 
Association (APCIA) stated that NCOIL has developed a very unique niche.  It has 
become the go to place for the development of important public policy in the sharing 
space and you see that before you in terms of the folks that are here at this table today - 
pretty much all of the major players who are involved in this type of delivery activity have 
been in attendance at this meeting.  There have been a number of discussions and 
meetings and hallway conversations and in general, I’m pleased to report to you that a 
consensus is developing using the NCOIL TNC model as a basis and evolving that 
model to take care of some of the unique aspects of the delivery space and moving 
forward from there.  I’m very optimistic that the parties here who have engaged in some 
very substantive conversations will continue those conversations after this meeting.  I 
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believe that we will be able to work out the details and I’m optimistic Mr. Chairman that 
with your help I’m optimistic that the parties here will be able to come before NCOIL and 
that a product will be produced for the consideration of NCOIL at its next meeting. 
 
Brad Nail, representing Lyft, stated that Lyft does also operate a delivery company in 
addition to its TNC, and thank you Mr. Chairman for agreeing to take up this issue and 
have this discussion.  I do think that some of you may know me from the TNC model bill 
that we worked on here at NCOIL and then implementing that in all of your states and I 
do think that as Mr. O’Brien said, the TNC model is a very good starting point for a DNC 
model.  We can take substantial portions of that that are applicable and that we all know 
have been tested, and that we all know work well.  Elements such as the definitional 
structures will be very similar.  The sections on insurer rights and the ability of the 
insurers to exclude certain activities to cover certain activities.  The disclosures and the 
consumer protection elements within that bill certainly should apply as well in the DNC 
framework. 
 
And then when we get to the actual coverage, we need further discussion on how much 
coverage will be appropriate for this type of risk but the period approach that Mr. Young 
outlined in his presentation and that you’re familiar with from the TNC world should be 
applicable here as well.  We think that as we sit here today, I think that coverage in an 
amount above your state’s minimum financial responsibility is warranted and it’s 
important that whatever requirements can be satisfied by different types of policies in 
combination with one another so that the personal lines carriers can insure parts of this 
while the DNC companies maintain coverage as well.  So, since it is largely the same 
pool of drivers that operate on the TNC and the DNC side of things, I think it is important 
for us to consider how the insurance requirements will work together in conjunction with 
one another between TNC and DNC.  But with that I think we are well situated to reach a 
positive outcome here.  Everyone at this table I think works well together and we’re 
looking forward to the discussion. 
 
Jordan Bailey, Legislative Policy Advisor at DoorDash thanked the Committee for the 
opportunity to speak and stated that I want to take the opportunity to introduce our 
business and express our interest in the work being done on this important issue by the 
committee.  As you all likely know, DoorDash is an on-demand logistics platform that 
connects consumers with local businesses in their community.  It also provides work 
opportunities for hundreds of thousands of couriers who on our platform we refer to as 
our community of dashers.  DoorDash is proud to already provide other liability 
insurance for our dashers in the case of an incident while they’re on delivery.  With 
respect to the issue before the committee, DoorDash supports the creation of a model 
act covering DNCs to create a foundation for uniform regulation for states to look to. 
 
We’ve shared written comments with NCOIL to share with the committee detailing our 
perspective on a DNC model act.  So, I won’t go into detail on that today but I would just 
like to emphasize what other members of the panel have already said, which is, while 
there are some similarities between TNCs and DNCs, there are some significant 
differences and we hope that the committee will keep those differences in mind as they 
develop a model act for this industry.  So, we’ll just close by saying we’re excited for this 
partnership with NCOIL and we look forward to working with the committee on this issue.   
 
Andrew Kirkner, Associate Vice President of State Affairs at the National Association of 
Mutual Insurance Companies (NAMIC), stated that NAMIC agrees that’s it’s proper and 
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appropriate for NCOIL to consider and pass a model DNC bill.  We have essentially 
three principles that will guide our review and advocacy in this area.  We do want to 
make sure that any DNC model tracks a TNC model, making sure that all appropriate 
stages of activity are covered with adequate levels of insurance and that’s essentially a 
consumer focused concern.  We’re generally talking about areas where personal auto 
policies exclude coverage.  So, we want to ensure that from a consumer standpoint that 
there is coverage.  We do think that the TNC framework does provide a good basis for 
this discussion and we look forward to working with the other stakeholders, members of 
the committee, and the sponsor on model legislation.   
 
Rep. Rowland thanked everyone for their comments and that he thinks Mr. O’Brien is 
right that we have the major players in this industry from all across the country here 
today and we appreciate your input as we develop this model.  It’s certainly going to give 
credibility to it and I’m confident we can get something done and it’ll really give credibility 
to it as states adopt it across the country.   
 
Sen. Bob Hackett (OH) stated that my question is for Uber and Lyft.  When the TNC 
model passed, and actually I compliment you and the insurance companies, the problem 
on the ridesharing issue is you are covered, as Mr. Kirkner said, for two-thirds of the 
process, but you didn’t cover 100% and you wanted them to turn it on their personal auto 
and that’s where some issues arose.  So, what worked out really well was you guys get 
into an agreement to have the insurance companies put an endorsement on the policy 
that included that.  So, is that the solution in this situation?  Because, on the DNC, 
doesn’t your basic policy cover the people, and the only process gap might be when 
they’re going to pick up the thing they’re going to deliver? 
 
Mr. Nail stated that I think we want to see maximum flexibility.  The model needs to 
establish the right requirements that you want to see as lawmakers.  We want to see 
flexibility in how that’s satisfied.  I do think personal auto endorsements are a component 
of that but the solution on the TNC side, the compromise that we reached that was 
codified here, was that the TNC’s ultimately did agree to insure all three periods of that 
activity but also allowed the flexibility for the personal auto carriers to insure what parts 
of that they want to.  Sen. Hackett stated and you agree, going out and enforcing and 
requiring a commercial auto policy was way too expensive and so all the big carriers just 
basically put it on endorsement and then they can build the criteria and the data to see if 
they were charging to that.  Because the difference to what they started out charging 
and what a commercial auto is about five times.  Mr. Nail stated that I think that’s true of 
the commercial auto issue that we were looking at that time.  The products that Mr. 
Young at Buckle has been working on have been making commercial products more 
affordable and so there’s progress being made there as well. 
 
Mr. Messina stated that what I would also add is that right now Uber already has a 
blanket commercial auto policy for delivery drivers so we have taken that approach.  We 
have decided, don’t worry about what your personal policy does cover, don’t worry about 
having a commercial policy, when you're delivering on the Uber app our commercial 
policy will cover that risk and we would frankly, intend to do that whether or not this 
model’s passed. 
 
Rep. Brenda Carter (MI) asked if this model legislation would potentially lower the cost 
for commercial vehicles owners?  Mr. Young stated that no - your regulatory frameworks 
and your laws that are already in place are well established.  We’re essentially playing 
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by the various rules of the various states and I would simply say that for certain types of 
drivers, commercial policies make a lot more sense.  And again, the TNC model bill 
pulled taxi and limo out.  Those limits weren’t reduced.  The coverages weren’t 
decreased, and the cost didn’t’ change.  So, in the same way they’re certain types of 
delivery work, commercial policy makes sense.  I think the question here today is well, 
what happens if somebody has a personal policy?  And now we have a lot of gaps that 
need to be addressed. 
 
Rep. Rowland thanked everyone for their comments and stated that he looks forward to 
working with everyone throughout the remainder of the year and developing a successful 
model. 
 
DISCUSSION ON NCOIL INSURANCE UNDERWRITING TRANSPARENCY MODEL 
ACT (Model) 
 
Rep. Lehman, sponsor of the Model, stated that this has been an interesting path you 
might say.  We’ve had this discussion before.  If you’re following along this model is in 
your binder at page 167.  The charge to this committee came out of our work on the 
Special Committee on Race in Insurance Underwriting developing some insurance score 
transparency, but I want to give a very brief background on what led us to today and 
where I think we want to go.  Where I’d like to see this go, and I think the industry would 
agree, is that historically I think customers are very quick to ask the question, why?  And 
we’re getting a lot of why questions right now from our consumers.  Historically, that why 
question could be easily answered.  If you looked at what happened in the last 30 years, 
insurance was tangible.  I could hold in my hand a motor vehicle report (MVR), a 
Comprehensive Loss Underwriting Exchange (CLUE) report, things like that, and those 
were things I could show my client and answer his question, why.  Then we began the 
introduction of technology and we heard earlier today, on telematics, that has been 
around for a decade now and it has driven some people to make changes in their driving 
habits.  But it’s usage based, it’s now moving from that law of large numbers into more of 
an individualized underwriting.  We saw the inclusion of credit scoring, which still has 
some tangible parts but began to get into the area of much more data driven.  
 
Then we began to enter into truly the embracing of a technology world.  The data pool 
expanded.  We began to gather information from multiple sources.  We saw a little bit on 
the first presentation when they were talking about what data they can collect in 
telematics and your habits, and that led to a lot of predicted modeling.  We can 
anticipate now.  We know what might happen, and that came with more data, and more 
data, and more data, and we continue to be asked the question from our consumers, 
why?  Why?  Why is my rate changing?  Why is this affecting my policy? 
 
At the same time, we’re kind of on a natural collision course, because that use of data I 
think is being used by carriers to work to perfect their models and create a more 
competitive marketplace.  Which is what we want.  We want that competitive 
marketplace.  It’s starting to collide a little bit with privacy.  What are you gathering from 
me?  And what are you doing with that data?  And then now the issue that is coming 
before you today, is the transparency of that.  So, with all that in mind, what does a client 
have a right to know?  If you look back 20 years, it was very clear.  Here’s you MVR, and 
today it’s very cloudy - here’s your insurance score, or vehicle score or something like 
that.  So, in Indiana I began to start to put some language together in House Bill 1238 to 
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use as kind of a model and then I pulled that out realizing the best place to probably do 
this is here.  
 
We just heard regarding TNC’s that was something that came down to NCOIL, was 
vetted, was pushed around and a lot of changes were made and I think that has been 
adopted in almost every state because NCOIL did it right.  So, what the model basically 
does, is require that certain information to the consumer that is used in their underwriting 
be disclosed.  Specifically, it says upon request of a consumer they must disclose to me 
those primary factors up to ten of those most heavily weighed.  So, every company’s 
going to do it maybe a little bit different but if I ask, tell me what those factors were.  If 
there’s an adverse action, I think that’s where we probably hear most from consumers is 
why did my rate change?  If there was an adverse action, then that is now not contingent 
upon the request of the individual but must be disclosed to them based on those ten 
factors.  
 
As I wrap this up for some discussion, I’ve had some really good conversations with the 
industry and I applaud them for coming to the table because I think some things to keep 
in mind as we talk about this and adverse actions are, what are those adverse actions, 
and what is that triggering point, is it policy driven?  Is it time?  Is it a percentage of the 
rate?  And then we start to get into the public policy factors.  Are things being used that 
we as policymakers would more or less say wait a minute, timeout, maybe we need to 
back away from that as that’s not good public policy.  And I think we have to find the 
balance.  You heard me say this yesterday with the National Association of Insurance 
Commissioners (NAIC) - somewhere between a balance of disclosure and an outright 
ban is sought after.   Regulators have a tendency with all due respect as this is a not a 
derogatory statement, but the default normally is just stop doing it.  If we can’t figure it 
out and we don’t have the actuarial staff to calculate all this, just stop doing it.    
 
I think if they’re using this to perfect models to be more competitive, we don’t want to just 
stop doing it, but we go back to the question of why.  We have to be able to tell those 
clients why.  I had a gentleman in my office, probably 82 years old, and he had an 
increase in his pickup truck policy and he said, “Why?”  And I said, “Well, it was your 
vehicle score.”  He said, “What does that mean?”  I said, “I don’t know.”  And my 
underwriter said , “I don’t know.”  There needs to be a why.  I hope as we transition 
through this we start to get into this model that says there needs to be that balance and 
we need to be able to answer the question why.  So, I’m really looking forward to the 
industry input, and where we think we can go over the next couple meetings.  I think 
there’s going to be a lot of interim calls on this because I do want to get to a good place 
by the Fall.  And that’s a heavy lift but I think with the commitment of working with the 
industry I think we can get there. 
 
Mr. O’Brien stated that we applaud Rep. Lehman for putting this on the table and kicking 
off what is a very important discussion.  It’s critical for us in terms of the products that we 
provide and the relationship that we have with our customers that they feel that they are 
being treated honestly and fairly.  We do provide a wide range of disclosures and other 
information but it’s clear that the range of disclosures and the other information that we 
do provide to consumers, and they vary from state, are not enough.  Or, they’re not the 
right types of disclosures as consumers are inundated with all sorts of notices and other 
disclosures.  People should be in companies, and agents should be in a place where we 
are able to explain at some level regarding why something has happened to a particular 
consumer.  That’s just basic fairness.  It is basic customer relations.  The language that 
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Rep. Lehman has put in the proposed model we view as a good starting point.  We view 
it as something that also causes us to have a number of concerns. 
 
Many of these concerns are on the operational level.  How do you do it?  When do you 
do it?  What do you disclose?  What’s external data?  What’s traditional underwriting?  Is 
it going to be ten factors?  Is it going to be fifteen?  The most heavily weighted, what 
does that mean?  You’re talking to an industry that wears belts and suspenders.  You’re 
talking to an industry that language matters.  We’re going to have to figure out that 
language.  We’re also going to have to figure out how to do something so that we do it in 
an efficient way.  One of our concerns of course, is having in some cases, the potential 
for what we’re calling a dynamic notice.  Having a dynamic notice that is a notice that is 
individualized to each consumer.  It’s a far more difficult technological and operational 
hurdle to require than some sort of notice that provides a level of explanation to the 
consumer at a generic level.  These are going to be important questions and discussions 
that we’re going to be engaged in over the next several weeks.  I look forward to working 
with Rep. Lehman on a number of interim meetings.  Rep. Lehman and others on this 
committee have made it clear to the industry the importance to which they see this issue.  
We see it as an important issue as well and we’ll be pleased to work with NCOIL on this 
particular issue.   
 
Mr. Kirkner stated that I want to start by echoing Mr. O’Brien’s comments and thanking 
Rep. Lehman who has been extremely generous with his time, even during his own 
legislative session in Indiana.  So, we appreciate him taking the time to speak with us 
about the intent here and many of the provisions of the model act.  I think that the 
introduction of this bill in Indiana and then the discussion here at NCOIL has really 
spurred a conversation that we have not had in sometime as an industry so I think it’s 
been certainly useful and helpful for us to sort of crystalize how companies approach 
these issues.  Obviously, companies look at disclosures and the information they share 
with agents or consumers differently but we are hearing you Rep. Lehman and we’re 
hearing NCOIL about the importance of increasing transparency in this space.  So, we 
certainly would commit here to continuing that discussion.  I would point out a few areas 
of concern with the model that’s currently before NCOIL.  Actually, let’s start with the 
good parts first.  One of the things that’s included in the model that’s currently before the 
committee is an external data notification.  So, in plain English that I can understand, it’s 
essentially a notice to consumers that an insurer uses some form of external data, which 
is a defined term in the bill.  What we found out in the course of discussion with our 
members is that’s something that many of them already do and number one, I’m 
encouraged to hear that, but number two, I think standardization in that space requiring 
a disclosure that insurers use external data is appropriate and so we certainly don’t take 
issue with that part of the bill. 
 
We would want to make sure there’s some considerations for the disclosures that 
companies already send out so that there’s some flexibility in that space but we do think 
it makes sense for consumers to be aware that external data may be used by an insurer.  
Switching gears a little bit, we do have some concerns about some of the language in 
the bill regarding the primary factors.  So, as I understand it from speaking with member 
companies, it’s very difficult to parse out what would be described under the bill as a 
primary factor.  Rating factors are weighed against themselves in addition to being given 
weight inside of an algorithm so that’s a difficult process.  What I think in concept we do 
agree with though is where there’s a significant premium increase for example, 
consumers need to be able to identify in broad terms where that’s coming from and to try 
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to be able to address that.  So, I think there I would style this as agree in concept and 
maybe a commitment to working on improving the language a little bit there.  The other 
concern raised by our members is the confidentiality of information.  It may not look like 
it with how nice Mr. O’Brien and I are to each other, but this industry is fiercely 
competitive.  Our members, even internally at NAMIC, even internally at APCIA, they are 
fighting every day to win your business as a policyholder.  It is a fiercely competitive 
industry and certainly we view that as a good thing for the policyholder.  That helps keep 
premiums low and things like that. 
 
So, there is a concern that if companies are required to disclose the primary factors, that 
other insurers could use that information or gain proprietary information in that process.  
So, we want to make sure that there’s some confidentiality protections included in any 
ultimate model.  Finally, I’ll just close there and say we look forward to the interim 
meetings, we look forward to the formulation of a model here and certainly appreciate 
the opportunity to comment. 
 
Karen Melchert, Regional VP of State Relations at the American Council of Life Insurers 
(ACLI) stated that you’re probably asking yourselves what am I doing in the P&C 
committee.  And that is precisely why I am here.  Rep. Lehman was wonderful to work 
with as he was working on HB 1238 during the Indiana session and agreed that this 
proposal really is directed towards personal auto and homeowners insurance but the use 
of the term personal insurance would bring in life insurance without that being made 
clear and that was his intent to do so in the bill and I’m assuming since this is in the P&C 
committee your intent here with this model as well is to apply to personal lines, meaning 
homeowners and auto.  So, we would appreciate that distinction being made for a 
number of reasons and one being that the approach taken really does apply more to 
renewals and life insurance is not a renewal product.  So, we will be happy to work with 
you on language that would get that accomplished but we will continue to listen to the 
conversation as we know this is not going to be remaining just with personal lines going 
forward and its something we have been working on obviously internally at ACLI. 
 
Rep. Lehman stated that regarding life insurance, I appreciate that being brought 
forward and it was brought up in Indiana.  I talked to some people yesterday about this 
and I think you make a very clear distinction here and one is - is this going to be geared 
towards some things I could be denied on based on some data they collect?  But life 
insurance is based on you analyze, you underwrite and then you issue and you’re done.  
They’ll either cancel that policy or pass away but nothing changes in that policy.  But 
with auto and home it changes every renewal so I do look at this much more driven by I’ll 
say personal lines but there’s some commercial aspects to it as well, but definitely a 
P&C issue and not a life issue. 
 
CONTINUED DISCUSSION ON STATE EFFORTS TO LOWER THE UNINSURED 
MOTORIST POPULATION AND NCOIL FAIRNESS FOR RESPONSIBLE DRIVERS 
MODEL ACT (Model) 
 
Sen. Shawn Vedaa (ND), sponsor of the Model, stated that we’ve been discussing this 
issue for about a year now and I’ve enjoyed hearing many different perspectives on how 
best to lower state underinsured motorist populations.  One method is what’s referred to 
as the no pay no play law which about ten states have enacted, including my home state 
of North Dakota.  Such laws prohibit uninsured drivers or personal representatives of 
said drivers who sustain bodily injury or property damage as a result of a motor vehicle 
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accident from recovering non-economic damages from the persons bodily injury, or 
property damage, or death.  Last year, I sponsored such an NCOIL model for 
consideration under the title of the Fairness for Responsible Drivers model act which 
appears in your binders on page 169.  Since I introduced the model act last April, this 
committee has been presented with the pros and cons of the model as well as other 
ways to lower uninsured motorist populations.  I was hoping to hear more support for the 
model from this committee but from my perspective there does not appear to be an 
appetite to move forward with the model at this time.  However, I remain very interested 
in the issue and I’m interested in sponsoring a model law or resolution that aligns with 
what Illinois has recently enacted which focuses on developing an online insurance 
verification (OLV) web based system.  This system provides instantaneous verification of 
coverage at any time.  Approximately 15 states have implemented this type of system 
with Illinois being the latest to do so.   
 
After hearing all the discussions this committee has had I strongly believe that the use of 
emerging technology is the best way to address the issue of rising uninsured motorist 
populations.  In fact, last week in my home state of North Dakota our insurance 
commissioner announced his intent to explore whether blockchain technology could help 
identify uninsured drivers.  That concept is in the very early stages as the insurance 
department has only recently published a request for proposal for a proof of concept for 
vendors to show whether blockchain technology is a feasible solution.  I’m not 
necessarily wed to blockchain, rather, my larger point is that I believe using emerging 
technology to address this issue is the best path forward.  Accordingly, what I’d like to do 
for now is to put a pause on my model, and proceed with developing a different model or 
resolution that has some similar provisions to the Illinois OLV system.  The existing 
model is not necessarily disappearing but for now I’d like to dedicate efforts to 
discussing electronic methods.  I look forward to working with staff to developing 
something that is ready for discussion in our summer meeting in July. 
 
Rep. Rowland then opened up the discussion for comments and recognized Mr. Kirkner 
who stated that it would be imprudent to comment after the model has been put on 
pause, so I’ll dispense with my comments today. 
 
Sen. Hackett stated that when you talked about the OLV, we almost did that in Ohio.  
We took away the random verification and we were close to getting the OLV but the 
companies didn’t want to use a private company because of the protection of their data.  
Does Illinois do it through their Bureau of Motor Vehicles or whatever they call it in 
Illinois?  Sen. Vedaa stated that he is not sure how they are doing it in Illinois. 
 
Rep. Lehman stated that I want to first applaud Sen. Vedaa on your commitment to 
continue to work on this.  I think we’ve seen in Indiana and a lot of states have seen 
increases in uninsured motorists.  We did a study probably three years ago, and really 
what we anticipated was that we were going to find there’s a common thread in all 
states.  And there’s not.  It was just amazing to me, but one thing we saw was that the 
common thread of those states that had the lowest uninsured motorist population was 
punitive penalties.  And I just think, not to be punitive in the sense of just to be punitive, 
but there needs to be a price paid for breaking the law.  So, I applaud you on this and I 
think some of that instant verification has merit and I ask you to continue to work on this. 
 
ANY OTHER BUSINESS 
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 a.) Future Introduction of Dog Breed Information in Underwriting Model Act 
 
Asm. Kevin Cahill (NY), NCOIL Vice President, stated that, as you know, during our 
interim meeting of this committee, the discussion came up about a model act regarding 
the utilization of the breed of dog in underwriting.  We in New York have just had a pretty 
good experience with a debate, discussion, and development of legislation on that issue 
and then some modifications of that legislation to make it a little bit more effective and 
more along with the intention of the legislators.  I think it’s important that as we go 
forward with other states that might consider this that we not require everybody to 
reinvent the wheel but come up with legislation that will technically work and that will 
also express the will of those who are advancing it in those who ultimately will vote for it.  
So, rather than introduce the model at this time, what I’d actually like to do is extend an 
invitation for people to reach out to us and participate in advance of the next meeting 
when we will introduce a model act.  It will contain two elements.  One element is divided 
into two so it’s three altogether.  One will be regarding the issuance and rating of 
homeowners insurance and another for renters insurance which is a slightly different 
issue.  And the third issue is one that I think we can all pretty much agree on and that is 
that it’s time to collect some data on this because if there are two divergent points of 
view maybe it’s time to resolve that. 
 
So, that’s what the model will include, a homeowners component, a renters component 
and a data collection component.  Critical to me is that if the data is collected by our 
various insurance departments that something be done with that data - that it come back 
to those legislatures who may not be prepared at this time to go forward with legislation 
in this area and that upon receipt of that information the legislatures can then decide to 
possibly adopt the first part of the model act or make some other modifications.  So, 
what I would offer is I would ask for a slot on your next meeting to discuss the 
introduction of this measure and maybe begin a lively discussion and debate.  Now, the 
mere mention of the mention of the possibility that a model act might be introduced 
caused a pretty good debate at our interim meeting, and that’s not my desire here today, 
but it is important that we communicate offline and arrive at a consensus because the 
idea here is to provide tools to our colleagues in the 50 states to deal with these issues.  
 

b.) Impact of Inflation on the Insurance Industry  
 
Mr. O’Brien stated that we are now engaged in a period in our nation’s history where we 
are seeing some very significant spikes in inflation – 7.5% was one of the latest figures 
that I had seen.  A lot of that is impacting many of the things that we buy for auto 
coverages and for homeowners coverages.  It’s having significant upward cost 
pressures for us.  The cost of vehicles is up significantly.  Repair times are up 
significantly because of supply chain issues.  The cost of everything is going through the 
roof.  We’re seeing it ourselves when we go to the supermarket.  So, the very fact of the 
matter is that the stuff that we’re paying for when there’s a homeowner’s claim, and an 
auto insurance claim, is going through the roof. 
 
That’s going to have an impact down the road in terms of rates.  It’s a cost driven 
business.  What comes in on one end goes out on the other.  So, we’re in a period of 
volatility, somewhat in a period of instability.  We will be continuing to keep an eye on it.  
We know that you will in the legislatures and working with the regulators as we go 
through the rate approval process and the regulatory oversight process.  We will be 
mindful of that.  But I just wanted to lay that out for you and I know that yesterday with 
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the Institutes Griffith Foundation, there was a presentation on the impact of inflation and 
I just wanted to emphasize that for the committee. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Asm. Ken Cooley (CA), NCOIL 
President, and seconded by Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, the 
Committee adjourned at 10:30 a.m. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
PROPERTY & CASUALTY INSURANCE COMMITTEE 

INTERIM COMMITTEE MEETING - MAY 13, 2022 
DRAFT MINUTES 

 
The National Council of Insurance Legislators (NCOIL) Property & Casualty Insurance 
Committee held an interim meeting via Zoom on Friday, May 13, 2022 at 11:00 A.M. 
(EST) 
 
Representative Bart Rowland of Kentucky, Chair of the Committee, presided. 
 
Other members of the Committee present were: 
 
Asm. Ken Cooley (CA)   Rep. Brenda Carter (MI) 
Rep. Jonathan Carroll (IL)   Sen. Walter Michel (MS)   
Rep. Matt Lehman (IN)   Asm. Kevin Cahill (NY)  
Rep. Joe Fischer (KY)   Del. Steve Westfall (WV) 
Rep. Deanna Frazier Gordon (KY)   
Rep. Derek Lewis (KY) 
Sen. Robert Mills (LA) 
 
Other legislators present were: 
 
Rep. Deborah Ferguson (AR)   Rep. Rachel Roberts (KY) 
Rep. Tammy Nuccio (CT)   Rep. Wendi Thomas (PA) 
Rep. Jim Gooch (KY) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Asm. Ken Cooley (CA), NCOIL President, and seconded by 
Rep. Deanna Frazier Gordon (KY), the Committee voted without objection by way of a 
voice vote to waive the quorum requirement. 
 
INTRODUCTORY REMARKS: CHAIR ROWLAND 
 
Rep. Rowland thanked everyone for joining the meeting today and stated that the 
purpose of today’s meeting is for the Committee to conduct some business in advance 
of its July meeting in New Jersey so that the Committee is able to handle all of the 
issues on its New Jersey agenda in a timely manner. This Committee has a lot of work 
to do over the next several months, this interim meeting was called to make sure that 
when the Committee reaches a point of ultimately finishing its work on the issues before 
it, the Committee is not pressed for time and people don’t feel unduly rushed. 
 
We’ll get started today with an update on the development of the NCOIL Delivery 
Network Company (DNC) Model Act. We had a good introductory discussion on this 
issue during our interim Zoom meeting in February which set the table for this issue and 
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officially marked this Committee’s intent to develop a Model Law. We continued 
discussions in March where some broad concepts for the Model were laid out, and I look 
forward to continuing that discussion today.  We’ll then continue discussion on the 
NCOIL Insurance Underwriting Transparency Model Act, sponsored by Indiana 
Representative Matt Lehman, NCOIL Immediate Past President.  Similar to the DNC 
Model, we had a good introductory discussion on this issue during our interim Zoom 
meeting in February, and that discussion continued in March. I, and Rep. Lehman, look 
forward to hearing some specific feedback on the Model today. 
 
Lastly, we will provide an opportunity for comment and discussion on the five NCOIL 
Model Acts that are scheduled for re-adoption. Per NCOIL’s bylaws, all NCOIL Model 
Acts are scheduled to be considered for re-adoption every five years. If a Model is not 
re-adopted, it sunsets. I note that the Models will not be voted on for re-adoption today. 
Rather, this will be an opportunity for comment and discussion in advance of the 
Summer Meeting where the actual vote will take place. It is very unlikely that the July 
agenda will not allow time for additional discussion on these five Models, so we will have 
the entire discussion now, but simply hold the vote until July. 
 
CONTINUED DISCUSSION ON DEVELOPMENT NCOIL DELIVERY NETWORK 
COMPANY (DNC) MODEL ACT 
 
Before discussing the DNC Model, Rep. Rowland stated that he will be sponsoring the 
Model and overseeing its development until it crosses the finish line in November.  And I 
say November will be the finish line for a few reasons: First, it follows the unofficial but 
generally followed NCOIL timeline of developing and adopting a Model within a calendar 
year; Second, as some of you may know, I will not be running for re-election so this will 
be my last year in the legislature and at NCOIL; and Third, this issue is extremely 
important and timely as many states are going to be looking to enact legislation on this 
soon. Accordingly, similar to how this Committee acted quickly and decisively with 
adopting a peer-to-peer (P2P) car sharing model act to provide states guidance on an 
emerging issue, it’s important that we do so again so that states have the Model ready to 
introduce next year. This is a great opportunity for NCOIL to again be a leader on an 
important issue – I’m confident that we will accomplish the task at hand. 
 
I’m encouraged so far by the dialogue that has been ongoing among key interested 
parties on this issue. I know there has been an informal working group that has met a 
couple of times and it’s great to know that a lot of the important voices in this area are 
engaging and being heard. Those include: Uber, Lyft, the American Property Casualty 
Insurance Association (APCIA), DoorDash, UPS, Amazon, Shipt, Instacart, Shelter 
Insurance, Buckle, and the National Association of Mutual Insurance Companies 
(NAMIC).  I look forward to hearing comments from everyone today as to how the Model 
should be developed so that we can have a solid first-draft ready for inclusion in the 30-
day materials which will be distributed a month from today.  Rep. Rowland then opened 
the conversation up to interested persons present. 
 
Brad Nail, representing Lyft, stated that Rep. Rowland summarized the stakeholder 
meetings and the participants in the stakeholder meetings so far, and noted that they 
have been very productive. We are accounting for all the different business models 
where personal autos, which are normally insured under a personal auto policy, are 
used to make deliveries commercially. That’s been a focus of the discussion. It is not 
limited to just on demand food delivery from restaurants as it goes a little beyond that so 
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I think we are going to be borrowing from the Transportation Network Company (TNC) 
and P2P Models where appropriate since both of those involve personal autos in a 
commercial context.  Everyone, I think, acknowledges that there is going to be some 
differences between them. We started with first drafts of language from Uber and APCIA 
to give us something to work off of, and we are currently circulating more ideas on 
language following the first couple of discussions.  We’d like to continue the discussions 
to try and achieve consensus as much as possible going into the July meeting and 
prepare to continue to work on the outstanding issues from there on. 
 
Frank O’Brien, VP of State Gov’t Relations at APCIA thanked the Committee for the 
opportunity to speak and stated that I just want to reiterate what Mr. Nail said - that all 
parties of interest are represented in these discussions and we’ve had two conversations 
and a third is upcoming.  We are heading in the right direction and one of the things that 
I would say is the fact that most of the people in this group have worked on prior NCOIL 
related sharing economy models, so there’s familiarity with each other and with the 
issues that each party brings to the table. So, for our part, APCIA is quite optimistic that 
we will be able to bring to NCOIL a Model that will have widespread agreement. 
 
Rep. Rowland stated that one item that has been pointed out to me is that we might 
want to clarify the definitions section of the Model when it is drafted to say, instead of a 
personal vehicle for delivery, a network device so we make sure our Model is not 
applying to someone who is delivering drugs for a pharmacy or the local pizza delivery 
place.  If there’s a way to distinguish that in our definitions section, please give some 
thought about that. 
 
Jon Schnautz, Regional Vice President at NAMIC, stated that I’ll echo what was said by 
the previous two speakers and with regard to the issue that you just stated, I’ll briefly 
outline a couple of points where there may be a divergence or some new language 
needed from the TNC model.  One of the issues that we have been trying to discuss is 
how this Model would dove-tail with existing state regulations on deliveries.  The other 
two issues that I think we have spent most of our time talking about are what the start 
time would be for these - if you recall in the TNC model there’s a log-on sort of trigger to 
log onto the app and that may or may not be the appropriate sort of thing you use here. 
And then finally, coverage minimums.  I think that’s the other issue where we’re trying to 
reach consensus.  We haven’t quite gotten there yet, but we are optimistic that we will. 
 
Hearing no further comments or questions from any interested persons or legislators, 
Rep. Rowland stated that my hope is that the group will continue to keep working 
together unofficially until we meet again officially in July and if you have any comments 
or any thoughts please put those in writing for NCOIL staff as that certainly will be helpful 
in advance of our July meeting.  Before we move on, as sponsor of the Model and Chair 
of this Committee, I have some thoughts on where we should go with this.  I don’t see 
how we could possibly have a DNC Model that is wildly different from State-to-State, so 
some thoughts for you all to think on before we meet again: should we include uninsured 
and under insured motorist coverage and set the level of coverage requirements in our 
Model, rather than just saying the minimum financial requirements of each state?  In 
Kentucky we just increased the property damage limit a couple of sessions ago, so now 
we’re at $25,000/$50,000/$25,000.  Perhaps NCOIL staff could get together for us what 
those limits are from state-to-state and we could possibly pick a good number there that 
makes sense.  Second, there has been some discussion about an exemption from the 
Model for commercial coverage - should that exemption be subject to scenarios where 
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the commercial coverage has limits that satisfy the requirements of the Model?  So, 
those are just some things I’ll throw out there for possible discussion or thoughts and if 
the working group could digest that and get back to us with your thoughts around those 
items it would be helpful before July.  
 
CONTINUED DISCUSSION ON NCOIL INSURANCE UNDERWRITING 
TRANSPARENCY MODEL ACT 
 
Rep. Rowland then turned the discussion over to Rep. Lehman, sponsor of the NCOIL 
Insurance Underwriting Transparency Model Act.  Rep. Lehman began by stating he is 
sorry to see Rep. Rowland leaving the legislature as it was good to have insurance 
people making insurance laws. You will be missed.  Rep. Lehman stated that I want to 
thank you first of all for bringing this up today on your meeting, and stated that I don’t 
know who is here today, but I know many of you have reached out to me with some 
thoughts on this Model and I really appreciate that. So, I want to thank you for your 
engagement with this before I walk through the Model.  Similar to what Rep. Rowland 
said, I think this is an issue we need to keep moving forward on.  My target is still to try 
and have something in place here by the November meeting so that if we take this back 
to our states, we’re within that time frame for getting bills drafted for pre-filing deadlines.  
So, my goal is still a November date on this and I want to continue to work with the 
industry and interested parties as we move forward. 
 
I think this issue has gained some momentum and you’ve seen what the National 
Association of Insurance Commissioners (NAIC) has done and you saw what happened 
in Washington State with their regulatory approach.  So, I think it’s a timely issue and I 
want you all to understand that none of this is carved in stone.  This Model is not a take 
it or leave it approach, and there’s been a lot of good input so far.  So, I want to continue 
this conversation with interested parties and legislators.  I’ll now go through my notes on 
my Model and note what I’ve heard from the industry and from others and tie-in my 
thinking.  First, in the definitions section we talk about “adverse action” - there’s been 
some discussion on what defines an adverse action, should that be a percentage of an 
increase?  So, if a carrier makes a 2% increase, is that considered adverse?  A lot of 
states have some threshold such as anything 10% or more so maybe 10% is where we 
start our conversation.  I think that it’s a fair issue that was brought up on the definition of 
an “adverse action” as it needs to be more than just a carrier took a rate increase.  
Maybe they took an across-the-board rate increase.  We’re really trying to focus and get 
on that piece of the puzzle that is my rate is being affected when it comes to this 
collection of data. 
 
The next thing is that I’ve had a lot of people say to me that we want to make sure this 
stays focused on personal lines insurance, namely home and auto.  I agree, and the 
Model says “underwriting of personal insurance”, but maybe that should be made more 
clear.  There was also some discussion around the Model applying to renewals, new 
issues and denials and I still want to continue that conversation.  I think that if you came 
into my office today and I said “here’s your new premium with this carrier or that carrier”, 
you’re choosing that premium as it is right now and there really would be no disclosure 
necessary of which data was used because you can choose what you want to do.  This 
Model is more on the actual renewal and when that renewal comes back a year from 
now and it went up 18% and I can’t explain at all why it went up 18% - that’s the issue I 
think we’re talking about here.  But on the issue of being denied a policy, and we do 
have that, some carriers just say he’s not eligible based on tangible things as it’s always 
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been such as your driving record is bad, or you hit ten people last year with your car - 
those are things where we would say I can disclose that and say “you can’t get 
insurance with this company because of these things.”  So, somewhere on that we need 
to continue to have some discussion around that denial piece. 
 
And then the next issue is the definition of “external data.”  There was some 
conversation around that and what is supplemental data from a third-party vendor?  
There are things in the “black box” that we don’t know about but there are things that 
companies use in their external data such as flood maps or insurance services office 
(ISO) ratings.  If an ISO rating changes and that creates a premium change, does that 
trigger a disclosure?  So, we need to have some discussion around that definition of 
“external data.”  We’ll now get into Section Three on the transparency requirements and 
one of the discussions I’ve had is around the number of factors.  We have in the draft 
Model ten.  Should it be 15?  Should it be five?  Should it be four?  I think we can 
continue that discussion but I do think that there needs to be enough there that the client 
or the broker can extrapolate out really what were those driving factors that created that 
additional premium. 
 
I’ve also talked about the issues around underwriting and rating of risk.  Some data 
might be used from an underwriting standpoint, and some might be used actually to 
calculate a rate.  Again, those are things I’m willing to have that discussion on to 
recognize what those realities are.  There’s also been some discussion around what I 
think is the lynchpin of the Model: disclosure.  And I’ve heard from several in the industry 
that have said we have to be very sensitive to the fact that some of this is proprietary 
and maybe we have found our “secret sauce” that we hold very near and dear to us and 
we don’t want that to be disclosed and we don’t want that to get out to the competitor.  I 
think we have to be careful on how we protect that and at the same time still move 
forward with the fact that I think this has to be disclosed to the inquiring client with that 
rate increase.  Is that something that can be worked through a broker?  Because we are 
on contract already to hold those things in confidence so that is an issue I think we still 
have to work though. 
 
Lastly, I think the biggest thing I have heard is the “impossibility” of transmitting this 
amount of data.  Everybody is going to be unique so if there are 50 people on this call 
we may have 50 different matrixes we use to calculate our premiums so how do you 
disclose that to 50 different people?  We have got to figure out a way because I think it 
comes down to there’s one thing of “we can’t do it and want to find a way” vs. “we just 
don’t want to do it.”  Several people I’ve talked to have said “we want to engage, we just 
don’t know yet where all this is going to end up, we don’t know what we can share and 
what we can’t share”.  I want to keep moving forward, but I want to note that because 
this is referenced as a transparency Model, none of this is saying we’re going to prohibit 
things.  But we are also policymakers and we have an obligation to our constituents to 
make sure that what the industry is using with it data is good public policy and actuarily 
you can make that argument and that’s been happening through the years. 
 
And I don’t think anything nefarious is going on.  In fact, that was brought up at a 
meeting and I said absolutely not.  I don’t think anything is being done that would cross 
that line - we just want to make sure that we, as public policymakers, understand what’s 
going into these that makes this an actuarily and insurance driven product.  The one 
thing I think we will really have to get a handle on and work together on is going to be on 
the disclosure aspect and true transparency of this Model so I’d love for you to reach out 
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to me or NCOIL staff with feedback.  I’ve had a couple of people say to me that they can 
share some things that might be proprietary but we don’t want to necessarily bring that 
up at a big, public meeting.  So, they are willing to sit down with people and try and 
figure out a way to have this dialogue that maybe has some confidentiality.  I want to 
continue moving forward with this and I am looking forward to more input and if you have 
any please send it to me or NCOIL staff.  I have received some good input already but 
again, it was tough to get around that transparency aspect and that’s, I don’t want to say 
hard line in the sand, but the one thing that we need to really stay focused on: how are 
we disclosing this and being transparent to our constituents and our clients?  When they 
ask that question of why am I getting an increase, today it’s difficult to answer. 
 
Andrew Kirkner, Regional Vice President, Ohio/Mid-Atlantic Region at NAMIC thanked 
the Committee for the opportunity to speak and stated that I think the introduction of this 
Model has been a really good launch point for discussion inside of our membership.  I’ve 
learned a lot about this issue candidly and learned a lot about what companies are 
already doing and kind of the way they conceptualize this issue.  I would start by saying 
that we’ve had a lot of positive feedback from our members and they understand the 
desire to see some increased information to consumers.  From an insurance company’s 
perspective, you want to keep consumers, you want to write business, you want to have 
folks in the door.  This is not one of those areas where there is a conflicting desire on 
behalf of the insurer and the consumer from a 10,000 foot perspective and so our 
members are looking at this really as a customer service issue. 
 
We do have some concerns about the draft as it’s been introduced, and I’ll be pretty brief 
because Rep. Lehman went through most of the points of contention, so I don’t want to 
belabor those.  I would just say that our members really firmly believe that the “adverse 
action” as it is defined in this Model is really too broad.  If the goal of this Model is to tell 
consumers why they have seen a significant premium increase or why they have been 
denied coverage, we think there is a much more narrowly tailored way to do that. 
Whether it is to establish a threshold like it was just spoken about or whether there is 
some other trigger, we think that the language can be tightened up somewhat.  Getting 
right to the heart of the matter is really that question around the “primary factors” 
language and I would refine that even a bit further.  The draft as introduced would 
require insurers to disclose all primary factors up to ten and that is concerning for a 
couple reasons.  One, there is a logistical problem. So, let’s say that whatever trigger is 
established, if its 10%, you could have an across the board 11% increase and then you 
may have 20,000 or 30,000 policyholders that would, under the draft as introduced, be 
due one of these notices.  So that’s sort of a logistical issue, and to Rep. Lehman’s 
point, a question of resources and desire versus ability. 
 
I think that would be a fair statement, but it does become a bit more than that when we 
start talking about some competitive issues.  Here, I point to Section 3(a) of the Model 
which would require a disclosure of all primary factors when an insurer uses external 
data. That’s concerning to us for any number of reasons but it’s not very hard to envision 
a scenario in a fiercely competitive industry where insurer A might mine insurer B for 
what the primary factors they are using might be.  So, we have concerns and obviously 
we are a trade association comprised of many members so we are concerned about 
that, both from a small company perspective and a large company perspective candidly. 
We have some suggestions and we’ve certainly had a number of conversations with 
stakeholders and produced a draft proposal and we think there is potential to continue 
the conversation.  And I do think we share the goal of transparency and I think from our 
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perspective we just want to make sure that there are guardrails around proprietary 
information and then making sure that we are balancing a consumer’s ability to learn 
more about their insurance rating and also not making the cost of said knowledge so 
high that it ultimately has a negative impact on consumers.  
 
Asm. Cooley thanked Mr. Kirkner for his comments and Rep. Lehman for his summary 
of the issue and stated that things like this are hard conversations to have but I just note 
that we are very fortunate to have this conversation in the context of an organization like 
NCOIL.  Of course, I come out of California and in California we have the crazy ballot 
proposition process where if an idea takes root you have no idea where it’s going.  Of 
course that was our big insurance wars in 1980 and $50 million was spent and dramatic 
changes to the marketplace were made just because some idea appealed to the public, 
and I don’t mean that in a pejorative way it’s just that’s how things can lurch in dramatic 
directions. I do think with something like this we sort of roll up our sleeves and just try to 
work through the issues and include everyone at the table and I do think having 
everyone at the table is so important.  We just discussed the DNC Model and had 
DoorDash submit a letter pointing out that not every one of these companies has 
passengers.  So, whatever we do in that area we have to acknowledge that little nuance. 
I just want to thank everyone for their participation, because we do know that there is 
value and opportunity to, in a collegial way, have serious conversations and try to knock 
things off of a set of ideas and work together in NCOIL before it sort of jumps out in 
some other form and gets wound up without the reflection and measured judgement that 
we typically strive for. 
 
Wes Bissett, Senior Counsel for the Independent Insurance Agents and Brokers of 
America (IIABA/The Big I), thanked the Committee for the opportunity to speak and 
stated that the Big I is very supportive of this Model and we think that Rep. Lehman has 
identified an issue that definitely needs to be addressed by legislation or regulation.  It 
addresses that increasingly common situation where, with increasingly complex models, 
rates will go up to a certain degree that just sort of defies common sense. There is an 
output from these models that the agent can’t explain and it’s got the customer kind of 
scratching their head. There’s no real confidence when you go to the company and the 
company front-line people can’t explain it, so we’ve got a situation where in some cases 
this is increasing and there is a lack of confidence that is sort of building as a result that 
is incredibly unfortunate. We have heard from the sponsor that there are a number of 
issues that he and others are looking at and we think that figuring out the scope and the 
appropriate trigger for the Model makes sense.  We would be worried though if this got 
watered down to an extent that it wasn’t meaningful.  We do worry to some extent that 
the ultimate proposal would be you have to disclose up to X number of factors that had 
an impact on the rating and that when you say “up to a certain number of factors” that 
could be one factor then you move on.  So, that language has to be sorted out. 
 
Looking at the penalties provision, in our view, it does seem particularly punitive to 
suggest a violation of the Model could be perhaps a well-intentioned effort to comply with 
the law and you maybe didn’t technically do so that that could result in a violation of the 
Unfair Trade Practices Act.  Also, for the companies that argue that they do need time to 
sort this out before they could comply maybe there does need to be a longer effective 
date than six months.  Another thing we would urge you to take a look at is in Section 
3(a) - some of this information is only provided upon written request which seems a little 
bit formal in 2022, so maybe it should be just by request or in some other way. We’ve 
had some back-channel conversations with some of our insurer friends on this issue 
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already and one thing I’d point out is that there is a precedent for this.  In today’s world, 
under both state and federal law, if there is an “adverse action” that occurs as a result of 
someone’s credit history/information, companies are obligated to provide these very 
same notices today.  I think what Rep. Lehman is essentially saying is that it used to be 
the models were very credit-focused and as the marketplace has evolved and other 
criteria are being now considered we’ve got to extend and enhance regulation in the 
same way we need to catch up. So, we’d urge you to take action on this hopefully this 
year and not water it down too much and we look forward very much to being part of the 
process going forward.  We definitely want something that’s workable and not punitive to 
the insurer community, but this is an area where enhanced transparency would be 
greatly appreciated by both agents and consumers.  
 
Hearing no further questions or comments, Rep. Rowland turned it back over to Rep. 
Lehman for closing comments.  Rep. Lehman stated that he appreciates the input on the 
use of “all primary factors” and noted that’s kind of where he was going when he was 
talking about this regarding too much disclosure could harm insurers from a competitive 
standpoint.  Rep. Lehman stated that Mr. Bissett made some good points on the punitive 
aspect of the penalties and the effective date but as I’ve said multiple times at NCOIL, 
we build the house and the states furnish it.  I think that every state is going to be a little 
different as you may have some states that have already begun to take regulatory action 
and they may ramp this up quicker than others that have taken no action.  So, I think that 
those points are well taken and I look forward to continuing this.  I’ll also repeat what I 
said at the beginning of this meeting - please reach out to me as I’m easily accessible. 
Also please reach out to NCOIL staff. I look forward to bringing this up again and dealing 
with this when we get to New Jersey. 
 
OPPORTUNITY FOR COMMENT/DISCUSSION ON NCOIL MODEL LAWS 
SCHEDULED FOR RE-ADOPTION AT NCOIL SUMMER MEETING 
 
a.) Auto Insurance Fraud Model Act – Originally Adopted July 22, 2006; Readopted 
February 26, 2012, and July 15, 2017. 
 
Asm. Cooley stated that the whole issue of having strong anti-fraud laws is 
extraordinarily important in the insurance field and its sort of on my mind this year.  Here 
in California, and this has nothing to do with auto insurance, but you’ve seen a lot of 
conversation around the whole notion of single-payer health care which brings a lot of 
controversies to the surface.  But it was striking to me this year that a very strong outside 
impartial observer was looking at an agency that actually is tasked with analyzing all 
healthcare proposals and they were taking a peek at what was the big proposed single 
player bill which actually did not advance this year and they remarked that they were a 
little worried that all of the alleged savings that are supposed to arrive from a single-
payer system was at risk of failing to deliver on its expectations because it did not have 
anti-fraud provisions. 
 
So, I think an issue like this particular auto insurance fraud model act is a very basic 
thing but it plays such an important role ultimately in maintaining an affordable auto 
insurance marketplace and it’s true across all lines.  And the fact that was seen as a 
major Achilles heel in the single payer bill because they didn’t have fraud rules is striking 
and it’s just terrific we’re bringing this forward.  It’s kind of sticking to way of doing things 
and taking care of business and it’s kind of low-key but fundamentally important to a 
sound system. 
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Hearing no further questions or comments from legislators or interested persons, Rep. 
Rowland proceeded to the next Model.  
 
b.) Asbestos Bankruptcy Trust Claims Transparency Model Act - Adopted July 15, 2017. 
 
Hearing no questions or comments from legislators or interested persons, Rep. Rowland 
proceeded to the next Model.  
 
c.) Certificates of Insurance Model Act – Originally Adopted November 18, 2012; 
Readopted July 15, 2017. 
 
Mr. Bissett stated that IIABA urges NCOIL to readopt this model as its proven to be very 
successful and helpful.  When I last checked, there were over forty states that had 
adopted some form of legislation based on significant part on the NCOIL model and in 
the five years since it was last adopted there have been states that have still periodically 
looked at this as a model.  West Virginia and Tennessee come to mind and Colorado is 
looking at something similar right now so it continues to remain relevant and important, 
so we’d urge readoption in the summer. 
 
Hearing no further questions or comments from legislators or interested persons, Rep. 
Rowland proceeded to the next Model.  
 
d.) Travel Insurance Model Act - Originally Adopted November 18, 2012; Updated 
Version Adopted March 5, 2017; Amended Version Adopted July 15, 2017. 
 
Duke de Haas, Vice President, Deputy General Counsel, USA at Allianz Partners stated 
that Allianz and the United States Travel Insurance Association (USTIA) are very 
supportive of this model and its readoption.  NCOIL did great work back in 2016 and 
2017 to assist everybody - the industry, consumers, and regulators with getting some 
regulatory certainty for this industry which was under a regulatory assault.  Since that 
time, the NAIC jumped on after the fact and worked from NCOIL’s excellent model and 
eventually passed the model as well.  We now have been successful in getting this 
enacted in 27 states including nine this year. So again, I want to thank NCOIL for all the 
work they did.  It’s a small industry but very important and we appreciate all the work 
NCOIL has done and support readoption. 
 
Hearing no further questions or comments from legislators or interested persons, Rep. 
Rowland proceeded to the next Model.  
 
e.) Model Act Regarding Use of Insurance Binders as Evidence of Coverage – Originally 
Adopted July 15, 2012; Readopted July 15, 2017. 
 
Hearing no questions or comments from legislators or interested persons, Rep. Rowland 
proceeded.  
 
ADJOURNMENT 
 
Upon a Motion made by Rep. Lehman and seconded by Asm. Cooley, the Committee 
adjourned at 11:45 a.m. 
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To: All Interested Persons and State Insurance Legislators 

From:  Rep. Matt Lehman (IN) – NCOIL Immediate Past President; Sponsor of NCOIL 

Insurance Underwriting Transparency Model Act 

Date: June 14, 2022 

Re: Requested Feedback 

 

 

Thank you to everyone who has reached out to me with feedback on my Insurance 

Underwriting Transparency Model Act (Model).  The latest draft of the Model appears 

following this memo.  In addition to the changes in the latest draft, I am requesting that 

all interested persons and state insurance legislators seeking to engage in further 

discussions on the Model submit specific comments on the issues listed below. 

 

Based on recent actions being taken by regulators, it is very important to me that this 

Model be approved by the 2022 NCOIL Annual Meeting in November so that states 

seeking guidance on this issue can have this Model to consider.  Continuing discussions 

in states surrounding the overall issue of underwriting transparency have been steadily 

increasing, and with this Model, NCOIL has an opportunity to again be a leader on an 

important insurance public policy issue.  However, as I have made clear since the start of 

this process, while consumer protection remains paramount, I am not trying to force 

anything upon the industry without listening to its concerns and accommodating them 

when appropriate. 

 

I look forward to working with all interested parties, as well as my fellow legislators, on 

this going forward.  Please submit any feedback to me at matt@bixlerinsurance.com or 

Will Melofchik, NCOIL General Counsel, at wmelofchik@ncoil.org.  

 

1.) Should the Model apply to renewals only or also to denials and cancellations? 

 

2.) How can the definition of “external consumer data” be clarified so that it achieves the 

Model’s goal of fairness and transparency but is not overly restrictive? 

 

3.) Should language be included in Section 3(a) to differentiate between “underwriting” 

and “rating” risks? 

 

4.) In Section 3(a), how many “primary factors” should be subject to the disclosure 

requirement?  I want the number to be meaningful, but I also recognize the need for 

mailto:matt@bixlerinsurance.com
mailto:wmelofchik@ncoil.org
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insurers to protect proprietary information.  There were some concerned about the term 

“all” before primary factors and I want to be clear that “all” the factors considered in 

calculating the final decision must be a part of the matrix but only the top 10 included in 

the consumer disclosure.  

 

5a.) Should the terms “primary factors” and/or “primary influences” used in Section 3 be 

defined? 

 

5b.) Should other terms replace “primary factors” and/or “primary influences”? 

 

6.) Should the term “written notice” as used in Section 3 be further clarified? 

 

7.) In Section 3, should a request by the consumer’s insurance agent trigger the disclosure 

requirements?  If so, should language be included in the Model to make that clear?  

 

8.) Should the model include the level of penalty or should the specific citation in the 

penalties section of the Model be left blank and therefore provide states the 

recommended option of determining the level of penalties as they deem proper? 

 

9.) Should the effective date of the Model: stay at 6 months; be longer than 6 months; or 

be left blank so that states can decide as they deem proper? 
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National Council of Insurance Legislators (NCOIL) 

 

Insurance Underwriting Transparency Model Act 

*Draft as of June 14, 2022 

*To be discussed by the NCOIL Property & Casualty Insurance Committee on July 16, 

2022. 

*Sponsored by Rep. Matt Lehman (IN) – NCOIL Immediate Past President 

 

Table of Contents 

 

Section 1. Title 

Section 2. Definitions 

Section 3. Transparency Requirements 

Section 4. Penalties 

Section 5. Rules 

Section 6. Effective Date 

 

Section 1.  Title 

 

This Act shall be known and cited as the “[State] Insurance Underwriting Transparency 

Act.” 

 

Section 2. Definitions 

 

“Adverse Action” means a denial based on data or information that is not inherently part 

of the risk, or cancellation of, or an 7.9% or more increase in a charge for, or a reduction 

in coverage or other adverse or unfavorable change in the terms of coverage or amount of 

insurance in connection with the underwriting of a property & casualty personal 

insurance policy. 

 

Drafting Note: The intent of including the phrase “inherently part of the risk” is to 

distinguish between when the transparency requirements set forth in Section 3 of the 

Model apply to denials.  It is the intent for the transparency requirements to apply to 

denials based on data or information that is not inherently part of the risk, such as a 

consumer’s social media footprint, purchasing habits, internet activities, etc., and not to 

denials that are based on traditional underwriting data or information such as physical 

condition of the risk, motor vehicle records (MVR), or a Comprehensive Loss 

Underwriting Exchange (CLUE) report. 
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Drafting Note: This Model is intended to apply to property & casualty personal lines 

insurance policies such as personal auto insurance and personal homeowners’ 

insurance. This may also include farm and farm auto policies.  Other lines of insurance, 

such as life insurance and commercial property & casualty insurance, are not intended to 

be brought within the scope of this Model.  

 

“External Consumer Data” means data or information that is obtained from an external 

source and used by an insurer to supplement traditional underwriting. 

 

Section 3. Transparency Requirements 

 

(a) If an insurer1 uses external consumer data to underwrite and rate risks, the insurer, 

upon a written request, whether delivered electronically or hard copy, by a consumer, 

must disclose to the consumer all primary factors, up to a maximum of ten (10), of those 

most heavily weighed, that the insurer uses in calculating a premium. 

 

(b) If an insurer takes an adverse action based on external consumer data, the insurer 

must provide written notice, whether delivered electronically or hard copy, to the 

consumer explaining the reason for the adverse action.  The notice must include: 

 

(1) sufficiently clear and specific language so the consumer is able to identify the 

basis for the insurer’s decision to take an adverse action; and 

 

(2) all factors, up to a maximum of ten (10), that were the primary influences on 

the adverse action. 

 

Section 4. Penalties 

 

A violation concerning external consumer data shall constitute a violation of [insert 

citation to state unfair trade practices statute]. 

 

Section 5. Rules 

 

The Commissioner shall adopt rules as necessary to effectuate the provisions of this Act. 

 

Drafting Note: “Commissioner” may be replaced with the title of the state’s chief 

insurance regulatory officer. 

 

Section 6. Effective Date 

 

This Act shall be effective in six (6) months for all applications, renewals, and 

declinations thereafter. 

 

 
1 Terms such as “insurer” are intentionally not defined in this Model so that the specific 

definitions of each state’s insurance code shall govern. 
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National Council of Insurance Legislators (NCOIL) 

 

Delivery Network Company (DNC) Insurance Model Act 

*Sponsored by Rep. Bart Rowland (KY) 

 

*Draft as of June 14, 2022.  To be discussed during the Property & Casualty Insurance 

Committee on July 16, 2022.  

 

Section 1.  Definitions     

(a) "Delivery Network Company" or "DNC" means a corporation, partnership, sole 

proprietorship, or other entity that operates in [State] and uses a digital network to 

connect a Delivery Network Company Customer to a Delivery Network Driver to 

provide Delivery Services.  A DNC shall not be deemed to control, direct, or 

manage the Personal Vehicles or Delivery Network Drivers that connect to its 

Digital Network, except where agreed to by written contract.  

 

(b) "Delivery Network Company Customer" or "Customer" means a person who 

orders the delivery of goods, where the Delivery Network Driver delivers such 

goods at the direction of the Customer. 

  

(c) "Delivery Network Driver" or "Driver" means an individual who provides 

Delivery Services through a DNC's Digital Network using a personal vehicle.  

 

(d) “Digital Network” means any online-enabled application, software, website, or 

system offered or utilized by a Delivery Network Company that enables deliveries 

with Delivery Network Drivers. 

 

(e) "Personal Vehicle" means a vehicle that is:  

(1) used by a Delivery Network Driver to provide delivery services via a Digital 

Network;  

 

(2) owned, leased, or otherwise authorized for use by the Delivery Network 

Driver; and 

 

(3) not an autocab, taxi, limousine, autobus, jitney, motor bus, or other hire 

vehicle. 

 

(f) “Delivery Available Period” means the period: 
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(1) when a Driver has logged on to a Digital Network and is available to receive 

requests to provide Delivery Services from a Delivery Network Company, 

 

(2) is operating a Personal Vehicle, and 

 

(3) is not providing Delivery Services. 

 

(g)"Delivery Services" means the fulfillment of delivery requests made by a 

Customer through a Digital Network, including the pickup of any good(s) and the 

delivery of the good(s) to a Customer by a Delivery Network Driver.  Delivery 

Services may include a series of deliveries to different Customers.   

 

(h) “Delivery Service Period" means the period: 

 

(1) beginning when a Driver starts operating a Personal Vehicle enroute to pick 

up goods for a delivery or series of deliveries as documented via a Digital 

Network controlled by a Delivery Network Company, 

  

(2) continuing while the Driver transports the requested deliveries, and 

  

(3) ending upon delivery of the requested good(s) to (i) the Customer or the last 

Customer in a series of deliveries, or (ii) a location designated by the Delivery 

Network Company, including for purposes of returning the good(s). 

 

Section 2.  Interaction with Other Law 

 

Nothing in this act limits the scope of federal or state law regarding delivery or transport 

of goods.  Deliveries made under this act that are subject to such other law must also 

comply with the requirements of that law.  In the event of a conflict between this act and 

another law dealing with the delivery or transport of goods, the other law prevails. 

 

Section 3.  Insurance Requirements 

  

(a) A Delivery Network Company shall ensure that, during the Delivery Service 

Period, primary automobile liability insurance is in place that recognizes that the 

driver is a Delivery Network Driver or that does not exclude coverage for use of a 

personal vehicle to provide deliveries. 

  

(b) During the Delivery Service Period and Delivery Available Period, the Delivery 

Network Driver, Delivery Network Company, or any combination of the two shall 

maintain insurance coverage that at least meets the higher of either the minimum 

primary automobile insurance amounts required by (reference to state personal 

financial responsibility law), or liability coverage of not less than twenty-five 

thousand dollars ($25,000) for all damages arising out of bodily injury sustained 

by any one (1) person, and not less than fifty thousand dollars ($50,000) for all 
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damages arising out of bodily injury sustained by all persons injured as a result of 

any one (1) accident, plus liability coverage of not less than twenty-five thousand 

dollars ($25,000) for all damage arising out of damage to or destruction of 

property.  Additionally, uninsured/underinsured motorist coverage in the amount 

of twenty-five thousand dollars ($25,000) for all damages arising out of bodily 

injury sustained by any one (1) person, and not less than fifty thousand dollars 

($50,000) for all damages arising out of bodily injury sustained by all persons 

injured as a result of any one (1) accident shall also be maintained. 

  

(c) If the insurance coverage maintained by a Delivery Network Driver pursuant to 

subsections a. and b. of this section has lapsed or does not provide the required 

coverage, insurance maintained by the Delivery Network Company shall provide 

the coverage required by subsections a. and b. of this section beginning with the 

first dollar of a claim and the insurance maintained by the Delivery Network 

Company shall have the duty to defend the claim. 

  

(d) Coverage under an automobile insurance policy maintained by the Delivery 

Network Company shall not be dependent upon another motor vehicle liability 

insurer first denying a claim, nor shall another motor vehicle liability insurance 

policy be required to first deny a claim. 

  

(e) Insurance coverage required by this section may be obtained from an insurance 

company duly licensed to transact business under the insurance laws of this State 

or by an eligible surplus lines insurer under (cite surplus lines law). 

  

(f) The coverage required pursuant to subsections a. and b. of this section shall be 

deemed to meet the (cite state financial responsibility law). 

  

(g) Additionally, a commercial automobile insurance policy that provides coverage 

for deliveries may also be used under this Act as long as it and the Driver comply 

with all provisions of this Act. 

 

(h) A Delivery Network Driver shall carry proof of insurance required pursuant to 

subsections a. and b. of this section at all times while using a Personal Vehicle in 

connection with a Digital Network. In the event of an accident, a Delivery 

Network Driver shall, upon request, provide insurance coverage information to 

the directly interested parties, automobile insurers, and investigating law 

enforcement officers.  

 

The insurance coverage information may be displayed or provided in either paper 

or electronic form as provided in (cite state law on proof of auto insurance). A 

Delivery Network Driver shall, upon request, disclose to the directly interested 

parties, automobile insurers, and investigating law enforcement officers whether 

during the Delivery Available Period or Delivery Service Period whether the 

Driver was providing Delivery Services at the time of the accident. 
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(i) In a claims coverage investigation, a Delivery Network Company or its insurer 

shall cooperate with all insurers that are involved in the claims coverage 

investigation to facilitate the exchange of information and shall immediately 

provide upon request by directly involved parties or any insurer the precise times 

that a Delivery Network Driver began and ended the Delivery Available Period 

and/or the Delivery Services on the Delivery Network Company’s Digital 

Network in the twelve-hour period immediately preceding the accident and in the 

twelve-hour period immediately following the accident.  A Delivery Network 

Company shall also provide information regarding the precise times when a 

Delivery Network Driver was acting within the Delivery Available Period and/or 

the Delivery Service Period.  Insurers potentially providing the coverage required 

in Section 3 shall disclose upon request by any other such insurer involved in the 

particular claim, the applicable coverages, exclusions, and limits provided under 

any automobile insurance maintained in order to satisfy the requirements of 

Section 3. 

 

(j) The insurer or insurers of a Delivery Network Company providing coverage 

under subsections (a) and (b) shall assume primary liability for a claim when a 

dispute exists as to when the Delivery Available Period and/or the Delivery 

Service Period began or ended and the Delivery Network Company does not have 

available, did not retain, or fails to provide the information required by subsection 

h. of this section.  

 

Section 4.  Disclosures to Delivery Network Drivers  

 

A Delivery Network Company shall not permit a Delivery Network Driver to engage in 

Delivery Services on the DNC's Digital Network until the DNC discloses in writing to 

the Driver: 

   

(a) the insurance coverage, including the types of coverage and the limits for each 

coverage, that the Delivery Network Company provides while the Driver uses a 

Personal Vehicle in connection with a Delivery Network Company's Digital 

Network and 

  

(b) that the Driver's own automobile insurance policy might not provide any coverage 

during the Delivery Service Period.  

 

Section 5.  Exclusions in Motor Vehicle Liability Insurance Policies 

  

(a) An authorized insurer that writes motor vehicle liability insurance in the State 

may exclude any and all coverage and the duty to defend or indemnify for any 

injury or loss that occurs during the Delivery Available Period and the Delivery 

Service Period, including but not limited to:  

 

(1) liability coverage for bodily injury and property damage,  
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(2) personal injury protection coverage as defined in [CITE STATUTE], 

(3) uninsured and underinsured motorist coverage,  

(4) medical payments coverage,  

(5) comprehensive physical damage coverage, and  

(6) collision physical damage coverage. 

 

(b) Nothing in this Act invalidates or limits an exclusion contained in a motor vehicle 

liability insurance policy, including any insurance policy in use or approved for 

use that excludes coverage for motor vehicles used for delivery or for any 

business use. 

  

(c) Nothing in this Act invalidates, limits or restricts an insurer’s ability under 

existing law to underwrite any insurance policy. Nothing in this Act invalidates, 

limits or restricts an insurer’s ability under existing law to cancel and non-renew 

policies. 

 

(d) A motor vehicle liability insurer that defends or indemnifies a claim against a 

Delivery Network Driver that is excluded under the terms of its policy shall have 

the right to seek recovery against the insurer providing coverage under 

subsections 3(a) and 3(b) if the claim:  

(1) occurs during the Delivery Available Period and the Delivery Service Period 

and  

(2) is excluded under the terms of its policy. 

 

Section 6.  Effective Date 

 

This act shall take effect on (date at least 12 months from enactment). 
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National Council of Insurance Legislators (NCOIL) 

 

Dog Breed Insurance Underwriting Study & Breed Protection Model Act  

*Sponsored by Asm. Kevin Cahill (NY) – NCOIL Vice President 

 *Co-sponsor: Rep. Tammy Nuccio (CT) 

*Draft as of June 14, 2022.  To be introduced and discussed during the Property & 

Casualty Insurance Committee meeting on July 16, 2022. 

 

Section 1. Title 

 

This Act shall be referred and cited to as the [State] Dog Breed Insurance Underwriting 

Study & Breed Protection Act 

 

Section 2.  Restrictions on Dog-Breed Discrimination in Homeowners and 

Renter’s Insurance Policies 

 

(A)With respect to homeowners' insurance policies and renter’s insurance policies 

as defined in section ___ of the insurance law, no insurer shall refuse to issue or renew, 

cancel, or charge or impose an increased premium or rate for such policy or contract, 

or exclude, limit, restrict, or reduce coverage under such policy or contract based 

solely upon harboring or owning any dog of a specific breed or mixture of breeds. 

 

(B) The provisions of this section shall not prohibit an insurer from refusing to issue or 

renew or from canceling any such contract or policy, nor from imposing a reasonably 

increased premium or rate for such a policy or contract based upon the designation of a 

dog of any breed or mixture of breeds as a dangerous dog pursuant to section xxxxxxx, 

based on sound underwriting and actuarial principles reasonably related to actual or 

anticipated loss experience subject to the applicable provisions of xxxx. 

 
Section 3. Collection and Report of Data by the Department  

 

 (A) An insurance company offering homeowner's insurance coverage or renter's 

insurance coverage that issues a policy or contract insuring against liability for injury to a 

person or injury to or destruction of property arising out of the ownership, lease, or rental 
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of residential property shall, to the best of its ability, for any claim involving a dog-

related incident, record circumstances relating to the incident, including, but not limited 

to: 

 
(1) The breed of dog, and, if the breed was made by visual identification, who 

made the identification: the adjuster, the owner, or the insured;  
 

(2) where the owner or insured obtained the dog from: a pet store, a breeder, an 
animal shelter or rescue, a friend or acquaintance, or found the dog as a stray; 

 
(3) the sex of the dog and whether the dog was spayed or neutered; 
 
(4) whether the person injured by the dog was observed engaging in teasing, 

tormenting, battering, assaulting, injuring, or otherwise provoking the dog;  
 
(5) the type of injury sustained by the victim, such as a bite or fall; 
 
(6) whether the incident occurred on the insured's property or another location, 

and if so where; and 
 
(7) any obedience training or previous claims or past complaints against the dog. 

 

(B) This information shall be collected for a 2-year period beginning on xxxxx and shall 

be reported annually to the Department. The Department shall make the information 

available on the Department's website by xxxx and shall update the information each 

xxxxxx. The Department shall report the information, in an aggregated & de-identified 

manner, to the legislature by xxxx.  The information or data collected by the Department 

as well as that reported to the Legislature shall not be released or published in any way 

that violates the confidentiality or proprietary status or nature of the data. 
 

Drafting Note: ‘Department’ refers to the chief insurance regulatory agency of [state] 
 

Section 4. Rules 
 

The Insurance Commissioner shall have the authority to promulgate rules that are not 
inconsistent with and necessary to administer and enforce the provisions of this Act 

 
Section 5 Effective Date  

 

This act shall take effect immediately and shall apply to all policies issued, renewed, 

modified, altered or amended on or after such date. 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
 

Certificates of Insurance Model Act 
 

 
Adopted by the NCOIL Property-Casualty Insurance and Executive Committees on 
November 18, 2012; Readopted July 15, 2017. Sponsored by Rep. Steve Riggs (KY) 
 
*To be considered for re-adoption during the 2022 NCOIL Summer Meeting 
 
Section 1. Short Title 
 
This Act shall be known as the “Certificates of Insurance Model Act.” 
 
Section 2. Definitions 
 
For purposes of this Act: 
 
A. “Certificate of insurance" means a document or instrument, regardless of how titled or 
described, that is prepared or issued by an insurer or insurance producer as evidence of 
property or casualty insurance coverage. The term does not include a policy of 
insurance, insurance binder, policy endorsement, or automobile insurance identification 
or information card. 
 
B. “Insurance producer" means a person required to be licensed under the laws of this 
state to sell, solicit, or negotiate property or casualty insurance. 
 
C. “Insurer" means any organization that issues property or casualty insurance. 
 
D. “Person” means any individual, partnership, corporation, association, or other legal 
entity, including any government or governmental subdivision or agency. 
 
Section 3. Certificate Forms 
 
A. A person may not prepare, issue, or request or require the issuance of a certificate of 
insurance on property, operations, or risks located in this state unless the certificate of 
insurance form has been filed with the commissioner by or on behalf of an insurer. 
 
B. The commissioner of insurance shall prohibit the use of a certificate of insurance form 
if the form: 
 

(1) Is unfair, misleading, or deceptive, or violates public policy; or 
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(2) Violates any law, including any regulation promulgated by the commissioner 
of insurance. 

 
C. The current edition of standard certificate of insurance forms promulgated and filed 
with the commissioner by the Association for Cooperative Operations Research and 
Development (ACORD), the American Association of Insurance Services (AAIS), the 
Insurance Services Office (ISO) are not required to be filed by individual insurers. 
Additionally, certificate of insurance forms whose specific content and wording are 
established by Federal law or regulation, or any law or regulation of this State, are not 
required to be filed by individual insurers.  
 
D. A certificate of insurance is not a policy of insurance and does not affirmatively or 
negatively amend, extend, or alter the coverage afforded by the policy to which the 
certificate of insurance makes reference. A certificate of insurance shall not confer to 
any person new or additional rights beyond what the referenced policy of insurance 
expressly provides. 
 
Section 4. Limitations on Use 
 
A. A person may not: 
 

(1) Alter or modify a certificate of insurance form filed with the commissioner; 
 

(2) Prepare, issue, or request or require the issuance of a certificate of insurance 
that contains any false or misleading information concerning the policy of 
insurance to which the certificate of insurance makes reference; or 

 
(3) Prepare, issue, or request or require the issuance of a certificate of insurance 
that purports to affirmatively or negatively alter, amend, or extend the coverage 
provided by the policy of insurance to which the certificate of insurance makes 
reference. 

 
B. A certificate of insurance may not warrant that the policy of insurance referenced in 
the certificate comply with the insurance or indemnification requirements of a contract 
and the inclusion of a contract number or description within a certificate of insurance 
may not be interpreted as doing such. 
 
Section 5. Notice Requirements 
 
A person is entitled to notice of cancellation, nonrenewal, or any material change, and to 
any similar notice concerning a policy of insurance only if the person has such notice 
rights under the terms of the policy of insurance or any endorsement to the policy. The 
terms and conditions of the notice are governed by the policy of insurance or 
endorsement and may not be altered by a certificate of insurance. 
 
Section 6. Applicability 
 
A. The provisions of this Act shall apply to all certificates of insurance issued in 
connection with property, operations, or risks located in this state, regardless of where 
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the policyholder, insurer, insurance producer, or person requesting or requiring the 
issuance of a certificate of insurance is located. 
 
B. A certificate of insurance or any other document or correspondence prepared, issued, 
requested, or required in violation of this Act shall be null and void. 
 
Section 7. Enforcement and Penalties 
 
A. The commissioner of insurance shall have the power to examine and investigate the 
activities of any person that the commissioner reasonably believes has been or is 
engaged in an act or practice prohibited by this Act.  
 
B. The commissioner of insurance shall have the power to enforce the provisions of this 
Act, including the authority to issue orders to cease and desist and to impose a fine of up 
to [insert amount] per violation against any person who violates this Act up to [insert 
amount] per violation. 
 
C. The commissioner of insurance may adopt reasonable rules and regulations as are 
necessary or proper to carry out the provisions of this Act. 
 
Section 8. Effective Date 
 
This Act shall take effect 90 days after enactment. 
 
© National Council of Insurance Legislators (NCOIL) 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS (NCOIL) 
 

Auto Insurance Fraud Model Act 

 
Adopted by the NCOIL Executive Committee on July 22, 2006. Readopted by the 
Executive Committee on February 26, 2012 and July 15, 2017. Sponsored by Sen. Neil 
Breslin (NY), Sen. William J. Larkin (NY), and Assem. Ivan Lafayette (NY) 
 
*To be considered for re-adoption during the 2022 NCOIL Summer Meeting 
 
TITLE I – ANTI-RUNNER1 
 
1. Definitions 
 
As used in this section, the following terms have the meanings given. 
 
(a) “Provider” means an attorney, health care professional, owner of a health care 
practice or facility, or any person employed or acting on behalf of any of the 
aforementioned persons. 
 
(b) “Public Media” means telephone directories, professional directories, newspapers 
and other periodicals, radio and television, billboards, and mailed or electronically 
transmitted written communications that do not involve in-person contact with a 
specific prospective client. 
 
(c) “Runner,” “capper,” or “steerer” means a person who for pecuniary benefit, whether 
directly or indirectly, or in cash or in kind, procures or attempts to procure a client, 
patient or customer at the direction of, request of, or in cooperation with a Provider 
whose intent is to seek to obtain benefits under a contract of insurance or to assert a 
claim against an insured or an insurer for providing services to the client, patient or 
customer. The term does not include a person who procures clients, patients or 
customers through the use of Public Media. 
 
2. Whoever employs, uses, or acts as a Runner, Capper, or Steerer with the intent to 
falsely or fraudulently obtain benefits under a contract of insurance or to falsely or 
fraudulently assert a claim against an insured or an insurer for providing services to the 
client, patient or customer is guilty of a felony and may be sentenced to ______ and to a 
payment of a fine of not more than $______. 
 
Drafting Note: 
A state may wish to include a definition of “insurer” in order to correspond to the 
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state’s insurance code or insurance fraud law, assuring that there is symmetry 
between the anti-runner law, the insurance fraud law, and the state insurance 
code. 
 
TITLE II – STAGED ACCIDENTS2 
 
A person may not organize, plan, or knowingly participate in an intentional motor vehicle 
crash or a scheme to create documentation of a motor vehicle crash that did not occur 
for the purpose of making motor vehicle claims or claims for personal injury protection 
(PIP) benefits. Any person who violates this title commits a felony of the second degree. 
A person who is convicted of a violation of this title shall be sentenced to a minimum 
term of imprisonment of two (2) years. 
 
TITLE III – RESTRICTION ON ACCESS TO ACCIDENT REPORTS3 
 
1. Crash reports that reveal the identity, home or employment telephone number or 
home or employment address of, or other personal information concerning the parties 
involved in the crash and that are held by any agency that regularly receives or prepares 
information from or concerning the parties to motor vehicle crashes are confidential and 
exempt for a period of 60 days after the date the report is filed.  
 
2. (a) Crash reports held by an agency under Section 1 may be made immediately 
 available to the parties involved in the crash; their legal representatives; their 
 licensed insurance agents; their insurers or insurers to which they have applied for 
 coverage; persons under contract with such insurers to provide claims or 
 underwriting information; prosecutorial authorities; victim services programs; radio 
 and television stations licensed by the Federal Communications Commission; 
 newspapers qualified to publish legal notices; and free newspapers of general 
 circulation, published once a week or more often, available and of interest to the 
 public generally for the dissemination of news. 
 
(b) For the purposes of this section, the following products or publications are not 
 newspapers as referred to in this section: those intended primarily for members of 
 a particular profession or occupational group; those with the primary purpose of 
 distributing advertising; and those with the primary purpose of publishing names 
 and other personal identifying information concerning parties to motor vehicle 
 crashes. 
 
3. Any local, state, or federal agency that is authorized to have access to crash reports 
by any provision of law shall be granted such access in the furtherance of the agency's 
statutory duties. 
 
4. (a) As a condition precedent to accessing a crash report within 60 days after the date 
 the report is filed, a person must present a valid driver's license or other 
 photographic identification, proof of status, or identification that demonstrates his 
 or her qualifications to access that information, and file a written sworn statement 
 with the state or local agency in possession of the information stating that 
 information from a crash report made confidential and exempt by this title will not be 
 used for any commercial solicitation of accident victims, or knowingly disclosed to 
 any third party for the purpose of such solicitation, during the period of time that the 
 information remains confidential and exempt. 
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(b) In lieu of requiring the written sworn statement, an agency may provide crash reports 
 by electronic means to third-party vendors under contract with one or more insurers, 
 but only when such contract states that information from a crash report made 
 confidential and exempt by this title will not be used for any commercial solicitation 
 of accident victims by the vendors, or knowingly disclosed by the vendors to any third 
 party for the purpose of such solicitation, during the period of time that the 
 information remains confidential and exempt, and only when a copy of such 
 contract is furnished to the agency as proof of the vendor's claimed status. 
 
5. This section does not prevent the dissemination or publication of news to the general 
public by any legitimate media entitled to access confidential and exempt information 
pursuant to this section. 
 
6. (a) Any employee of a state or local agency in possession of information made 
 confidential and exempt by this title who knowingly discloses such information 
 under this section is guilty of a felony of the third degree. 
 
(b) Any person, knowing that he or she is not entitled to obtain information made 
confidential and exempt by this title, who obtains or attempts to obtain such 
information is guilty of a felony of the third degree. 
 
(c) Any person who knowingly uses confidential and exempt information in violation of a 
filed written sworn statement or contractual agreement required by this title commits 
a felony of the third degree.  
 
TITLE IV – DRIVER’S LICENSE SUSPENSION4 
 
1. Any person convicted of the crime of insurance fraud while using a motor vehicle, or 
adjudicated as a juvenile delinquent or youthful offender that otherwise would be defined 
as insurance fraud if committed by an adult while using a motor vehicle, may have their 
license or registration suspended for one year. 
 
2. Any fee to reinstate a driver’s license or registration on account of a violation of 
Section 1 of this title shall be double that of the normal and regular fees charged for the 
reinstatement of any license or registration. 
 
*1 Known separately as the Coalition Against Insurance Fraud/NCOIL Model Anti- 
 Runners Fraud Bill. 
*2 Based on Florida statute and New York State Senate bill. 
*3 Based on Florida statute. 
*4 Based on Florida and New York statutes. 
 
© National Council of Insurance Legislators (NCOIL) 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS (NCOIL) 

 

Model Act Regarding Use of Insurance Binders as Evidence of Coverage 

 

Adopted by the NCOIL Executive and Property-Casualty Insurance Committees on July 

15, 2012 and July 15, 2017. Model sponsored by Rep. Matt Lehman (IN) 

 

*To be considered for re-adoption during the 2022 NCOIL Summer Meeting 

 

Section 1. Short Title 

 

This Act shall be known as the “Model Act Regarding Use of Insurance Binders as 

Evidence of Coverage.” 

 

Section 2. Purpose 

 

This Act establishes that insurance binders obligate coverage until a policy is issued or 

cancelled. 

 

Section 3. Definitions 

 

A. “Insurance binder” means a written temporary contract of insurance authorized by an 

insurer issued prior to the insurance policy that includes: 

  

1. the name and address of the insured and any additional named insureds, 

mortgagees, or lienholders 

 

 2. a description of the property insured 

 

3. a description of the nature and amount of coverage that shall be deemed to 

include the terms of the insurance policy except as conspicuously noted on the 

binder 

 

4. the identity of the insurer and of the authorized representative executing the 

binder 

 

 5. the effective date of coverage 
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 6. the binder number or the policy number where applicable to a policy extension 

 

B. “Insurance policy” means a contract of insurance describing the term, coverage, 

premiums, and deductibles. 

 

C. “Insured” means the person, group, or property for which an insurance policy is 

issued. 

 

D. “Insurer" means any organization that issues property or casualty insurance. 

 

E. “Lender” means an individual, partnership, corporation, association, or other entity, or 

loan servicer acting on behalf of such party, who lends money and receives or otherwise 

 acquires a mortgage, a lien, a deed of trust, or any other security interest in or on any real 

 or personal property as security for the loan. 

 

Section 4. Insurer Obligations 

 

A. An insurer that provides an insurance binder is obligated to provide the coverage 

according to the terms of such binder until the insurer issues the insurance policy or 

cancels the binder. 

 

B. An insurer shall only cancel an insurance binder in accordance with the minimum 

cancellation provisions included in the insurance policy and in accordance with [insert 

appropriate state law on insurance policy cancellations]. 

 

Section 5. Penalties 

 

Any person who violates this Act may be fined up to [insert amount] per violation.  

 

Section 6. Effective Date 

 

This Act shall take effect 90 days after enactment. 

 

© National Council of Insurance Legislators (NCOIL) 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS (NCOIL) 

 

Travel Insurance Model Act 

Originally adopted by the NCOIL Property-Casualty Insurance Committee on November 

16, 2012, and Executive Committee on November 18, 2012. Sponsored by Rep. Robert 

Damron (KY) 

Updated version adopted by the NCOIL Property-Casualty Committee and Executive 

Committee on March 5, 2017. Updated version amended by the NCOIL Property and 

Casualty Committee on July 14, 2017 and approved by the NCOIL Executive Committee 

on July 15, 2017. Amendments sponsored by Rep. Matt Lehman (IN) 

 

*To be considered for re-adoption during the 2022 NCOIL Summer Meeting 

 

Drafting Note: This Travel Insurance Model Act is intended to be enacted as a 

standalone chapter of the insurance code with appropriate cross references to 

seamlessly incorporate provisions such as licensing and premium tax into the adopting 

state’s existing statutory structure.  Alternatively, sections such as the licensing and 

premium tax provisions that may fit into other sections of an adopting state’s statutory 

structure could be pulled from the Model and incorporated into the sections of the 

adopting state’s insurance code that address those topics. 

 

Section 1.  Short Title 

 

This Act shall be known as the “Travel Insurance Model Act.” 

 

Section 2.  Scope and Purposes 

 

A.  The purpose of this Act is to promote the public welfare by creating a comprehensive 

legal framework within which Travel Insurance may be sold in this state through the 

establishment of clear regulatory obligations for those involved in the development and 

distribution of Travel Insurance, preserving the unique aspects of Travel Protection Plans, 

and protecting and benefiting consumers by encouraging fair and effective competition 

within the market. 

 

B.  The requirements of this Act shall apply to Travel Insurance, whether or not provided 

as part of a Travel Protection Plan, where policies and certificates are delivered or issued 

for delivery in this state.  It shall not be applicable to Cancellation Fee Waivers and 

Travel Assistance Services, except as expressly provided herein.  
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Section 3.  Definitions 

 

As used in this Act: 

 

“Aggregator Site” means a website that provides access to information regarding 

insurance products from more than one insurer, including product and insurer 

information, for use in comparison shopping. 

 

“Blanket Travel Insurance” means Travel Insurance issued to any Eligible Group 

providing coverage for specified circumstances and specific classes of persons defined in 

the policy and issued to a policyholder and not by specifically naming the persons 

covered, by certificate or otherwise, although a statement of the coverage provided may 

be given, or required by policy to be given, to eligible persons. 

 

“Cancellation Fee Waiver” means a contractual agreement between a supplier of travel 

arrangements or travel services and its customer to waive some or all of the non-

refundable cancellation fee or penalty provisions of the underlying travel contract 

between the supplier and customer.  A Cancellation Fee Waiver is not insurance. 

 

"Commissioner" means the commissioner of insurance of this state. 

 

Drafting Note: Insert the title of the state’s chief insurance regulatory official 

wherever the term "Commissioner" appears. 

 

“Eligible Group” means any of the following: 

 

a. Any entity engaged in the business of providing travel or travel services, 

including but not limited to: tour operators, lodging providers, vacation 

property owners, hotels and resorts, travel clubs, property managers, 

cultural exchange programs, and common carriers of passengers, including 

but not limited to airlines, cruise lines, railroads, steamship companies, 

and public bus carriers; 

 

b. Any college, school, or other institution of learning covering students, 

teachers or employees defined by reference to specified hazards incident 

to activities or operations of the institution of learning; 

 

c. Any employer covering any group of employees, contractors, dependents 

or guests, defined by reference to specified hazards incident to activities or 

operations of the employer; 

 

d. Any sports team, camp, or sponsor thereof covering participants, 

members, campers, employees, officials, supervisors, or volunteers; 
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e. Any religious, charitable, recreational, educational, or civic organization 

or branch thereof covering any group of members, participants, or 

volunteers defined by reference to specified hazards incident to any 

activity or activities or operations sponsored or supervised by or on the 

premises of such organization or branch; 

 

f. Any financial institution or financial institution vendor, or parent holding 

company, trustee, or agent of or designated by one or more financial 

institution or financial institution vendor, under which accountholders, 

credit card holders, debtors, guarantors, or purchasers are insured; 

 

g. Any incorporated or unincorporated association, including labor unions, 

having a common interest, constitution and bylaws, and organized and 

maintained in good faith for purposes other than obtaining insurance for 

members or participants of such association; 

 

h. Any trust or the trustees of a fund established, created or maintained for 

the benefit of members or customers of one or more associations meeting 

the above requirements; 

  

i. Any entertainment production company covering any group of 

participants, volunteers, audience members, contestants, or workers; 

 

j. Any newspaper or other publisher covering its journalists and carriers; 

 

k. Any volunteer fire department or any first aid, civil defense or other such 

volunteer group, or agency having jurisdiction thereof, covering all or any 

group of the members, participants or volunteers of such fire department 

or first aid, civil defense or other group; or 

 

l. Any other group where the Commissioner has determined that the 

members are engaged in a common enterprise, or have an economic, 

educational, or social affinity or relationship, and that issuance of the 

policy would not be contrary to the best interests of the public. 

 

“Group Travel Insurance” means Travel Insurance issued to any Eligible Group. 

 

“Limited Lines Travel Insurance Producer” means a (i) licensed managing general agent 

or third party administrator, (ii) licensed insurance producer, including a limited lines 

producer, or (iii) Travel Administrator. 
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“Offer and disseminate” means providing general information, including a description of 

the coverage and price, as well as processing the application, collecting premiums, and 

performing other non-licensable activities permitted by the state. 

 

“Travel Administrator” means a person who directly or indirectly underwrites, collects 

charges, collateral or premiums from, or adjusts or settles claims on residents of this 

state, in connection with Travel Insurance, except that a person shall not be considered a 

Travel Administrator if that person’s only actions that would otherwise cause it to be 

considered a Travel Administrator are among the following: 

 

a. a person working for a Travel Administrator to the extent that the person’s 

activities are subject to the supervision and control of the Travel 

Administrator; 

 

b. an insurance producer selling insurance or engaged in administrative and 

claims related activities within the scope of the producer’s license; 

 

c. a Travel Retailer offering and disseminating Travel Insurance and 

registered under the license of a Limited Lines Travel Insurance Producer 

in accordance with this Act; 

 

d. an individual adjusting or settling claims in the normal course of that 

individual’s practice or employment as an attorney at law and who does 

not collect charges or premiums in connection with insurance coverage; or 

 

e. a business entity that is affiliated with a licensed insurer while acting as a 

Travel Administrator for the direct and assumed insurance business of an 

affiliated insurer. 

 

“Travel Assistance Services” means non-insurance services that may be distributed by 

Limited Lines Travel Insurance Producers or other entities, and for which there is no 

indemnification for the Travel Protection Plan customer based on a fortuitous event, nor 

any transfer or shifting of risk that would constitute the business of insurance.  Travel 

Assistance Services include, but are not limited to: security advisories; destination 

information; vaccination and immunization information services; travel reservation 

services; entertainment; activity and event planning; translation assistance; emergency 

messaging; international legal and medical referrals;  medical case monitoring; 

coordination of transportation arrangements; emergency cash transfer assistance; medical 

prescription replacement assistance; passport and travel document replacement 

assistance; lost luggage assistance; concierge services; and any other service that is 

furnished in connection with planned travel that is not related to the adjudication of a 

Travel Insurance claim, unless otherwise approved by the Commissioner in a Travel 
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Insurance filing.  Travel Assistance Services are not insurance and not related to 

insurance.  

 

“Travel Insurance” means insurance coverage for personal risks incident to planned 

travel, including but not limited to: 

 

1. interruption or cancellation of trip or event; 

2. loss of baggage or personal effects; 

3. damages to accommodations or rental vehicles; or 

4. sickness, accident, disability or death occurring during travel. 

 

Travel insurance does not include major medical plans, which provide 

comprehensive medical protection for travelers with trips lasting six (6) months or 

longer, including for example, those working overseas as an ex-patriot or military 

personnel being deployed, or any other product that requires a specific insurance 

producer license. 

 

“Travel Protection Plans” means plans that provide one or more of the following: Travel 

Insurance, Travel Assistance Services, and Cancellation Fee Waivers.   

 

“Travel Retailer” means a business entity that makes, arranges or offers travel services 

and may offer and disseminate travel insurance as a service to its customers on behalf of 

and under the direction of a Limited Lines Travel Insurance Producer. 

 

Drafting Note: States that have recently adopted Travel Insurance producer 

licensing and registration laws or regulations may refer to the applicable 

definitions adopted therein rather than restating them in this section.   

 

Section 4.  Licensing and Registration 

 

A.  The Commissioner may issue to an individual or business entity that has filed with 

the Commissioner an application for such limited license in a form and manner 

prescribed by the Commissioner, a Limited Lines Travel Insurance Producer License, 

which authorizes the Limited Lines Travel Insurance Producer to sell, solicit or 

negotiate Travel Insurance through a licensed insurer.  

 

B.  A Travel Retailer may offer and disseminate Travel Insurance under a Limited Lines 

Travel Insurance Producer business entity (“licensed business entity”) license only if the 

following conditions are met:  

 

1. The Limited Lines Travel Insurance Producer or Travel Retailer provides to 

purchasers of travel insurance: 
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a. A description of the material terms or the actual material terms of the 

insurance coverage; 

 

b. A description of the process for filing a claim; 

 

c. A description of the review or cancellation process for the travel 

insurance policy; and 

 

d. The identity and contact information of the insurer and Limited Lines 

Travel Insurance Producer. 

 

2. At the time of licensure, the Limited Lines Travel Insurance Producer shall 

establish and maintain a register on a form prescribed by the [insert 

commissioner] of each Travel Retailer that offers Travel Insurance on the Limited 

Lines Travel Insurance Producer’s behalf. The register shall be maintained and 

updated by the limited lines travel insurance producer and shall include the name, 

address, and contact information of the Travel Retailer and an officer or person 

who directs or controls the Travel Retailer’s operations, and the Travel Retailer’s 

Federal Tax Identification Number. The Limited Lines Travel Insurance Producer 

shall submit such register to the state insurance department upon reasonable 

request. The Limited Lines Travel Insurance Producer shall also certify that the 

Travel Retailer registered complies with 18 USC 1033. 

 

3. The Limited Lines Travel Insurance Producer has designated one of its 

employees who is a licensed individual producer as the person (a “Designated 

Responsible Producer” or “DRP”) responsible for the Limited Lines Travel 

Insurance Producer’s compliance with the travel insurance laws, rules and 

regulations of the state. 

 

4. The DRP, president, secretary, treasurer, and any other officer or person who 

directs or controls the Limited Lines Travel Insurance Producer’s insurance 

operations comply with the fingerprinting requirements applicable to insurance 

producers in the resident state of the Limited Lines Travel Insurance Producer. 

 

5. The Limited Lines Travel Insurance Producer has paid all applicable insurance 

producer licensing fees as set forth in applicable state law. 

 

6. The Limited Lines Travel Insurance Producer requires each employee and 

authorized representative of the Travel Retailer whose duties include offering and 

disseminating Travel Insurance to receive a program of instruction or training, 

which may be subject to review by the commissioner. The training material shall, 

at a minimum, contain instructions on the types of insurance offered, ethical sales 

practices, and required disclosures to prospective customers. 

 

7. Limited Lines Travel Insurance Producers, and those registered under their 

licenses, are exempt from the examination requirements under [cite applicable 
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state code section], and the pre-licensing and continuing education requirements 

of [cite applicable state code section]. 

 

C. Any Travel Retailer offering or disseminating travel insurance shall make available to 

prospective purchasers brochures or other written materials that: 

 

1. Provide the identity and contact information of the insurer and the Limited 

Lines Travel Insurance Producer; 

 

2. Explain that the purchase of travel insurance is not required in order to 

purchase any other product or service from the Travel Retailer; and  

 

3. Explain that an unlicensed Travel Retailer is permitted to provide general 

information about the insurance offered by the Travel Retailer, including a 

description of the coverage and price, but is not qualified or authorized to answer 

technical questions about the terms and conditions of the insurance offered by the 

Travel Retailer or to evaluate the adequacy of the customer’s existing insurance 

coverage; 

 

D. A Travel Retailer’s employee or authorized representative, who is not licensed as an 

insurance producer may not: 

 

1. Evaluate or interpret the technical terms, benefits, and conditions of the offered 

travel insurance coverage; 

 

2. Evaluate or provide advice concerning a prospective purchaser’s existing 

insurance coverage; or 

 

3. Hold himself or itself out as a licensed insurer, licensed producer, or insurance 

expert. 

 

E. Notwithstanding any other provision in law, a Travel Retailer whose insurance-related 

activities, and those of its employees and authorized representatives, are limited to 

offering and disseminating Travel Insurance on behalf of and under the direction of a 

Limited Lines Travel Insurance Producer meeting the conditions stated in this Act, is 

authorized to do so and receive related compensation, upon registration by the Limited 

Lines Travel Insurance Producer as described in Sub-section (B)(2) above. 

 

F.   Responsibility: As the insurer designee, the Limited Lines Travel Insurance Producer 

is responsible for the acts of the Travel Retailer and shall use reasonable means to 

ensure compliance by the Travel Retailer with this Act. 

 

Drafting Note: States that have already implemented a licensing and registration law or 

regulation consistent with the NCOIL Limited Lines Travel Insurance Model Act and 

NAIC Uniform Licensing Standard 34 (Limited Lines Travel Insurance Standard) may 

choose to cross-reference that law or regulation instead of using the language set forth in 
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this Section.  States that have not yet implemented such a law or regulation with respect 

to Travel Insurance may choose to incorporate this Section under their existing producer 

licensing laws. 

 

Section 5.  Premium Tax  

 

A.  A travel insurer shall pay premium tax, as provided in [cross-reference to the state’s 

existing premium tax provision] on Travel Insurance Premiums paid by any of the 

following: 

 

 1. an individual policyholder who is a resident of this state; 

2. a certificate-holder who is a resident of this state who elects coverage 

under a Group Travel Insurance policy; or 

3. an Eligible Group policyholder that is resident in, or has its principal place 

of business in, this state that purchases a Blanket Travel Insurance policy. 

 

B.     An insurer shall obtain and maintain documentation necessary to determine the state 

to which premium tax should be reported based on information provided by the 

policyholder or certificate-holder, as applicable. 

 

Section 6.  Competitive Market 

 

A. A competitive market is presumed to exist for Travel Insurance unless the 

Commissioner, after hearing, determines that a reasonable degree of competition does 

not exist in the market and the Commissioner issues a ruling to that effect. Such 

ruling shall expire no later than one year after issue unless the Commissioner renews 

the ruling after hearing and a finding as to the continued lack of a reasonable degree 

of competition.  

 

B. In determining whether a reasonable degree of competition exists, the Commissioner 

shall consider relevant tests of workable competition pertaining to market structure, 

market performance, and market conduct, and the practical opportunities available to 

consumers in the market to acquire pricing and other consumer information and to 

compare and obtain insurance from competing insurers. The tests for determining 

whether a competitive market exists shall include one or all of the following:  

 

1. The size and number of firms actively engaged in the market;  

2. Market shares and changes in market shares of firms;  

3. Ease of entry and exit from a given market;  

4. Underwriting restrictions;  

5. Whether profitability for companies generally in the market segment is 

unreasonably high;  

6. The availability of consumer information concerning the product and sales 

outlets or other sales mechanisms; and  

7. Efforts of insurers to provide consumer information.   
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C. The determination of competition involves the interaction of the various tests and the 

weight given to specific tests depends upon the particular situation and pattern of test 

results. 

 

Drafting Note: States that have existing competitive market provisions in statute 

may choose to cross-reference those provisions instead of using the language in this 

section.  

 

Section 7.  Forms and Rates  

 

A. Notwithstanding any other provision of the [insurance code], Travel Insurance shall be 

classified and filed for purposes of rates and forms under an inland marine line of 

insurance. 

 

Drafting Note:  For consistency, states may wish to update their statutory 

definition of inland marine to include travel insurance as defined in this Act.   

 

B. All Travel Insurance policies, certificates of insurance, endorsements, riders and rates 

delivered, issued for delivery, or charged in this state shall be filed with the 

Commissioner before being used.  No policy, certificate of insurance, or endorsement 

shall be issued until the expiration of thirty (30) days after it has been filed, unless the 

Commissioner shall have given prior written approval. 

 

Drafting note:  This subsection is for those states that have form and/or rate 

filing requirements. 

 

C. Eligibility and underwriting standards for Travel Insurance may be developed and 

provided based on Travel Protection Plans designed for individual or identified 

marketing or distribution channels, and the Travel Insurance offered as part of the 

Travel Protection Plan may be offered as individual Travel Insurance, Group Travel 

Insurance, or Blanket Travel Insurance. 

 

D. Rates filed subject to this Section shall be made in accordance with the following 

provisions: 

 

1. Rates shall not be excessive, inadequate or unfairly discriminatory. 

 

a. Excessive rates.   

 

i. A rate in a competitive market is not excessive.   

ii. A rate in a noncompetitive market is excessive if it is likely 

to produce a profit that is unreasonably high for the insurance 

provided or if expenses are unreasonably high in relation to 

services rendered. 
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b. Inadequate Rates. A rate is not inadequate unless such rate is clearly 

insufficient to sustain projected losses, expenses and special 

assessments in the class of business to which it applies and the use of 

such rate has or, if continued, will have the effect of substantially 

lessening competition or the tendency to create monopoly in any 

market. 

 

c. Unfairly Discriminatory Rates.  Unfair discrimination exists if, after 

allowing for practical limitations, price differentials fail to reflect 

equitably the differences in expected losses and expenses. A rate is 

not unfairly discriminatory if it is averaged broadly among persons 

insured under single insurance plans, whether offered on an 

individual, Group, or Blanket Travel Insurance policy.  

 

2. In determining whether rates comply with the excessiveness standard upon a 

finding of a noncompetitive market under subparagraph 1(a)(ii), the 

inadequacy standards under subparagraph 1(b), or the unfair discrimination 

standard under subparagraph 1(c), the following criteria shall apply: 

 

a. Due consideration shall be given to past and prospective loss 

experience within and outside this state; to the conflagration and 

catastrophe hazards; to a reasonable margin for profit and 

contingencies; to dividends, savings, or unabsorbed premium 

deposits allowed or returned by insurers to their policyholders, 

members or subscribers; to past and prospective expenses both 

countrywide and those specifically applicable to this state; and to 

provisions for special assessments and to all other relevant factors 

within and outside the state. 

 

b. Risks may be grouped by classifications for the establishment of 

rates and minimum premiums. Classification rates may be modified 

to produce rates for risks in accordance with rating plans that 

establish standards for measuring variations in hazards or expense 

provisions, or both. Such standards may measure any differences 

among risks that can be demonstrated to have a probable effect upon 

losses or expenses. No risk classification, however, may be based 

upon race, creed, national origin or the religion of the insured. 

 

c. The expense provisions included in the rates to be used by an insurer 

shall reflect the operating methods of the insurer and its anticipated 

expenses. 

 

d. The rates may contain provision for contingencies and an allowance 

permitting a reasonable profit. In determining the reasonableness of 

the profit, consideration shall be given to all investment income 

attributable to the line of insurance.   
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Drafting Note:  States that have form and rate requirements may choose to cross-

reference their existing rate making provisions instead of using the language in this 

section.  

 

Section 8.  Travel Protection Plans 

 

Travel Protection Plans may be offered for one price in this state if: 

 

A. There is no finding by the Commissioner, pursuant to Section 6 [or cross-reference to 

the state’s other competitive market provisions], that the Travel Insurance market in 

the state is non-competitive or that the Travel Protection Plan restricts competition by 

either significantly decreasing output or efficiency in the market or that a travel 

insurer or Travel Retailer is exerting sufficient market power in providing Travel 

Insurance or Travel Protection Plans such that competition is adversely impacted or 

that the Travel Protection Plan would exact burdensome terms that would not exist in 

a competitive market; 

 

B. The Travel Insurance, Travel Assistance Services and Cancellation Fee Waivers are 

clearly delineated in the Travel Protection Plan’s fulfillment materials.  The 

fulfillment materials shall include the Travel Insurance disclosures required under 

state law and the contact information for persons providing Travel Assistance 

Services and Cancellation Fee Waivers, as applicable; and 

 

C. The Travel Protection Plan clearly discloses to the consumer at or prior to the time of 

purchase and fulfillment that it includes Travel Insurance, Travel Assistance Services 

and Cancellation Fee Waivers, as applicable, and provides an opportunity for the 

consumer to obtain additional information regarding the features and pricing of each. 

 

Section 9.  Sales Practices  

 

A. All persons offering Travel Insurance to residents of this state are subject to the 

Unfair Trade Practices Act at [insert reference to state UTPA law], except as 

otherwise provided in this Section.  In the event of a conflict between this Act and 

other provisions of the [insurance code] regarding the sale and marketing of Travel 

Insurance and Travel Protection Plans, the provisions of this Act shall control. 

 

B. Illusory Travel Insurance.  Offering or selling a Travel Insurance policy that could 

never result in payment of any claims for any insured under the policy is an unfair 

trade practice under [insert reference to state UTPA law]. 

 

C. Marketing.  

  

1. All documents provided to consumers prior to the purchase of Travel 

Insurance, including but not limited to sales materials, advertising 

materials, and marketing materials, shall be consistent with all Travel 
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Insurance policy documents, including but not limited to, forms, 

endorsements, policies, rate filings and certificates of insurance. 

  

2. Travel Insurance policies or certificates that contain pre-existing condition 

exclusions must clearly disclose the exclusion in the coverage’s 

fulfillment materials. 

 

3. Policyholders or certificate holders shall have a minimum of ten (10) days 

from the later of the date of purchase of a Travel Protection Plan or the 

delivery of the Travel Protection Plan’s fulfillment materials to review and 

cancel the policy or certificate for a full refund of the Travel Protection 

Plan price, unless the insured has either started the covered trip or has filed 

a claim under the Travel Insurance coverage. For the purposes of this 

section, sending documentation confirming the purchase and providing the 

Travel Protection Plan’s coverage and assistance details, as applicable, to 

 

4. The company shall disclose in the policy fulfillment and documentation 

whether the Travel Insurance is primary or secondary to other applicable 

coverage. 

 

5. Where Travel Insurance is marketed directly to a consumer through an 

insurer’s website or by others through an Aggregator Site, it shall not be 

an unfair trade practice or other violation of law where an accurate 

summary or short description of coverage is provided on the web page, so 

long as the consumer has access to the full provisions of the policy 

through electronic means. 

 

D. Opt out.  Unless otherwise permitted by state or federal law, no person offering 

Travel Insurance or Travel Protection Plans on an individual or Group basis may do 

so using negative option or opt-out, which would require a consumer to take an 

affirmative action to deselect coverage such as unchecking a box on an electronic 

form when they purchase a trip. 

 

E. It shall not be an unfair trade practice to include Blanket Travel Insurance coverage 

with the purchase of a trip, provided the coverage is not marketed as free. 

 

Section 10.  Travel Administrators 

 

A. Notwithstanding any other provisions of the [insurance code], no person shall act 

or represent itself as a Travel Administrator in this state unless that person: 

 

1. is a licensed producer for property insurance in this state with an inland 

marine line of authority;  

 

2. holds a valid managing general agent (MGA) license in this state; or 
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3. holds a valid third -party administrator (TPA) license in this state. 

 

B. A Travel Administrator and its employees are exempt from the licensing 

requirements of [reference to adjuster licensing act].  

 

Section 11.  Registration 

 

A Travel Retailer whose insurance-related activities, and those of its employees, are 

limited to offering and disseminating Travel Insurance on behalf of and under the 

direction of a Limited Lines Travel Insurance Producer meeting the conditions stated in 

this Act, is authorized to do so and receive related compensation, upon registration by the 

Limited Lines Travel Insurance Producer as described in Section (B)(2) above. 

 

Section 12.  Policy 

 

Travel insurance may be provided under an individual policy or under a group or master 

policy. 

 

Section 13.  Enforcement 

 

A.  The Commissioner may conduct investigations or examinations of travel insurers, 

Limited Lines Travel Insurance Producers, Travel Retailers, and Travel 

Administrators to enforce the provisions of this Act to protect resident Travel 

Insurance consumers. 

  

B.  The Commissioner may take action, following notice and a hearing, necessary or 

appropriate to enforce the provisions of this Act, Commissioner's orders, and state 

statutes to protect consumers of Travel Insurance in this state, pursuant to Section 

[insert reference to state notice/hearings/court actions law]. 

  

Drafting Note: It is recommended that states review the enforcement procedures 

in their insurance laws and administrative procedure laws and ensure that 

enforcement authority under this Section is designated to the proper official(s).  

 

Section 14.  Regulations 

 

The Commissioner may promulgate regulations to implement the provisions of this Act. 

 

Section 15.  Effective Date 

 

This Act shall take effect 90 days after enactment. 

 

© National Council of Insurance Legislators (NCOIL) 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS (NCOIL) 

 

Asbestos Bankruptcy Trust Claims Transparency Model Act 

Adopted by the NCOIL Property & Casualty Committee on June 5, 2017 and by the 

NCOIL Executive Committee on July 15, 2017  

Sponsored by Sen. Jerry Klein (ND) and Sen. Bob Hackett (OH) 

*To be considered for re-adoption during the NCOIL 2022 Summer Meeting 

 

Section 1.  Short Title 

 

This Act shall be known as the Asbestos Bankruptcy Trust Claims Transparency Model 

Act. 

 

Section 2.  Findings and purpose 

 

(a) The Legislature finds that: 

 

     (1) The United States Supreme Court in Amchem Prods., Inc. v. Windsor, 521 U.S. 

591, 598 (1997), described the asbestos litigation as a crisis; 

 

     (2) Over one hundred employers have declared bankruptcy at least partially due to 

asbestos-related liability; 

 

     (3) These bankruptcies have resulted in a search for more solvent companies, resulting 

in over eight thousand five hundred companies being named as asbestos 

defendants, including many small- and medium-sized companies, in industries that 

cover eighty-five percent of the United States economy; 

 

     (4) Scores of trusts have been established in asbestos-related bankruptcy proceedings 

to form a multibillion dollar asbestos bankruptcy trust compensation system 

outside of the tort system, and new asbestos trusts continue to be formed; 

 

     (5) Asbestos claimants often seek compensation for alleged asbestos-related 

conditions from solvent defendants in civil actions and from trusts or claims 

facilities formed in asbestos bankruptcy proceedings; 

 

     (6) There is limited coordination and transparency between these two paths to 

recovery; 
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(7) An absence of transparency between the asbestos bankruptcy trust claim and the civil 

court systems has resulted in the suppression of evidence in asbestos actions and 

potential fraud; and 

 

     (8) It is in the interest of justice that there be transparency for claims made in the 

asbestos bankruptcy trust claim system and for claims made in civil asbestos 

litigation. 

 

(b) It is the purpose of this Act to: 

 

     (1) Provide transparency for claims made in the asbestos bankruptcy trust claim 

system and for claims made in civil asbestos litigation; and 

 

     (2) Reduce the opportunity for fraud or suppression of evidence in asbestos actions. 

 

Section 3. Definitions 

 

As used in this Act: 

 

(1) "Asbestos action" means a claim for damages or other civil or equitable relief 

presented in a civil action arising out of, based on or related to the health effects of 

exposure to asbestos, including loss of consortium, wrongful death, mental or emotional 

injury, risk or fear of disease or other injury, costs of medical monitoring or surveillance 

and any other derivative claim made by or on behalf of a person exposed to asbestos or a 

representative, spouse, parent, child or other relative of that person. The term does not 

include a claim for compensatory benefits pursuant to workers' compensation law or for 

veterans' benefits. 

 

(2) "Asbestos trust" means a government-approved or court-approved trust, qualified 

settlement fund, compensation fund or claims facility created as a result of an 

administrative or legal action, a court-approved bankruptcy, or pursuant to 11 U. S. C. 

§524(g) or 11 U. S. C. §1121(a) or other applicable provision of law, that is intended to 

provide compensation to claimants arising out of, based on or related to the health effects 

of exposure to asbestos. 

 

(3) "Plaintiff" means a person asserting an asbestos action, a decedent if the action is 

brought through or on behalf of an estate, or a parent or guardian if the action is brought 

through or on behalf of a minor or incompetent. 

 

(4) "Trust claims materials" means a final executed proof of claim and all other 

documents and information related to a claim against an asbestos trust, including claims 

forms and supplementary materials, affidavits, depositions and trial testimony, work 

history, medical and health records, documents reflecting the status of a claim against an 

asbestos trust, and if the asbestos trust claim has settled, all documents relating to the 

settlement of the asbestos trust claim. 
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(5) "Trust governance documents" means all documents that relate to eligibility and 

payment levels, including claims payment matrices, trust distribution procedures or plans 

for reorganization, for an asbestos trust. 

 

Section 4. Required disclosures by plaintiff 

 

(a) For each asbestos action filed in this state, the plaintiff shall provide all parties with a 

sworn statement identifying all asbestos trust claims that have been filed by the plaintiff 

or by anyone on the plaintiff's behalf, including claims with respect to asbestos-related 

conditions other than those that are the basis for the asbestos action or that potentially 

could be filed by the plaintiff against an asbestos trust. The sworn statement shall be 

provided no later than one hundred twenty days prior to the date set for trial for the 

asbestos action. For each asbestos trust claim or potential asbestos trust claim identified 

in the sworn statement, the statement shall include the name, address and contact 

information for the asbestos trust, the amount claimed or to be claimed by the plaintiff, 

the date the plaintiff filed the claim, the disposition of the claim and whether there has 

been a request to defer, delay, suspend or toll the claim. The sworn statement shall 

include an attestation from the plaintiff, under penalties of perjury, that the sworn 

statement is complete and is based on a good faith investigation of all potential claims 

against asbestos trusts. 

 

(b) The plaintiff shall make available to all parties all trust claims materials for each 

asbestos trust claim that has been filed by the plaintiff or by anyone on the plaintiff's 

behalf against an asbestos trust, including any asbestos-related disease. 

 

(c) The plaintiff shall supplement the information and materials provided pursuant to this 

section within ninety days after the plaintiff files an additional asbestos trust claim, 

supplements an existing asbestos trust claim or receives additional information or 

materials related to any claim or potential claim against an asbestos trust. 

 

(d) Failure by the plaintiff to make available to all parties all trust claims materials as 

required by this Act shall constitute grounds for the court to extend the trial date in an 

asbestos action. 

 

Section 5. Discovery; use of materials. 

 

(a) Trust claims materials and trust governance documents are presumed to be relevant 

and authentic and are admissible in evidence. No claims of privilege apply to any trust 

claims materials or trust governance documents. 

 

(b) A defendant in an asbestos action may seek discovery from an asbestos trust. The 

plaintiff may not claim privilege or confidentiality to bar discovery and shall provide 

consent or other expression of permission that may be required by the asbestos trust to 

release information and materials sought by a defendant. 
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Section 6. Scheduling trial; stay of action 

 

(a) A court shall stay an asbestos action if the court finds that the plaintiff has failed to 

make the disclosures required under section four of this Act within one hundred twenty 

days prior to the trial date. 

 

(b) If, in the disclosures required by section four of this Act, a plaintiff identifies a 

potential asbestos trust claim, the judge shall have the discretion to stay the asbestos 

action until the plaintiff files the asbestos trust claim and provides all parties with all trust 

claims materials for the claim. The plaintiff shall also state whether there has been a 

request to defer, delay, suspend or toll the claim against the asbestos trust. 

 

Section 7. Identification of additional or alternative asbestos trusts by defendant 

 

(a) Not less than ninety days before trial, if a defendant identifies an asbestos trust claim 

not previously identified by the plaintiff that the defendant reasonably believes the 

plaintiff can file, the defendant shall meet and confer with plaintiff to discuss why 

defendant believes plaintiff has an additional asbestos trust claim, and thereafter the 

defendant may move the court for an order to require the plaintiff to file the asbestos trust 

claim. The defendant shall produce or describe the documentation it possesses or is aware 

of in support of the motion. 

 

(b) Within ten days of receiving the defendant's motion under subsection (a) of this 

section, the plaintiff shall, for each asbestos trust claim identified by the defendant, make 

one of the following responses: 

 

     (1) File the asbestos trust claim; 

 

     (2) File a written response with the court setting forth the reasons why there is 

insufficient evidence for the plaintiff to file the asbestos trust claim; or 

 

     (3) File a written response with the court requesting a determination that the plaintiff's 

expenses or attorney's fees and expenses to prepare and file the asbestos trust claim 

identified in the defendant's motion exceed the plaintiff's reasonably anticipated 

recovery from the trust. 

 

(c) (1) If the court determines that there is a sufficient basis for the plaintiff to file the 

asbestos trust claim identified by a defendant, the court shall order the plaintiff to 

file the asbestos trust claim and shall stay the asbestos action until the plaintiff files 

the asbestos trust claim and provides all parties with all trust claims materials no 

later than thirty days before trial. 

 

     (2) If the court determines that the plaintiff's expenses or attorney's fees and expenses 

to prepare and file the asbestos trust claim identified in the defendant's motion exceed 

the plaintiff's reasonably anticipated recovery from the asbestos trust, the court shall 

stay the asbestos action until the plaintiff files with the court and provides all parties 
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with a verified statement of the plaintiff's history of exposure, usage or other 

connection to asbestos covered by the asbestos trust. 

 

(d) Not less than thirty days prior to trial in an asbestos action, the court shall enter into 

the record a trust claims document that identifies each claim the plaintiff has made 

against an asbestos trust. 

 

Section 8. Valuation of asbestos trust claims; judicial notice 

 

(a) If a plaintiff proceeds to trial in an asbestos action before an asbestos trust claim is 

resolved, the filing of the asbestos trust claim may be considered as relevant and 

admissible evidence. 

 

(b) Trust claim materials that are sufficient to entitle a claim to consideration for payment 

under the applicable trust governance documents may be sufficient to support a jury 

finding that the plaintiff may have been exposed to products for which the asbestos trust 

was established to provide compensation and that such exposure may be a substantial 

factor in causing the plaintiff's injury that is at issue in the asbestos action. 

 

Section 9. Setoff; credit 

 

In any asbestos action in which damages are awarded, a defendant is entitled to a setoff 

or credit in the amount of the valuation established under the applicable trust governance 

documents, including payment percentages for asbestos trust claims pending at trial and 

any amount the plaintiff has been awarded from an asbestos trust claim that has been 

identified at the time of trial. If multiple defendants are found liable for damages, the 

court shall distribute the amount of setoff or credit proportionally between the 

defendants, according to the liability of each defendant. 

 

Section 10. Failure to provide information; sanctions 

 

A plaintiff who fails to provide all of the information required under this Act is subject to 

sanctions as provided in the Rules of Civil Procedure and any other relief for the 

defendants that the court considers just and proper. 

 

Section 11. Application 

 

The provisions of this Act apply to all asbestos actions filed on or after the effective date 

of this Act. 

 

Section 12. Effective Date 

 

This Act shall take effect immediately. 

 

© National Council of Insurance Legislators (NCOIL) 
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NATIONAL COUNCIL OF INSURANCE LEGISLATORS 
EXECUTIVE COMMITTEE 

LAS VEGAS, NEVADA 
MARCH 6, 2022 

DRAFT MINUTES 
 
The National Council of Insurance Legislators (NCOIL) Executive Committee met at 
Harrah’s Las Vegas in Las Vegas, Nevada on Sunday, March 6, 2022 at 10:30 a.m. 
 
California Assemblyman Ken Cooley, NCOIL President, Chair of the Committee, 
presided. 
 
Other members of the Committee present were: 
 
Rep. Deborah Ferguson, DDS (AR)   Asw. Pam Hunter (NY) 
Rep. Matt Lehman (IN)    Sen. Bob Hackett (OH) 
Rep. Brenda Carter (MI)    Rep. Carl Anderson (SC) 
Sen. Paul Utke (MN)     Rep. Tom Oliverson, M.D. (TX) 
Sen. Jerry Klein (ND)     Rep. Jim Dunnigan (UT) 
 
Other legislators present were: 
 
Sen. Robert Mills (LA) 
Rep. Emily O’Brien (ND) 
Rep. Lacey Hull (TX) 
 
Also in attendance were: 
 
Commissioner Tom Considine, NCOIL CEO 
Will Melofchik, NCOIL General Counsel 
 
QUORUM 
 
Upon a Motion made by Rep. Matt Lehman (IN), NCOIL Immediate Past President, and 
seconded by Rep. Carl Anderson (SC), the Committee voted without objection by way of 
a voice vote to waive the quorum requirement. 
 
MINUTES 
 
Upon a Motion made by Rep. Anderson and seconded by Sen. Bob Hackett (OH), the 
Committee voted without objection by way of a voice vote to adopt the minutes of the 
Committee’s November 20, 2021 meeting in Scottsdale, AZ. 
 
DISCUSSION AND CONSIDERATION OF RESOLUTION IN HONOR OF PAST 
PRESIDENT NORTH DAKOTA REPRESENTATIVE GEORGE KEISER 
 
Asm. Cooley stated that the first order of business relates to the news shared at the first 
meeting this week - the fact that longtime North Dakota Representative and NCOIL Past 
President George Keiser passed away due to Amyotrophic Lateral Sclerosis (ALS) last 
December 22.  A Resolution has been presented honoring this longtime lawmaker and 
big participant in NCOIL over many years.  Asm. Cooley stated that we are honored to 
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have Sen. Jerry Klein (ND) with us here today and I’ve asked him if he would open on 
the topic of remembering Rep. Keiser. 
 
Sen. Klein stated that anyone that has come to NCOIL for any period of time knows that 
Rep. Keiser was an active member of NCOIL, and he not only was an active member 
that got to know everyone and one that created friends, but he challenged the 
participants and didn’t always agree with the panelists and his colleagues, but he was 
knowledgeable and cared and he was good at what he did.  Sen. Klein stated that he 
does not believe Rep. Keiser missed a movie, didn’t read a book, or miss a golf outing.  
Rep. Keiser also taught at the local junior college in North Dakota, and he was also the 
legislative member of the Federal Advisory Committee on Insurance.  That gave Rep. 
Keiser a tremendous amount of credibility.   
 
Sen. Klein stated that Rep. Keiser was at NCOIL when the organization had debates 
with the National Association of Insurance Commissioners (NAIC), and he was there 
when Rep. Keiser wasn’t necessarily excited about the direction NCOIL was going but 
Rep. Keiser stayed and worked hard to keep moving forward and keep doing the things 
he believed in.  Rep. Keiser believed NCOIL was doing the right thing and that we could 
work through our differences, and he very much believed in the state-based system of 
insurance.  Sen. Klein stated that North Dakota is going to miss Rep. Keiser and his 
protégés in the North Dakota House of Representatives have a lot to learn from him.  
Sen. Klein stated that he learned a lot from Rep. Keiser and North Dakota will miss him 
as will NCOIL due to his knowledge and understanding and his insights.  Rest in Peace, 
Rep. Keiser. 
 
Rep. Lehman stated that Rep. Keiser was the reason he put his name in for 
consideration as an NCOIL officer.  Rep. Lehman stated that Rep. Keiser looked at the 
bench and the challenge for us is to be like Rep. Keiser and ask ourselves who’s coming 
behind us that we need to encourage to get involved and put their name out for 
leadership.  Rep. Lehman stated that he is not sure that Rep. Keiser ever thought Rep. 
Lehman would ever be a two-time NCOIL president, but Rep. Keiser was in fact 
responsible for saying that it is time to step up and put your name on the line.  Rep. 
Lehman stated that he appreciates the work Rep. Keiser did here not only as a member 
of the North Dakota delegation but as a leader. 
 
Cmsr. Tom Considine, NCOIL CEO, stated that Sen. Klein’s beautiful remarks included 
the phrase “not excited about the direction NCOIL was going.”  Cmsr. Considine stated 
that he knew Rep. Keiser for many years in a lot of capacities and his lack of excitement 
about the direction in which NCOIL was going coincided with his arrival as NCOIL CEO.  
While Rep. Keiser wasn’t always thrilled with NCOIL’s recent direction, he was always, I 
would say a consummate professional, but he was more than that - he was warm and 
engaging and a pleasure to be with, and we could disagree respectfully about the 
direction of NCOIL or other matters, but I just can’t say enough good things about him 
and indeed may he Rest in Peace. 
 
Asm. Cooley encouraged everyone to take some time upon arriving home and read the 
Resolution as it refers to almost two dozen model bills or resolutions that Rep. Keiser 
sponsored and you see so much of American life and so many issues in them: de-risking 
of pensions funds; predatory lending and its effect on members of the armed services; 
model state uniform building code.  It brings to mind that NCOIL is an organization of 
many individuals who’ve served over its 50 years so in this sense Ralph Waldo Emerson 
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doesn’t quite have NCOIL exactly on point but he said “an institution is the lengthened 
shadow of one person” and I think even in an organization like NCOIL which has a 
history of such a succession of individuals who come through and give leadership and 
participate in debates, that type of long career is very singular and it lends great stability 
to the organization.  This is a tremendous loss to the people of North Dakota and to 
those who rely on the insurance sector in so many different areas and certainly to this 
organization.  Asm. Cooley thanked Sen. Klein and Rep. Lehman for their remarks and 
again urged everyone to look over Rep. Keiser’s roster of personal accomplishments set 
forth in the Resolution and consider sending a note to NCOIL staff that will be included 
with the Resolution being sent to Rep. Keiser’s family. 
 
Rep. Tom Oliverson, M.D. (TX), NCOIL Treasurer, stated that as one of the new 
members here he would like to say that he will never forget Rep. Keiser’s voice - that 
was the voice of knowledge and wisdom.  Rep. Oliverson stated that no matter what he 
was doing, when he heard that voice he basically stopped what he was doing and 
listened because he knew there was going to be a good nugget for a young new 
member like himself who is trying to learn the industry and try to learn all he can.  Rep. 
Keiser brought a tremendous amount of wisdom to this group and I will miss him dearly. 
 
Upon a motion made by Sen. Klein and seconded by Sen. Hackett, the Committee voted 
unanimously by way of a voice vote to adopt the Resolution. 
 
UPDATE ON FUTURE MEETINGS 
 
Asm. Cooley stated that the Summer Meeting is July 13th – 16th in Jersey City, NJ, and 
the Annual Meeting is November 16th - 19th in New Orleans, LA.  As discussed during 
the Welcome Breakfast, planning has begun for holding the “NCOIL Open” golf event on 
the first day of that meeting in New Orleans.  Anyone interested in serving on the 
steering committee, please reach out to NCOIL staff or Rep. Oliverson.   
 
Will Melofchik, NCOIL General Counsel, stated that for 2024, the Spring Meeting is 
scheduled for Nashville, TN from April 11-14.  The Summer Meeting will be in the 
Newport Beach, CA area.  The plan was to have the meeting at the same hotel used for 
the 2019 Summer Meeting, but the hotel recently underwent substantial renovations 
which caused the pricing for a meeting to be unrealistic.  The Annual Meeting will be in 
San Antonio, TX. The location for the 2025 Spring Meeting is still being discussed.  The 
2025 Summer Meeting is tentatively set to be in Chicago, IL but that is contingent upon 
Illinois renewing its status as an NCOIL Contributing Member state. 
 
Asm. Cooley thanked Mr. Melofchik and noted that Rep. Emily O’Brien (ND) will be 
added as a co-sponsor of the Resolution honoring Rep. Keiser. 
 
Rep. Brenda Carter (MI) asked Mr. Melofchik which hotel is hosting this year’s Annual 
Meeting.  Mr. Melofchik stated that it is the Sheraton New Orleans Hotel. 
 
ADMINISTRATION 
 
Mr. Melofchik stated that there were 296 registrants for the Spring Meeting which 
included 52 legislators from 23 states.  That included 16 first time legislators from 10 
states.  Six Insurance Commissioners participated and overall, 11 insurance 
departments were represented. 
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Mr. Melofchik gave the 2022 unaudited financials through February 28 of this year, 
showing revenue of $219,685.98 and expenses of $156,707.55 for a contribution to the 
surplus of $62,978.43, heading into this meeting. 
 
Mr. Melofchik then mentioned that invoices have started to be sent out for state dues 
payments.  Mr. Melofchik stated that there is a sense of optimism that NCOIL will have a 
solid year of dues payments as states continue to pull out of the pandemic and most, if 
not all, states are aware of the increase in dues payments that went into effect in 2020 
along with the legislator stipend program. 
 
Rep. Jim Dunnigan (UT) asked if state dues are issued on a calendar year basis.  Asm. 
Cooley replied yes.  Rep. Dunnigan noted if that is the case then he is curious as to why 
the invoices get sent out now.  Cmsr. Considine stated that while state dues are issued 
on a calendar year basis, states have the flexibility to pay the dues on a calendar year 
basis or their state-specific fiscal year.  Rep. Dunnigan asked if Utah has paid its state 
dues for this year.  Cmsr. Considine stated that staff will check but he believes no which 
is not surprising because Utah is among the states that typically pays later in the year. 
 
DRAFT ORDER AND DECORUM RULES AT NCOIL COMMITTEE MEETINGS AND 
GENERAL SESSIONS AND IN MATERIALS 
 
Asm. Cooley stated that this issue arose out of some activity and displays at our last 
meeting in Scottsdale where a gentleman was wearing an objectionable prop.  
Accordingly, the officers have discussed adopting some rules of decorum and a draft of 
those rules have been distributed to the legislators present today.  Asm. Cooley asked 
the legislators present to take the document home with them and reflect on it and 
consider whether it is suitable to govern a sense of decorum at NCOIL meetings.  The 
document will then be considered at the next meeting of the Executive Committee in 
July.  Asm. Cooley requested that all thoughts, comments and suggestions to the 
document be sent to NCOIL staff. 
 
CONSENT CALENDAR 
 
Asm. Cooley stated that the consent calendar includes committee reports including 
resolutions and model laws adopted and re-adopted therein, as well as ratification of 
decisions made and actions taken by the NCOIL officers in the time between Executive 
Committee meetings. 
 
The consent calendar included: 

• The Health Insurance & Long Term Care Issues Committee re-adopted the: 

Model Act Regarding Air Ambulance Insurance Claims; Out-of-Network Balance 

Billing Transparency Model Act; Patient Safety Model Act; Rental Network 

Contract Arrangements Model Act; and Model Act Banning Fee Schedules for 

Uncovered Dental Services 

 

• The Life Insurance & Financial Planning Committee re-adopted the Secondary 

Addressee Model Act and the Insurance Compliance Self-Privilege Model Act 
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• The Workers’ Compensation Insurance Committee re-adopted the NCOIL Model 

State Structured Settlement Protection Act until the Summer Meeting 

 

• The Joint State-Federal Relations & International Insurance Issues Committee 

adopted a Resolution Supporting Independent Contractor Status for Insurance 

Agents and Other Licensed Financial Professionals and a Resolution in Support 

of the People and Government of Ukraine. 

 
Upon a Motion made by Rep. Oliverson and seconded by Sen. Klein, the Committee 
voted without objection by way of a voice vote to adopt the consent calendar. 
 
ANY OTHER BUSINESS 
 
Frank O’Brien, Vice President of State Government Relations at the American Property 
Casualty Insurance Association (APCIA), stated that to begin with, as a representative of 
the Industry Education Council (IEC) and speaking for the insurance industry as a whole, 
we too would join the members of NCOIL in remembering Rep. Keiser.  Rep. Keiser was 
always a good man to have in your foxhole with you but if he was against you, you knew 
you were in for a hard fight but a fair fight and at the end of the day you were going to 
shake hands.  No one wore sweater vests and saddle shoes with more style than Rep. 
Keiser did. 
 
Mr. O’Brien then stated that the IEC has submitted four recommended topics for 
NCOIL’s consideration: crypto assets; fire risk mitigation; auto safety; and parametric 
disaster insurance.  These may very well be topics for consideration for NCOIL general 
sessions. 
 
ADJOURNMENT 
 
Hearing no further business, upon a motion made by Rep. Anderson and seconded by 
Rep. Oliverson, the Committee adjourned at 11:30 a.m. 
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Order & Decorum at NCOIL Committee Meetings & 
General Sessions and in Materials 

 
*I understand that by participating in/registering for an 
NCOIL event, I am agreeing to the following code of 
conduct: 
 
Maintaining decorum and civility during the course of NCOIL 
legislative committee meetings is the cornerstone of a 
productive and respectful hearing on matters before that 
committee.  This also includes general sessions at NCOIL.   
 
Persons who testify on NCOIL model legislation and those 
who attend NCOIL committee hearings or other sessions 
often travel long distances to do so.  Everyone attending can 
reasonably expect that the meeting and/or session will be 
conducted in an environment of collegiality and mutual 
respect among the legislators, witnesses, and audience that is 
free from distractions and/or disruptions.  
 
Legislative statutes around the country authorize the 
adoption of rules by legislative chambers to protect the safety 
of legislators, staff, and the general public that attends 
legislative hearings.  This includes the ability to adopt rules (1) 
prohibiting signs, banners, placards, and similar display 
materials without prior authorization; and, (2) addressing any 
other matters that enable the orderly conduct of the 
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legislature’s business and protection of the overall health and 
safety of all participants in the legislative process. 
 
Since NCOIL is an organization comprised of the 50 States as 
members, represented by state legislators, it is logical and 
appropriate to implement similar rules and guidelines for its 
committee meetings and general sessions. 
 
Accordingly, witnesses and other presenters at all NCOIL 
committee meetings and general sessions shall: 

 

▪ Refrain from using profane, vulgar or offensive 
language 

▪ Respect and adhere to their allotted timeframe 

▪ Refrain from wearing any headwear other than 
headwear of religious or cultural significance 

▪ Refrain from displaying signs, placards, banners or 
any other material at or near the witness table in 
the committee meeting/general session room that 
expresses support or opposition to issues before a 
legislative committee or issues that are the focus of 
the general session, other than those materials 
typically used in a presentation and which comport 
with these guidelines generally  

▪ Refrain from wearing any article of clothing, 
costume, prop, pins or buttons with words that use 
profane, vulgar or offensive language or express 
support or opposition to issues before a legislative 
committee or issues that are the focus of the 
general session 

▪ Respect and adhere to the procedure and format 
the committee chair or moderator of the general 
session has set forth for the committee 
meeting/general session 
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Additionally, all parties playing any role at an NCOIL national 
meeting must refrain from using any advertisements, signs or 
websites (before, during, or after the meeting/general 
session) that incorporates NCOIL’s name or logo and may 
give the impression they are affiliated with NCOIL. 
 
Nothing herein is intended or shall be construed to limit the 
legitimate and dignified discussion, advocacy of and 
opposition to the important issues that come before NCOIL.  
 
**If any of these rules are violated, the committee chair or 
moderator of the general session may request that the person 
violating the rule(s) be removed from the room after said 
person has been provided an opportunity to rectify the 
violation.   
 
**Any witness or other presenter at NCOIL committee 
meetings and general sessions seeking a waiver from these 
rules must submit the waiver request to NCOIL staff at least 
ten (10) days in advance of the committee meeting/general 
session. 
 


