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10 essential tips for breaking an impasse in a commercial mediation 

1. Adjourn and prepare a point form document outlining the areas of agreement and 
disagreement.  Reconvene after the lawyers have settled the form of this document and 
perhaps exchanged suggestions on the next stage of the mediation process.  If 
appropriate the mediator might create a single text, i.e., a draft agreement for 
collaborative and asynchronous editing before reattendance at the continued 
mediation. 

2. Adjourn to enable crucial party representatives (i.e., true decision makers) who were 
not in attendance (whether virtually or in person) to participate directly in the 
continued mediation. 

3. Adjourn to enable the further exchange of information and documents, if their absence 
has been an obstacle to resolution. 

4. Adjourn to permit an independent expert (such as a valuator or forensic accountant) to  
report without prejudice to all parties.  Consider also the possibility of having a 
conference of the parties' technical experts before reattendance.   

5. Consider whether an apology will facilitate resolution.  Re-read the Apology Act, 2009, 
S.O. 2009, c. 3. 

6. Consider whether to implement "final offer selection" where the mediator becomes an 
arbitrator for the limited purpose of selecting only the most reasonable of the final, 
competing offers as the binding terms of settlement (perhaps after hearing some 
limited evidence). 

7. Consider converting the mediation to an arbitration with a "high-low" agreement, i.e., 
one in which the arbitrator (formerly the mediator) can make whatever findings are 
appropriate but the amount awarded will never be higher or lower than the amount 
specified in the high-low agreement. 

8. Consider converting the mediation to a hybrid mediation-arbitration with an 
abbreviated and expedited arbitration process to determine the residual "road block" 
issues. 

9. Request the court to facilitate a follow-up mediation in the form of a judicial mediation, 
if available in your Region, or alternatively try a different private mediator using an 

http://www.stevensonadr.ca/


- 2 - 

 

 

alternative approach—perhaps the second time will be an evaluative mediation or a 
non-binding mini-trial. 

10. Agree on a fact-finding neutral.  This can perhaps be combined with an evaluative 
second phase of the mediation. 


