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INTRODUCTION – SUMMARY 

 Two of the three judges who decided this appeal concluded that the result in 

this case conflicts with the pleading standards established by the Supreme Court in 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and Ashcroft v. Iqbal, 556 U.S. 

662 (2009). That result—affirming dismissal based on the claim that the 

complaint was insufficient—is a misapplication of Kendall v. Visa U.S.A., Inc., 518 

F.3d 1042 (9th Cir. 2008). Since Kendall was decided, other district courts in this 

Circuit have misapplied Kendall repeatedly. Indeed, Judge Molloy, who concurred 

in the result, made clear that he concurred based on his obligation to apply Ninth 

Circuit precedent, rather than Supreme Court authority. As Judge Molloy 

concluded, following Supreme Court authority, rather than Kendall, would compel 

a different result.  

This Court should take the opportunity to ensure that courts of the Ninth 

Circuit do not misapply the fundamental pleading standard established in the 

Federal Rules of Civil Procedure as construed by the Supreme Court in Twombly 

and subsequent cases and to eliminate confusion regarding applicable Ninth 

Circuit authority. 

In Twombly, the Supreme Court explicitly rejected a heightened pleading 

standard in antitrust cases. 550 U.S. at 569 n.14 (internal citations omitted) (“In 
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reaching this conclusion, we do not apply any heightened pleading standard, nor 

do we seek to broaden the scope of Federal Rule of Civil Procedure 9, which can 

only be accomplished by the process of amending the Federal Rules, and not by 

judicial interpretation.”). However, Kendall—which was decided soon after 

Twombly—contains dicta that has been read to set a highly specific heightened 

pleading standard for antitrust cases, creating significant conflict, uncertainty, and 

confusion. See Kendall, 518 F.3d at 1048. Judge Tashima, writing for a unanimous 

court in Moss v. US Secret Service, 572 F.3d 962, 968 (9th Cir. 2009), pointed to 

Kendall as an example of “confusion” engendered by Twombly, and reiterated that 

“[s]pecific facts are not necessary for pleadings to satisfy Rule 8(a)(2).” (citing 

Erickson v. Pardus, 551 U.S. 89, 93 (2007) (internal citations omitted)). That 

guidance was not followed here.  

The confusion is manifest in the three inconsistent opinions that make up the 

Memorandum Disposition (“Memo”). 

• The Controlling Opinion by Judge Nelson held that Kendall is 

consistent with the Supreme Court’s decisions in Twombly and Iqbal, but then, in 

affirming the district court, erroneously applied a highly specific heightened “who, 

did what, to whom (or with whom), where, and when” standard, in violation of 
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governing Supreme Court precedent rejecting a heightened pleading requirement in 

antitrust cases. Memo at 3.  

• The Concurring Opinion by Judge Molloy, sitting by designation, 

concluded that Kendall appeared inconsistent with Twombly and Iqbal, but that “as 

binding law of this Circuit,” Kendall compelled affirmance of the district court 

decision. Id. at 5. 

• The Dissenting Opinion by Judge Fletcher held that if Kendall 

required affirmance of the district court’s decision, it “is inconsistent with the 

Supreme Court’s decision in Twombly,” but, if applied correctly Kendall required 

reversal of the district court’s decision. Id. at 6 (emphasis added). 

Thus, two of the three panel judges held that the Court’s conclusion was 

inconsistent with controlling Supreme Court precedent. Yet, the Opinions are 

emblematic of a still larger problem. Trial courts in this Circuit, like that of Judge 

Molloy, are left to grapple with a standard to plead an antitrust claim that is at best 

unclear and which diverges from Supreme Court precedent. Moreover, the 

confusion created by Kendall regarding the basic pleading standard applied to 

antitrust cases in this Circuit is not limited to this case.  

This Court and district courts of this Circuit have applied Kendall in variety 

of ways, with conflicting outcomes. Were a case with allegations like those made by 
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Plaintiffs here assigned to a court in this Circuit that reads Kendall in the manner of 

the Controlling Opinion, it would get dismissed at the pleading stage. If it were 

assigned to a court of this Circuit that reads Kendall in the manner of the 

Dissenting Opinion, it would clear the pleading stage. If it were assigned to a court 

of this Circuit that reads Kendall in the manner of the Concurring Opinion, it would 

likely be dismissed even though that judge believed that doing so violated Twombly 

and Iqbal. And, if it were assigned to a court of another circuit, Twombly and Iqbal 

would be applied, and the case would clear the pleading stage.  

Accordingly, Plaintiffs A. Frost and Jose Ra respectfully request that the 

Court grant en banc review and use such review to clarify Kendall so as to ensure 

that it is applied in a manner that is consistent with the Supreme Court’s decisions 

in Twombly and Iqbal, other decisions by this Court, and the decisions of its sister 

circuit courts.    

STATEMENT OF FACTS 

Plaintiffs alleged with specificity that LG Electronics, Inc. (“LGE”), and 

Samsung Electronics Co., Ltd. (“Samsung Electronics”) entered into an 

agreement not to hire each other’s employees within a year of an employee’s 

termination, directed their subsidiaries in the United States to implement this 

agreement, and that their subsidiaries followed this direction. See Opening Brief 
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(“OB”) at 4 (citing ER 64 ¶ 52; 66 ¶ 66; 73–74 ¶¶ 99–100). This agreement 

violates federal antitrust law. See 15 U.S.C. § 1.  

Far from simply restating the elements of the claim, Plaintiffs alleged specific 

facts plausibly suggesting an agreement in restraint of trade, an element of 

Plaintiffs’ cause of action. Plaintiffs alleged the following, all of which must be 

accepted as true at the pleading stage: Plaintiff Frost—while working as a channel 

sales manager for LG Electronics U.S.A., Inc. (“LGE-USA”)—was contacted by a 

recruiter who was trying to fill positions “at Samsung.” OB at 12 (citing ER 72 ¶ 

89). Soon after, the recruiter told Frost she could not recruit him because “I’m not 

supposed to poach LG for Samsung!!! Sorry! The two companies have an 

agreement that they won’t steal each other’s employees.” OB at 12 (citing ER 72 ¶ 

90). 

While working as a finance manager at LGE-USA, Plaintiff Ra was told by a 

Samsung Electronics America, Inc. (“Samsung America”) finance manager that 

“Samsung and LG do not hire each other’s employees.” OB at 13 (citing ER 73 ¶ 

95). Plaintiff Ra mentioned what he had heard to his coworkers at LGE-USA, who 

“confirmed that Samsung and LG had an unofficial or ‘gentlemen’s agreement’ in 

Korea not to hire each other’s employees and that the agreement ‘trickles down’ to 

the respective U.S. subsidiaries.” OB at 13 (citing ER 73 ¶ 96). Umesh Dhal, a 
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member of LG’s Human Resources Global Leadership Team, told the Economic 

Times of Mumbai “that his company and Samsung have an ‘understanding’ not to 

hire from each other across levels” and that “[h]iring from each other will not take 

place without the gap of a year.” OB at 13–14 (citing ER 73–74 ¶¶ 98–99).  

Neither Plaintiff Frost nor Plaintiff Ra were able to secure an interview at any 

Samsung entity while employed at LGE-USA, despite applying for open positions 

for years. OB at 13 (citing ER 71 ¶¶ 85–87 & 72–73 ¶¶ 93–95). A year after leaving 

LGE-USA, however, Plaintiff Frost was invited to multiple interviews at Samsung 

America. OB at 13 (citing ER 72 ¶ 91). Both sets of Defendants operate under the 

chaebol structure, wherein flagship entities in Korea control the policies and 

operations of their worldwide affiliates, including with respect to hiring and HR 

decisions. OB at 14–15 (citing ER 66–69 ¶¶ 67, 71, 77-82).  

On July 9, 2018, the district court dismissed with prejudice Plaintiffs’ 

Second Amended Complaint (“SAC”) for failure to state a claim upon which relief 

may be granted based on the allegations described above. ER 2. In dismissing 

Plaintiffs’ claims, the district court—relying on Kendall—disregarded Plaintiffs’ 

well pleaded allegations and applied a heightened pleading standard. See ER 7–8. 

On March 3, 2020, Circuit Judge Nelson issued the Memo, affirming the 

district court’s dismissal of Plaintiffs’ claims after finding Plaintiffs had failed to 
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“establish ‘who, did what, to whom (or with whom), where, and when[.]” Memo at 

3. District Judge Molloy concurred in the decision. Circuit Judge Fletcher 

dissented. 

ARGUMENT 

I. The Reading of Kendall Relied on by the Controlling Opinion 
Violates Twombly and Iqbal. 

The Controlling Opinion misinterprets Kendall to require a highly specific 

heightened pleading standard in antitrust cases. In so doing, the Court applied dicta 

in Kendall, not its holding. Memo at 3 (citing 518 F.3d at 1048). The Controlling 

Opinion commits a similar error in relying on dicta in a footnote from In re Musical 

Instruments & Equip. Antitrust Litig. Id. (citing 798 F.3d 1186, 1194 n.6 (9th Cir. 

2015)).  

Properly read, both Kendall and Musical Instruments conform to and properly 

apply Supreme Court precedent. Kendall and Musical Instruments, like Twombly, 

were dismissed because the plaintiffs failed to plausibly allege an antitrust 

conspiracy. Instead, they set forth allegations of parallel conduct and then, in 

conclusory fashion, alleged such conduct constituted a violation of the antitrust 

laws. Here, Plaintiffs’ allegations do not suffer from the same insufficiencies. The 

Controlling Opinion’s application of a highly specific heightened pleading standard 

to this case directly conflicts with Supreme Court precedent, as both Judge 
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Fletcher and Judge Molloy observed, and conflicts with Kendall, as Judge Fletcher 

observed. 

A. The Controlling Opinion misinterpreted Kendall.  

1. Twombly and its Progeny 

Twombly did not alter or heighten Rule 8(a)(2)’s pleading requirements. 

Erickson, 551 U.S. at 93 (Under Rule 8, “specific facts are not necessary; the 

statement [of the claim] need only ‘give the defendant fair notice of what . . . the 

claim is and the grounds upon which it rests.’”) (quoting Twombly, 550 U.S. at 544; 

Conley v. Gibson, 355 U.S. 41, 47 (1957)). Twombly applies to all civil actions. Iqbal, 

556 U.S. 684 (citing Twombly, 550 U.S. at 555–56 & n.3; Fed. R. Civ. P. 1). 

2. Kendall 

In Kendall, Plaintiffs were given multiple opportunities to amend their 

complaint at the motion to dismiss stage, with as much discovery as they wanted, 

prior to the decision dismissing the case that was at issue in the appeal. See 

Kendall, 518 F.3d at 1046 & n.4 (noting that appellants did not “contend on appeal 

they needed further discovery to plead their case”). Even after they took all of that 

discovery, they could not allege any facts beyond parallel conduct; that is the 

context of the Court’s dicta that “Even after the depositions taken, the complaint 

does not answer the basic questions: who, did what, to whom (or with whom), 
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where, and when?” Id. at 1048. Omitting the first five words of this sentence and 

applying a standard that could only be satisfied with discovery, directly violates 

Supreme Court precedent.  

3. Moss 

In Moss, the court provided further clarification regarding the pleading 

standards. The court cited Kendall with a litany of other cases that came to 

divergent views regarding the applicable pleading standard and evidenced the 

significant amount of “confusion [that] accompanied the lower courts’ initial 

engagement with Twombly.” Moss, 572 F.3d at 968–969. Seeking to dispel some of 

this confusion, the court noted that the Supreme Court “appeared to signal that 

Twombly should not be read as effecting a sea change in the law of pleadings.” Id. at 

968. As the court further observed, this signal was then followed up by Erickson, 

“decided shortly after Twombly,” which confirmed ‘“[s]pecific facts are not 

necessary’ for pleadings to satisfy Rule 8(a)(2).” Id. (citing Erickson, 551 U.S. at 93).   

B. Interpreting Kendall to require a highly specific heightened 
pleading standard in antitrust cases is incorrect. 

While numerous courts have subsequently applied Twombly, Iqbal, and 

Erickson to find that antitrust complaints are subject to the same plausibility 

standard as any other civil complaint, see e.g., Concord Assocs., L.P. v. Entm’t 

Properties Trust, 817 F.3d 46, 52 (2d Cir. 2016); SD3 v. Black & Decker, 801 F.3d 
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412, 426 (4th Cir. 2015), the Kendall dicta has led some courts in this circuit to 

incorrectly conclude that a highly specific set of allegations are necessary in an 

antitrust case. This is incorrect. 

Twombly did not establish or set any different or higher standard for antitrust 

cases. Rather, it explained and applied the “general standards” of Rule 8(a)(2). 

Twombly, 550 U.S. at 556; see also Moss, 572 F.3d at 969 n.7 (“Twombly’s 

‘plausibility standard’ applies to pleadings in civil actions generally”) (citing Iqbal, 

556 U.S. at 684). Indeed, Twombly, explicitly rejected a heightened pleading 

standard in antitrust cases. 550 U.S. at 569 n.14 (internal citations omitted) (“In 

reaching this conclusion, we do not apply any heightened pleading standard, nor 

do we seek to broaden the scope of Federal Rule of Civil Procedure 9, which can 

only be accomplished by the process of amending the Federal Rules, and not by 

judicial interpretation.”).  

The Controlling Opinion, however, read Kendall as establishing not just a 

heightened pleading standard for antitrust cases generally, but also specific 

requirements, to be met only if a narrow set of factual allegations which could be 

determined only with the assistance of discovery, are made. Specifically, it read 

Kendall as establishing a black line rule that “to state a claim for antitrust 

conspiracy, plaintiffs must allege ‘who, did what, to whom (or with whom), where 
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and when?’” Opinion at 3 (quoting Musical Instruments, 798 F.3d at 1194 n.6 

(quoting Kendall, 58 F.3d at 1048)). While clearly such a set of factual allegations 

would be sufficient, this level of specificity is not required in order to state a claim 

under Section 1 of the Sherman Act. Compare Rule 8 (requiring a “short plain 

statement” of the claim) and Rule 9(b) (heightened pleading standard for fraud).  

C. Musical Instruments did not apply a heightened pleading standard 
in antitrust cases. 

In Musical Instruments—the only case post Twombly, Erickson, Iqbal, and Moss 

that the Controlling Opinion relied on—the court, while quoting Kendall’s  “‘who, 

did what, to whom (or with whom), where, and when’” language in a footnote, 798 

F.3d at 1194 n. 6 (quoting Kendall, 518 F.3d at 1047), did not affirm the district 

court’s dismissal of the complaint based on the plaintiff’s failure to allege those 

specific facts. Rather, it affirmed the dismissal because the “plus factors,” the 

business practices and other circumstantial evidence that the plaintiffs alleged in 

addition to parallel conduct, were “no more consistent with an illegal agreement 

than with rational and competitive business strategies, independently adopted by 

firms acting within an interdependent market.” Id. at 1189. 

In Musical Instruments, the plaintiffs alleged an illegal horizontal agreement 

between guitar manufacturers based on parallel vertical agreements with a large 

retailer, plus certain market characteristics. The court “consider[ed] each 
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purported plus factor in turn and cumulatively to determine whether plaintiffs 

have alleged nonconclusory facts sufficient to state a claim under § 1.” Id. at 1194. 

Specifically, the court carefully considered the circumstantial evidence that the 

plaintiffs alleged made the existence of an illegal agreement plausible. Id. at 1194–

97. The court did not dismiss these factors out-of-hand based on the fact that you 

could not infer exactly who, did what, to whom (or with whom), where, and when. 

In fact, the court noted that, in some circumstances, allegations falling into certain 

of these categories could be sufficient to plausibly suggest the existence of an 

illegal agreement. See, e.g., id. at 1195 (“More extreme action against self-interest, 

however, may suggest prior agreement.”). However, the allegations made by the 

plaintiffs concerning each of these factors were actually less consistent with the 

existence of an illegal agreement than independent parallel behavior. See id. at 

1198. Thus, reliance on Musical Instruments is misplaced and further demonstrates 

the confusion engendered by Kendall.  

In fact, Musical Instruments is consistent with Twombly and Rule 8, which 

require courts to view the allegations of a complaint as true and as a whole. It is 

also inconsistent with the incorrect conclusion taken from the Kendall dicta that 

the necessary—and required—way to plausibly allege a § 1 antitrust conspiracy 

claim is to specifically allege who, did what, to whom (or with whom), where, and 
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when. See Kendall, 518 F.3d at 1048. And the fact that the Controlling Opinion 

would rely on a footnote from Musical Instruments to support the proposition that 

the latter is required points to the need for this Court to clearly and explicitly 

clarify this area of the law.  

II. The Reading of Kendall Advanced by the Controlling Opinion 
Creates Intra-Circuit Conflict.  

 As Judge Molloy found, Kendall is not a proper application of the pleading 

standard set forth in Twombly and Iqbal. See Memo ( J. Molloy concurring). Yet 

Judge Molloy felt “compel[led]” to concur with the Controlling Opinion because 

Kendall “is binding law in this Circuit.” Id. The confusion that led Judge Molloy to 

reach this conflicted decision has, predictably, led also to conflicts in how antitrust 

complaints are evaluated by courts in this Circuit.  

In accordance with Moss, Twombly, and Iqbal, certain courts in this Circuit, in 

addition to Musical Instruments, have correctly concluded that an antitrust plaintiff 

is not required to specifically allege who, did what, to whom (or with whom), 

where, and when, but rather can meet its burden through any set of allegations that 

make the existence of the alleged illegal agreement plausible. See, e.g., Name.Space, 

Inc. v. Internet Corp. for Assigned Names & Nos., 795 F.3d 1124, 1129 (9th Cir. 2015) 

(examining circumstantial evidence to determine whether it plausibly suggested the 

existence of an illegal agreement, without reference to a who, did what, to whom (or 
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with whom), where, and when standard); In re Fresh & Process Potatoes Antitrust 

Litig., 834 F. Supp. 2d 1141, 1161–64 (D. Idaho 2011); In re TFT–LCD (Flat Panel) 

Antitrust Litig., 599 F.Supp.2d 1179, 1183 (N.D. Cal. 2009) (“Contrary to 

defendants suggestions, neither Twombly nor the Court’s prior order requires 

elaborate fact pleading.”); In re Graphics Processing Units Antitrust Litig., 527 

F.Supp.2d 1011, 1024 (N.D. Cal.2007) (plaintiffs need not plead “specific back-

room meetings between specific actors at which specific decisions were made”). 

 On the other hand, others have misinterpreted Kendall to require dismissal of 

an antitrust complaint, unless the specific who, did what, to whom (or with whom), 

where, and when pleading standard has been met. See e.g., Bona Fide Conglomerate, 

Inc. v. SourceAmerica, 691 F. App'x 389, 390 (9th Cir. 2017) (citing Kendall, 518 F.3d 

at 1048); Copeland v. California Dep't of Ins., No. CV188557FMOMAAX, 2019 WL 

1878356, at *1 (C.D. Cal. Feb. 11, 2019) (internal citations omitted) (citing Kendall, 

518 F.3d at 1048) (noting that like plaintiff’s fraud claim, plaintiff’s “allegations of 

conspiracy should be supported by facts that ‘answer the basic questions: who, did 

what, to whom (or with whom), where, and when[]’”); United States v. CalPortland 

Constr., No. CV1604479JFWSSX, 2018 WL 6262877, at *3 (C.D. Cal. Mar. 9, 

2018) (“The Complaint does not identify individuals at each of the Defendant 

companies who entered into agreements, state when, where, and how those 
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individuals met to discuss and enforce agreements, and does not identify specific 

products, prices, and regions that were agreed upon. Failure to do so warrants 

dismissal.”) aff'd sub nom. on other grounds, Kraft v. CalPortland Constr., No. 18-

55594, 2020 WL 1873361 (9th Cir. Apr. 15, 2020).  

 In another case, a district court applied the erroneous who, did what, to 

whom (or with whom), where, and when standard of Kendall’s dicta, and then was 

affirmed by this Court in a decision that applied the correct general plausibility 

standard. Compare Kelsey K. v. NFL Enterprises, LLC, 254 F. Supp. 3d 1140, 1144 

(N.D. Cal. 2017) (citing Kendall, 518 F.3d at 1047–48) (“To state an antitrust 

claim….the complaint must answer the basic questions of ‘who, did what, to whom 

(or with whom), where, and when[.]’”), with Kelsey K. v. NFL Enterprises, LLC, 757 

F. App'x 524, 526–27 (9th Cir. 2018) (examining the plaintiff’s direct and 

circumstantial allegations of an agreement’s existence without reference to the 

latter standard). 

 And in one case, this Court articulated a standard that suggests an antitrust 

plaintiff may be required to meet the who, did what, to whom (or with whom), 

where, and when standard, except where parallel conduct is alleged, in which case 

allegations of circumstantial plus factors are sufficient. Lenhoff Enterprises, Inc. v. 

United Talent Agency, Inc., 729 F. App'x 528, 530 (9th Cir. 2018) (internal 
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quotations omitted) (“[P]laintiffs must plead evidentiary facts, such as, who, did 

what, to whom (or with whom), where, and when, or circumstantial evidence in the 

form of plus factors that coupled with parallel conduct take a complaint from 

merely possible to plausible.”). 

 As the foregoing and the Concurring Opinion well demonstrate, there is a 

conflict between, on the one hand, dicta in Kendall that may appear to require  a 

highly specific heightened pleading standard and, on the other hand, the holdings of 

Twombly and Iqbal that Rule 8 general pleading standards apply to such complaints. 

There is—and will be—uncertainty and inconsistency that this Court should take 

this opportunity to resolve.  

CONCLUSION 

For the foregoing reasons, Appellants respectfully request that the Ninth 

Circuit grant Appellants’ petition for en banc review.  
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Anupama P. Reddy (State Bar No. 324873) (application 
pending) 
Kyle P. Quackenbush (State Bar No. 322401)  
JOSEPH SAVERI LAW FIRM, INC. 
601 California Street, Suite 1000 
San Francisco, California 94108 
Telephone: (415) 500-6800 
Facsimile:  (415) 395-9940 

Stuart G. Gross  
GROSS & KLEIN LLP 
The Embarcadero 
9 Pier, Suite 100 
San Francisco, CA 94111 
Telephone: (415) 671-4628 
Facsimile:  (415) 480-6688 

Attorneys for Plaintiffs-Appellants 
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