2021 Legal Tune Up
+ The Legal Side of Discrimination
in Appraising

Who Are Jim and Peter?
Jim is the former Chief of the
California Bureau of Real Estate
Appraisers (BREA). He is a
certified general appraiser and
real estate broker. He served as
BREA’s Chief for eight years
until retiring in 2020.

Jim Martin
jim@landhelps.com

Peter is member of the
California and Washington
state bars, as well as a
licensed insurance broker. His
legal practice is entirely
focused on real estate
valuation issues and
businesses.

Peter Christensen
peter@valuationlegal.com

Presentation materials can
be downloaded under the
“resources” tab on
www.valuationlegal.com
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Where Are We Going in this Session?
Give you a tune up on decreasing
liability and disciplinary risk in
2021.
Ø Discuss the legal side of
situations alleging discrimination
in appraising.
Ø If time remains, address some
points and materials regarding AB
2257 – appraisers as independent
contractors.
Ø

Most Important Case for Defense of California Residential Appraisers
The Legal Elements of an Appraisal Negligence Claim
• Plaintiffs (the Tindells) were looking to buy a home near Susanville,

CA in late 2004.
• Their offer to purchase the home for $320,000 was accepted.
• Defendant appraiser was retained by a lender to appraise the

home – she reported it as “modular” construction built in 1979, and
the loan went through.
• In 2009, the Tindells tried to refinance, but could not. A different

appraiser had determined that the home was actually a
manufactured home placed on the property in 1975-76 that had
been remodeled over the years. It was evident that the home was
essentially not regularly financeable.
• The Tindells then sued various parties on their attorney’s advice,

including the seller, the real estate agent, the loan broker, and also
the original appraiser.
Jim, does the
existence of a
court case affect
Tindell v. Murphy, 22 Cal.App.5th 1239 (Cal. Ct. App. 2018)
a BREA
investigation?

Most Important Case for Defense of California Residential Appraisers
The Legal Elements of an Appraisal Negligence Claim
• Let’s focus on the negligence claim against the appraiser.
• What did the Tindells sue the appraiser for? The primary

claim was for:
Professional negligence: In California, the elements of a
professional negligence claim are:
1. the existence of a legal duty of care owed to the

plaintiff,
2. breach of that duty (e.g., providing an inflated
valuation or failing to produce a USPAP-compliant
appraisal, and
3. damage resulting from that breach.
• A related legal claim for negligent misrepresentation was

also made.

Most Important Case for Defense of California Residential Appraisers
The Legal Elements of an Appraisal Negligence Claim
• The appraiser made a summary judgment motion.
• In opposition, the Tindells contended:
With respect to negligence, the “case law is clear that
an appraiser has a duty of care to all people that
the appraiser knows will rely on the appraiser’s report."
And, with respect to the negligent misrepresentation claim,
that “it is well established that an appraiser owes a duty to all
persons that [t]he appraiser knows with substantial certainty
will rely on the representations made in the appraisal in the
course of the transaction."

Jim, if an
appraiser were
found liable for
negligence would
the appraiser
have to report the
judgment to
BREA?

• How did the trial court rule? It dismissed the

claims against the appraisers.

• Why? Let’s skip ahead to the Court of Appeal’s

reasoning under which it upheld the dismissal.

Tindell v. Murphy, 22 Cal.App.5th 1239 (Cal. Ct. App. 2018)

Most Important Case for Defense of California Residential Appraisers
The Legal Elements of an Appraisal Negligence Claim
• The Court of Appeal stated: “we find the Tindells' position

analogous to that of the plaintiff in Willemsen … 230
Cal.App.4th 622 … (“Willemsen”).
• “In Willemsen, a commercial property buyer filed suit

against his broker and [the bank’s]s appraisers alleging
negligence, breach of fiduciary duty, and negligent
misrepresentation. … An appraisal was prepared for the
lender and stated it was intended to be used by the lender.
The trial court granted the appraisers' motion for summary
judgment.”
• At the end of the day, the Court’s opinion was:

“We are not convinced by the Tindells' efforts to
distinguish Willemsen. As the trial court noted, the
appraisal was prepared for the lender, not the Tindells.”

Tindell v. Murphy, 22 Cal.App.5th 1239 (Cal. Ct. App. 2018)

Most Important Case for Defense of California Residential Appraisers
The Legal Elements of an Appraisal Negligence Claim
Ø The case is published, powerful case law for California

appraisers – it became citable law because of formal requests
for publication submitted by the NorCal AI chapter and the NAA.
Ø It’s the most important opinion supporting defense of California

residential appraisers against third party claims. The Willemsen
case is most important for commercial appraisers.
Ø The case law in many other states is not so clear or as strong.
Ø Based on these two cases, it’s a key for appraisers to be as

precise as possible in defining who the intended users are and
what the intended uses are of their appraisals. This USPAP
concept has a lot of legal relevance to a negligence claim
because it largely shapes the parties to whom you owe a ”legal
duty” for purposes of such a claim (but it’s not the whole
enchilada).

Problems with the URAR – 1004 Form

Jim, ever see an
investigation involving an
appraiser using the 1004
form for a non-lending
assignment?

Peter’s Most Important Risk Management Suggestion?
Key language for residential lending appraisal reports:
The appraiser has not identified any purchaser, borrower or seller as
an intended user of this appraisal, and no such party should use or
rely on this appraisal for any purpose. Such parties are advised to
obtain an appraisal from an appraiser of their own choosing if they
require an appraisal for their own use. Any reference to or use of this
appraisal report by a purchaser, borrower or seller for their own
purposes, including without limitation for the purposes of a property
purchase decision or an appraisal contingency in a purchase
agreement, is at such party’s own risk and is not intended or
authorized by the appraiser.
Even though appraisal forms contain some similar language, it’s proven
that having it written out separately is most effective.

Let’s Look at the BREA Complaint Process
Complaint received, Case Opened, and an
Acknowledge Letter is sent to Complainant.
Closed at
Screening
Case
Screened

Case
Assigned for
Full
Investigation

Demand
Letter Sent

Potential BREA Resolutions
Ø Case Closed
Ø Advisory
Ø Citation
Ø Stipulated Settlement
Ø Accusation
(Pleading by Attorney General’s Office)

Example Advisory Warnings from Dismissals

Jim’s 5 Key Suggestions to
Minimize Risk with BREA
ü

ü

ü
ü
ü

Make sure your contact
information is up-to-date with
BREA – they need to know
how to reach you.
Make sure that your workfile
is in order and has a full copy
of the engagement
agreement in it.
Be careful with templates –
proof reading.
Respond promptly to BREA
“demand letters.”
Show professionalism with
clients and borrowers.

Drawing for a “prize”
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You mu
st be
conscio
us and
alert to
win!
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Appraiser Lawsuits During the Pandemic?
Ø Perhaps a modest increase in the number

of legal claims during the pandemic.
Ø Risk may be up a bit.
Ø Claims stemming from the Covid-19 crisis
are much more likely to be the result of the
economic turmoil impacting some
borrowers/property owners and lenders,
than about specific valuation errors in
relation to/because of Covid-19.
Ø Parties in financial distress or lenders with
loan losses are simply more prone to file
lawsuits.
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Appraiser Lawsuits During the Pandemic?
At the same time – many appraisers are
incredibly busy.
Ø

In some recent claims, it’s been apparent
that appraisers were rushing their
diligence.

Ø

It’s appraisals performed during peak times
such as we’ve had for the last several years
that create claims down the road.
Don’t be complacent about details,
especially now.

Ø

Hard Money and Alternative Lenders
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Alternative Lenders = More Risk
Ø

Ø
Ø
Ø

Alternative, “hard-money” or
“asset-based” lenders pose a
much higher risk to
appraisers than traditional
bank and mortgage lenders –
especially in the economic
environment of COVID.
“Appraise” your clients and
assignments for risk.
Follow your gut instinct about
risky clients or assignments.
Your survival instinct is
usually right.

Opinion of
Value:
$17,900,000

Jim – Any
thoughts about
risks or BREA
issues relating
to hard money
appraisals?

Miami Appraiser Sued
The House is Not as Big as He Reported
(Filed June 5, 2020)
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Miami Appraiser Sued
The House is Not as Big as He Reported
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Miami Appraiser Sued
The House is Not as Big as He Reported
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Miami Appraiser Sued
The House is Not as Big as He Reported
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Miami Appraiser Sued
The House is Not as Big as He Reported
Takeaways:
Ø Square footage errors are the single-most
common actual mistakes for which residential
appraisers are sued.
Ø Pay extra attention to measuring and
reporting square footage.
Jim – How would
an alleged
measurement
problem likely be
addressed in a
BREA
investigation?
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The Legal Side of Alleged Racial
Discrimination in Appraising

HUD Investigations
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HUD Investigations
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The Fair Housing Act is the Key Law Pertaining
to Alleged Discrimination in Appraising
In 1988, the Fair Housing Act was amended to
include a specific prohibition against
discrimination in appraising and now reads:
“It shall be unlawful for any person or other entity whose
business includes engaging in residential real estaterelated transactions to discriminate against any person in
making available such a transaction, or in the terms or
conditions of such a transaction, because of race, color,
religion, sex, handicap, familial status, or national origin.”
(42 U.S.C. § 3605(a).).

The Fair Housing Act defines the term
“residential real estate-related transaction” as
including:
…
(2) The selling, brokering, or appraising of
residential real property. (42 U.S.C. § 3605(a).)

HUD Investigations
What happens next?
• HUD provides notice of the complaint to the appraiser
and/or appraisal firm and solicits a response.
• Seeks to engage in a conciliation (settlement)
process.
• HUD will usually subpoena records concerning the
appraisal assignment. It will also likely obtain records
relating to other assignments – to investigate whether
there was discrimination in the appraisal at issue or
whether a pattern exits.
• At the conclusion of investigation, HUD issues a
determination and may issue a “Charge of
Discrimination.”
• If a charge is issued, either side may decide to have
the charge litigated in U.S. District Court. If neither
party seeks that, then a trail may occur before a HUD
administrative judge.
• Actual damages and civil penalties are available;
punitive damages may only be awarded in federal
court.
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Report on Recently Settled HUD Complaint
March 8, 2021
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Report on Recently Settled HUD Complaint
March 8, 2021
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If that were against an
appraiser, would it be
covered by E&O?

Discrimination Lawsuits
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• Separately, from the HUD complaint

process, private parties – such as
borrowers or organizations representing
borrowers – may also file civil actions under
the Fair Housing Act against appraisers,
firms and lenders.
• These lawsuits have occurred in the past –
we may begin seeing more.

Observations and Suggestions
q

Complaints to HUD and lawsuits about alleged
discrimination in appraising are still small in
number – but increasing.

q

In the past, complaints to BREA concerning
discrimination have been uncommon – but
that may change with a new state bill.

q

Most hints of alleged discrimination claims begin
with a borrower’s request for reconsideration of
value.

q

Upgrade your attention to reconsideration
requests – provide genuine feedback and
respect.

q

E&O insurance – some cover HUD
discrimination complaints, some don’t. If you are
concerned about the risk, ask your insurance
provider.
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California AB 948
Would amend Real Estate Licensing Act to include new section:
“After July 1, 2022, every contract for the sale of real property shall
contain, in no less than 8-point type, the following notice:
The buyer is entitled to an unbiased appraisal of the property. An
appraisal is required to be objective and not influenced by improper or
illegal considerations, including, but not limited to, any of the following:
race, color, religion (including religious dress, grooming practices, or
both), gender . . . If a buyer or seller believes that the appraisal has
been influenced by any of the above factors, the seller or buyer can
report this information to the lender or mortgage broker that retained
the appraiser and may also file a complaint with the Bureau of Real
Estate Appraisers at
https://www.dca.ca.gov/consumers/complaints/rea.shtml . . .
“(b) The notice described in subdivision (a) shall also be delivered [by
the lender] . . . either prior to, or with, the good faith estimate as
required by the federal Truth in Lending Act, as amended (15 U.S.C.
Sec. 1601 et seq.) . . ..”
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California AB 948
Add a new section to the Appraiser Licensing Law to read:
...
(b) The bureau, on its existing complaint form, shall create a place to
collect demographic information regarding sellers in real estate
transactions, including, but not limited to, their age, gender, race, and
ethnicity. This information shall be provided on a voluntary basis by the
seller or by their real estate representative with the permission of a
representative authorized by the seller.
(c) The bureau shall compile data on the race or other protected class of
the homeowners that file complaints based on low appraisals.
(d) (1) On or before July 1, 2024, the bureau shall report to the Legislature
in the aggregate the information collected and compiled pursuant to
subdivisions (b) and (c).
. . ..”
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California AB 948
Amend Section 11360 to read:
11360. (a) “. . . four-year continuing education cycle [to] include
at least two hours of elimination of bias training, either individually
or as part of a broader course.
...
(c) Beginning January 1, 2023, . . . at least one hour of instruction
in cultural competency every four years.
...
(e) For purposes of this section, “cultural competency” means
understanding and applying cultural and ethnic data to the
process of care that includes, but is not limited to, information on
the appropriate treatment of, and provision of care to, the lesbian,
gay, bisexual, transgender, and intersex communities, ethnic
communities, and religious communities.”
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Jim, what do you
think the impact
will be from the
new law, if
enacted?

AB 2257 – Do You Have the Details Right?
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“Clean Up” Bill AB 2257
Ø

Creates an exception specifically for appraisers
from the difficult ABC test enacted under AB 5
for determining whether a worker is properly
treated as a contractor.

Ø

Fits appraiser under the “professional services”
exception, if the appraisal firm can satisfy a
number of requirements.

Ø

Let’s look at those requirements (in brief).

Ø

I find that most small appraisal firms who use
contractor appraisers do not have anything
resembling a prudent contractor agreement.

Ø

You can find a sample agreement here:
https://www.valuationlegal.com/ab-5-center-appraisers-as-independentcontractors/

Requirements for Exemption
AB 2257 – Professional Services Exception
Requirements
2778. (a) Section 2775 and the holding in Dynamex
do not apply to a contract for “professional
services” as defined below … if the hiring entity
demonstrates that all of the following factors are
satisfied:

(3) The individual has the ability to set or negotiate
their own rates for the services performed.

(1) The individual maintains a business location,
which may include the individual’s residence, that is
separate from the hiring entity. Nothing in this
paragraph prohibits an individual from choosing to
perform services at the location of the hiring entity.

(4) Outside of project completion dates and
reasonable business hours, the individual has the
ability to set the individual’s own hours.

(2) If work is performed more than six months after
the effective date of this section and the work is
performed in a jurisdiction that requires the
individual to have a business license or business
tax registration, the individual has the required
business license or business tax registration in
order to provide the services under the contract, in
addition to any required professional licenses or
permits for the individual to practice in their
profession.

(5) The individual is customarily engaged in the
same type of work performed under contract with
another hiring entity or holds themselves out to
other potential customers as available to perform
the same type of work.
(6) The individual customarily and regularly
exercises discretion and independent judgment in
the performance of the services.
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California AB 5 – Some Keys for New Contractor Agreements
Has your firm met those 6 basic requirements? Congrats!
Ø

That means that the old standard under Borello, rather than
the very difficult ABC test under Dynamex, will apply to
determining whether your appraiser contractor is properly
treated as a contractor, rather than as an employee.

Risks of Misclassifying
Ø Contractor files for unemployment.
Ø EDD audit.
Ø Unhappy former contractor files suit
for overtime, unpaid break time, etc.
– based on assertion they were
really an employee.
Ø The risk increases with the size of
your independent contractor staff.
Ø If looking to sell a firm, it can be a
real stumbling block for buyers.
Ø I don’t want to overstate the risk – it
is a small risk for small firms.
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Thank You
Peter Christensen
Christensen Law Firm
Santa Barbara, CA
805-696-2600
www.valuationlegal.com
peter@valuationlegal.com

