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Purpose of Seminar
•

•
•

•
•
•

Update you on the most common liability issues
that affect good appraisers - so that you know the
higher risk areas that actually cause claims.
Dispel some myths about appraiser liability.
Leave you with the understanding that using plain
English to address special property issues is most
important, even more important than “boilerplate.”
Let you know there is no magic language, but still
point you to some key wording.
Make you more defensible in court.
Assure you that liability for appraisers is not out of
control.

How Are Lawsuit Claims
Against Appraisers Currently?
•

•
•

Infrequent, as a result of very low default rates on
mortgages for the last 8 years and continuously
rising real estate prices.
Have increased slightly during the pandemic.
Keep this is mind: It’s appraisals performed at or
near the peak of markets that become the subject
of claims years later.
Ø Watch for complacency.
Ø Will markets turn?

Let’s Consider One of My Favorite
Appraiser Lawsuits
• Not exactly your everyday

case, but it will help us
understand appraiser
lawsuit claims.
• You might think I’m making
this stuff up, but the
citation to the real case is:
Cabanas v. Gloodt
Associates, Inc., 942 F.
Supp. 1295 (E.D. Cal.
1996).
• The Resort at Squaw
Creek is a high-end resort
hotel adjacent to the
slopes of the Squaw Valley
ski area near Lake Tahoe.
• The hotel opened in 1990.

Commercial Appraiser Lawsuit
• After two years of poor performance, the

owners sought to restructure $53 million
of debt with a regional bank. To consider
the debt restructuring, the bank engaged
an appraisal firm and its principal
appraiser to perform an updated appraisal
of the resort.
• The appraiser produced a 400-page
report for his client.
• In the report, the appraiser stated an
opinion that part of the reason for the
hotel’s poor performance was that it was
being mismanaged by Benchmark.
• He wrote in report that Benchmark was
not a “competent manager of the subject
ski resort” and further opined that the
resort would be worth $17.9 million more
if managed properly.

Commercial Appraiser Lawsuit
• There was then meeting

at the hotel with
prospective new investors
in the resort.
• Someone left the 400page report in a vacated
room.
• A housekeeper found the
report and gave it to her
supervisor.
• Eventually, a copy made
its way to the manager.

Commercial Appraiser Lawsuit
They alleged that the appraisal generally violated
appraisal standards.
• They specifically alleged that “the comparables used
were not true comparables” and that the defendant
appraisal firm and appraiser did not conduct “a
thorough evaluation of management's capabilities,”
and that defendants did “not appear to have the
proper qualifications.”
•

•
•

How did the court rule?
It dismissed the negligence claim. Why?

•

Let’s look at the elements of negligence.

What Is a Professional Negligence Claim?
The key legal elements of a negligence claim:
(1) a duty on the part of the defendant to conform his
conduct to a standard of care arising from his
relationship with the plaintiff,
(2) a failure of the defendant to conform his conduct to
the requisite standard of care required by the
relationship, and
(3) an injury to the plaintiff proximately caused by the
breach.

The Overarching Key Issue in a Majority of Cases:
To Whom Does the Appraiser Owe a Legal Duty?
Law in most states:
a professional like an appraiser owes a legal duty to
those parties they know or reasonably expect will
use or rely on their work.
In the hotel manager case, the court concluded the
appraiser did not owe a legal duty to the management
company or its president. The appraisal was intended
only for the benefit of the bank client; it was not intended
to be used by, to benefit or to affect the hotel
management company.

That Ruling Points to the Key to Winning a Majority
of Negligence Cases
Using precise, narrow descriptions of intended use and
user.
For example, never describe intended use like this:
The intended use of this appraisal report is to
provide an opinion of market value of the real
property that is the subject of this report.
Or this:
Intended use: for internal decision-making.

That Ruling Points to the Key to Winning a Majority
of Negligence Cases
Say something like this:
The intended user of this appraisal is solely the
lender/client named in this report. This appraisal
has been prepared for the sole use and benefit of
only that client. No other users are intended, and no
other party should use or rely on the appraisal or
any content in this report for any purpose.
The intended use of this appraisal is for the named
lender-client’s evaluation of the subject property as
collateral for a mortgage loan to … The appraisal
should not be used or relied on for any other
purpose.

So, What About Suing that Review
Appraiser for Defamation?
Let’s Apply the Law
• Review appraiser retained by lender to perform an
•
•
•
•
•

appraisal review. Reviewer prepares a review that is
highly critical of the other appraiser’s work.
Lender drops the appraiser from panel, costing the
appraiser tens of thousands of dollars in lost work..
Reviewer on his own also reports the appraiser to the
state for USPAP violations and submits the review.
However, the state finds no errors and actually
disciplines the reviewer for a poorly supported review.
In sum, the reviewer’s review failed to meet the
standard of care.
Can the damaged appraiser who lost tens of thousands
in income because of the bad review sue the reviewer
for damages for negligence? For defamation?

What About Residential Lending on the 1004?
The biggest problem liability-wise with the URAR is
certification #23:
The borrower, another lender at the request of the
borrower, the mortgagee or its successors and assigns,
mortgage insurers, government sponsored enterprises,
and other secondary market participants may rely on this
appraisal report as part of any mortgage finance
transaction that involves any one or more of these
parties.
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My Most Important Risk Management Suggestion
for Residential Appraisers Regarding the 1004?
Key language for residential lending appraisal reports:
The appraiser has not identified any purchaser, borrower or seller
as an intended user of this appraisal, and no such party should
use or rely on this appraisal for any purpose. Such parties are
advised to obtain an appraisal from an appraiser of their own
choosing if they require an appraisal for their own use. Any
reference to or use of this appraisal report by a purchaser,
borrower or seller for their own purposes, including without
limitation for the purposes of a property purchase decision or an
appraisal contingency in a purchase agreement, is at such
party’s own risk and is not intended or authorized by the
appraiser.
Even though appraisal forms contain some similar language, it’s
proven that having it written out separately is most effective.

Example of a Win When Appraisers Use Good Language
Willemsen, CA Court of Appeal (2014)
• Willemsen contracted to purchase 4.8 acre vacant
land in San Bernardino County in 2007.
• Purchase price $1.6m.
• F&M Bank hired appraisers.
• Appraisers valued property at $1.78m.
• Five years later, Willemsen was unhappy with
purchase and sued.
• Alleged value inflated because appraisers failed to
consider impact of earthquake fault and easement.
• But the appraisal had some key language:

Example of a Win When Appraisers Use Good Language
Willemsen, CA Court of Appeal (2014)

Example of a Win When Appraisers Use Good Language
Willemsen, CA Court of Appeal (2014)
• Trial court granted summary judgment and
dismissed case.
• Court of appeal affirmed. Key finding:

“Wait . . . What About the Statute of Limitations?
That appraisal was 5+ years old.”
Statutes of limitation for negligence claims
against appraisers:
Ø
Ø
Ø

Have no relationship to USPAP’s 5-year
recordkeeping requirement
What’s the statute of limitations in Florida?
Well, it’s complicated?
Ø Claim

by clients and ”parties in privity” =
2 years from “discovery.”
Ø Claims by other parties = 4 years from
performance.

Statute of Limitations Chart Link
www.valuationlegal.com/limitations/

Example of a Statute of Limitations Win:
Michigan Case – Lehman v. O’Leary
On June 5, 2006, Defendants were retained by Best Choice
Lending, Inc. to perform an appraisal of the Flamingo Drive
property. Defendants prepared an appraisal report and in that
report, opined that the market value of the . . . property as of
June 5, 2006 was $651,000.00.”
On June 12, 2006, an Appintelligence report obtained by
Aurora Loan Services, noted a “potential value issue” with
respect to Defendants’ appraisal of the Flamingo Drive
property. The Appintelligence report indicated that the “most
probable value” of the Flamingo Drive property at that time
was $547,000.00 and cautioned that the Defendants’
appraised value exceeded the “AVM high value.”

Example of a Statute of Limitations Win:
New Jersey Case
First Mutual Group v. Vazirani
U.S. District Court of New Jersey (2015)
•
•
•
•
•
•
•

First Mutual Group – litigation investors trying to sue appraisers for
profit.
Appraiser conducted an appraisal of a property located at 346
Washington Ave., Elizabeth, NJ for East West Mortgage.
Valuation was $565,000. Loan was a 2nd for $112,978.
On October 16, 2008, the Property was foreclosed upon. The Lender
did not recoup any amount of the loan.
First Mutual Group obtained an assignment of the loan rights in 2013
and alleged it then discovered problems with the appraisal.
Under New Jersey law, there is a six-year Statute of Limitations for
actions alleging negligent appraisal or contractual breach.
“[A] Statute of Limitations may be tolled until the time when a plaintiff
‘knew or had reason to know’ about the ‘basis for an actionable claim.’”

New Jersey Case
First Mutual Group v. Vazirani
U.S. District Court of New Jersey (2015)
Decision:
… The foreclosure took place on October 16, 2008. That event is
significant in this analysis, as its occurrence "would alert a reasonable
person exercising ordinary diligence that he or she was injured due to the
fault of another." … Had the holder of the loan … exercised "reasonable
diligence and intelligence," … it would have discovered the allegedly gross
miscalculation of the property's value when that loan defaulted. … Thus,
even if this Court accepts the latest possible "discovery" date that could be
reasonable under the Discovery rule -- October 16, 2008 -- the Complaint
in this case was not filed within six years of that date. Plaintiff certifies that
he filed his Complaint on October 23, 2014 … [the] date[ ] fall beyond the
limitations period.
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Statute of Limitations Improvements in Some States
New law, for example, in Mississippi - Statutes of
Limitations/Repose:
An action based on a real estate appraisal by a person who
is or was licensed, certified or registered … on the date of
the appraisal must be commenced against the … real
estate appraiser, … within five (5) years after the date the
appraisal was relied upon or utilized by an intended user or
within the time prescribed in Section 15-1-49, whichever is
earlier.
Other states with specific protections for appraisers:
KY, LA, MN, NC, OR, SD and TN.
Chart of statutes of limitations in every state:
www.valuationlegal.com/limitations/

The Most Common Bases of Legal Claims
Against Appraisers
In any presentation about liability issues, most
appraisers want to know “what do appraisers get sued
for?”
What are the most common alleged mistakes that lead
to lawsuits against appraisers?
Here are the answers – based on 8,200 claims (they
are essentially same for commercial and residential
lending appraisals):

The Most Common Bases of Legal Claims
Against Appraisers
The most common alleged mistakes at the core of professional
liability lawsuits concerning appraisals for mortgage lending (either
residential or commercial) are:
1. Value. The appraiser’s opinion of value allegedly was too high or
too low because the appraiser used incorrect information about the
subject property, selected inappropriate comparable sales or made
inappropriate adjustments.
2. Measurement. The appraiser made an error in determining or
reporting the square footage of a structure or the land area of the
subject property.

3. Property condition/characteristics. The appraiser failed to
discover or report a unique issue or problem with the subject
property. The most common alleged issues and problems
include:
➢ The property suffers from a condition problem such as
leaky roof, mold, foundation settlement, vermin
infestation or unrepaired damage from fire or flood.
➢ The appraiser misreported that the property is served by
public sewer, when, in fact, the property is served by a
septic system (or a pipe running to a creek) and that
system has failed.
4. Construction progress reports. In a construction progress
report for loan disbursement, the appraiser overstated the
degree of completion or failed to identify problems with the
construction.
Example language: This construction progress report is for the
use and benefit of the lender to assist in making loan
disbursements. It is not prepared for the use or benefit of the
owner/borrower. The purpose of this inspection is to determine
the approximate degree of completion and not the quality of
construction, workmanship or materials, or adherence to
applicable building or planning codes or requirements.

Who Sues Appraisers?
Ø
Ø
Ø
Ø
Ø

Borrowers/purchasers (>60%
currently)
Lenders (small v. big, bank v.
alternative lenders)
FDIC
Sellers
Other parties
Ø Real estate agents and
brokers
Ø Other appraisers
Ø Litigants (expert work)
Ø Random third parties

Let’s Look at Several Very Recent
Lawsuits and Threatening Situations - All
Filed During the Pandemic
We’ll see what we
can learn from each
of them.
• Draw some
conclusions from
them overall.
•

Case #1 – Miami Appraiser Sued
The House is Not as Big as He Reported
(Filed June 5, 2020)
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Case #1 – Miami Appraiser Sued
The House is Not as Big as He Reported
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Case #1 – Miami Appraiser Sued
The House is Not as Big as He Reported
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Case #1 – Miami Appraiser Sued
The House is Not as Big as He Reported
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Case #1 – Miami Appraiser Sued
The House is Not as Big as He Reported
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Takeaways:
Ø Borrowers are the most common claimants.
Ø Square footage errors are the single-most
common actual mistakes for which
appraisers are sued.
Ø Pay extra attention to measuring and
reporting square footage.
Ø Use additional language in reports directed at
claims by borrowers (and sellers).

Case #2 - San Bernardino County, California
Slide 38
“the Appraiser Left the Water on”

San Bernardino County, California
“the Appraiser Left the Water on”
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San Bernardino County, California
“the Appraiser Left the Water on”
Takeaways:
Ø Know that “regular” professional liability
insurance doesn’t cover property
damage or bodily injury/death.
Ø Some E&O policies, however, have
begun to include useful coverage on this
issue for appraisers at no extra charge.
Ø Consider looking for policies with the
coverage.
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Case #3 – Four Separate Cases – Same Lessons
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Alternative Lenders = More Risk
Ø Alternative, “hard-money” or
“asset-based” lenders pose a
much higher risk to
appraisers than traditional
bank and mortgage lenders –
especially in the economic
environment of COVID.
Ø “Appraise” your clients and
assignments for risk.
Ø Follow your gut instinct about
risky clients or assignments.
Ø Your survival instinct is
usually right.

Opinion of
Value:
$17,900,000

Case #4 – the “Inadequate” Inspection
Filed May 2020
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Case #4 – the “Inadequate” Inspection
Filed May 2020
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Case #4 – the “Inadequate” Inspection
Filed May 2020
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Case #4 – the “Inadequate” Inspection
Filed May 2020
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Case #4 – the “Inadequate” Inspection
Filed May 2020
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Case #4 – the “Inadequate” Inspection
Filed May 2020
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Case #4 – the “Inadequate” Inspection
Filed May 2020
Takeaways:
Ø Engagement
letters/agreements form a
contract with your client –
they are important.
Ø Business may be great and
you may be super busy.
Ø It’s appraisals during peak times such as
we’ve had for the last several years that
create claims down the road.
Ø Don’t be complacent about the details.
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#5 Complaints and Lawsuits Accusing
Appraisers of Discrimination

The Legal Side of Alleged Racial
Discrimination in Appraising

HUD Investigations
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HUD Investigations
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The Fair Housing Act is the Key Law Pertaining
to Alleged Discrimination in Appraising
In 1988, the Fair Housing Act was amended to
include a specific prohibition against
discrimination in appraising and now reads:
“It shall be unlawful for any person or other entity whose
business includes engaging in residential real estaterelated transactions to discriminate against any person in
making available such a transaction, or in the terms or
conditions of such a transaction, because of race, color,
religion, sex, handicap, familial status, or national origin.”
(42 U.S.C. § 3605(a).).

The Fair Housing Act defines the term
“residential real estate-related transaction” as
including:
…
(2) The selling, brokering, or appraising of
residential real property. (42 U.S.C. § 3605(a).)

HUD Investigations
What happens next?
• HUD provides notice of the complaint to the appraiser
and/or appraisal firm and solicits a response.
• Seeks to engage in a conciliation (settlement)
process.
• HUD will usually subpoena records concerning the
appraisal assignment. It will also likely obtain records
relating to other assignments – to investigate whether
there was discrimination in the appraisal at issue or
whether a pattern exits.
• At the conclusion of investigation, HUD issues a
determination and may issue a “Charge of
Discrimination.”
• If a charge is issued, either side may decide to have
the charge litigated in U.S. District Court. If neither
party seeks that, then a trail may occur before a HUD
administrative judge.
• Actual damages and civil penalties are available;
punitive damages may only be awarded in federal
court.

Slide 55

Report on Recently Settled HUD Complaint
March 8, 2021
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Report on Recently Settled HUD Complaint
March 8, 2021

Slide 57

If that were against an
appraiser, would it be
covered by E&O?

Discrimination Lawsuits
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• Separately, from the HUD complaint

process, private parties – such as
borrowers or organizations representing
borrowers – may also file civil actions under
the Fair Housing Act against appraisers,
firms and lenders.
• These lawsuits have occurred in the past –
we may begin seeing more.

Observations and Suggestions
q

Complaints to HUD and lawsuits about alleged
discrimination in appraising are still small in
number – but increasing.

q

In the past, complaints to BREA concerning
discrimination have been uncommon – but
that may change with a new state bill.

q

Most hints of alleged discrimination claims begin
with a borrower’s request for reconsideration of
value.

q

Upgrade your attention to reconsideration
requests – provide genuine feedback and
respect.

q

E&O insurance – some cover HUD
discrimination complaints, some don’t. If you are
concerned about the risk, ask your insurance
provider.

Slide 59

Slide 60

Big Picture Takeaways from the Lawsuits Filed
During the Pandemic?
What about Covid-19?
Overall takeaways:
Ø Claims stemming from the Covid-19
crisis are much more likely to be the
result of the economic turmoil
impacting some borrowers/property
owners and lenders, than about
specific valuation errors in relation
to/because of Covid-19.
Ø Parties in financial distress or lenders
with loan losses are more prone to file
lawsuits against appraisers.
Ø We are seeing a real increase in
complaints and lawsuits concerning
discrimination.

Slide 61

So, what are the keys for liability avoidance for all
types of work during (or after) the pandemic?
Ø No appraiser will be sued as a result of not having a
magic or lengthy “disclaimer” about COVID-19.
Ø It’s far more important that appraisers:
ü Use narrow and precise intended user and use in
every report.
ü Watch for changing markets and respond with
good analysis.
ü Use plain English in reports to explain special
issues: such as incomplete information,
information supplied by other parties, changed
inspection SOWs.

Slide 62

So, what are the keys for liability avoidance for all
types of work during (or after) the pandemic?
Ø If claims result in relation to COVID-19, they will far more
likely be because the appraiser missed a changing market
and allegedly didn’t get the valuation right.
Ø But you may still want to consider some brief COVID-19
wording. Example: This appraisal was performed during a period
of economic uncertainty stemming from COVID-19. The analyses
and value opinion in this appraisal are based on the data available
to the appraiser at the time of the assignment and apply only as of
the effective date indicated. No analyses or opinions contained in
this appraisal should be construed as predictions of future market
conditions or value.

What To Do If It Happens to You?
(Not the Virus, a Lawsuit)
n

Don’t ignore it

n

Get legal assistance

n

Handle the lawsuit
appropriately if you
are served

n

Report to E&O

If Sued, Get Legal Advice – Not Internet Advice

3 Other Pieces of Bad Advice From the Internet
Ø “Don’t report that disciplinary complaint to your E&O.”
Ø “Since my firm is organized as a limited liability company,
I don’t have personal liability for my appraisals.”
Ø “Only appraisers who do appraisals for mortgage lending
get sued.”

Common Reasons Why Appraisers Didn’t Have Coverage
for Claims Under Their E&O
•

No current E&O
policy and no
“tail” coverage.

•

The “prior acts”
or “retroactive”
date on the
appraiser’s E&O
policy does not
cover the time
when the
appraisal was
performed.

Common Reasons Why Appraisers Didn’t Have Coverage
for Claims Under Their E&O
•
•
•

The appraiser was sued for an appraisal he or she signed
as a supervisor, or
The appraiser was sued for an appraisal by an employee
or subcontractor,
And, the appraiser had an “individual only” policy sold in
some insurance programs:

Just Give Me The List Of Limiting Conditions!
As far as the language included in your report, no generic
list of general assumptions and limiting conditions will
serve you better than taking the following three key
actions:
1. Using good intended use and user language.
2. Describe your scope of work well in the report and be
clear about certain items of work or analysis that you did not
do.
3. Include a few carefully written sentences in plain English
with photos, if applicable, to describe special issues or
conditions affecting the property or your analysis.

That being said, here are some key items (a complete
listing of my favorites are in the book Risk Management
for Real Estate Appraiser):

Just Give Me The List Of Limiting Conditions!
It is assumed that there are no hidden or unapparent conditions of the
property, subsoil, or structures that render the property more or less
valuable. No responsibility is assumed for such conditions or for
obtaining the engineering or other studies that may be required to
discover them. Such matters were not part of the scope of work for
this assignment.
It is assumed that the property is in compliance with all applicable
federal, state and local laws, ordinances, regulations, building
standards, use restrictions and zoning unless the lack of compliance is
stated in the appraisal report. Determining and reporting on such
compliance were not part of the scope of work for this assignment.

Just Give Me The List Of Limiting Conditions!
Use of or reliance on this appraisal or appraisal report, regardless of
whether such use or reliance is known or authorized by the appraiser,
constitutes acknowledgement and acceptance of these general
assumptions and limiting conditions, any extraordinary assumptions or
hypothetical conditions, and any other terms and conditions stated in
this report.
...
But if it’s really important, it belongs in a signed engagement
agreement.

Quick Liability Prevention Tips
1. “Appraise” clients, parties and assignments for
unreasonable risk – follow your gut instinct.
2. Focus on precise, narrow descriptions of intended use
and intended user – can a party who you really don’t
intend to rely on your report (like a borrower) twist your
language?
3. Watch out for “reliance” language.
4. Proofread your reports.
5. Get square footage right.
6. Disclose special conditions in clear plain English.

