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Who Is Peter?
I’m a member of the California and
Washington state bars, as well as a
licensed insurance broker. My legal
practice is entirely focused on real
estate valuation issues and
businesses.
My book Risk Management for Real
Estate Appraisers and Appraisal
Firms was published by the
Appraisal Institute in 2019.

Where Are We Going?
•
•
•

We’ll start with a quick overview of appraiser
liability legal concepts – what’s negligence?
Then, we’ll move into special issues that relate to
some areas of litigation and non-lending work.
We’ll cover topics such as:
• Can the other side sue you?
• What about your own client?
• Engagement agreement samples.
• Most common expert witness claim issues.
• Surest way for an appraiser to be sued for nonlending work?

One of the questions we’ll answer:
Can you be sued for wearing the wrong outfit to
court to testify as an expert?
A real Florida case involving a private investigator serving as an expert in a vehivel defect case:
When the PI appeared for trial in July 2010, he had “unkempt hair” and was wearing “unwashed”
and “excessively worn” jeans and a polo style shirt.
In contrast, the car manufacturer’s two experts appeared in “jacket and tie, with hair well
groomed.” Aside for physical appearance, the Clients claimed that the PI failed to support his
theory and findings under cross-examination, that he was impeached concerning his prior
experience, and that he was unfamiliar with critical aspects of the “scientific method of
investigation.”
The Clients lost their trial against the car manufacturer. They assumed that the jury believed the
car manufacturer’s experts and not the PI because of his “fashion faux pas and his inadequate
testimony.”
The Clients and their attorneys sued the PI and the investigation company, basing their claims on
professional negligence. The Clients sought to recover the value of the car—$22,631.82—and the
$83,213.90 that they owed to the car manufacturer (apparently because they rejected a proposal
for settlement under section 768.79, Florida Statutes).
The Clients’ attorneys claimed that they lost roughly $124,000 in fees that they anticipated
recovering against the car manufacturer if they had won the underlying lawsuit.

Presentation materials can
be downloaded under the
“resources” tab on
www.valuationlegal.com

Appraiser Liability Claims
What Are We Talking About?
Elements of a professional negligence legal claim?
1.
2.
3.

the existence of a legal duty of care owed to the
plaintiff,
breach of that duty (e.g., providing an inflated valuation
or failing to produce a USPAP-compliant appraisal), and
damage resulting from that breach.

Other legal claims commonly made against appraisers:
• Negligent Misrepresentation
• Fraud/conspiracy
• Breach of contract

So Who Can Sue an Appraiser for Negligence?
To Whom Does an Appraiser Owe a Legal Duty?
In most states – including Florida, a professional may
be found to owe a legal duty third parties (non-clients)
for purposes of a negligence/negligent
misrepresentation claim despite the absence of “privity”
. . . If the professional knew or reasonably expected
that the third party would use or rely on the information
being supplied.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
In 2008, a loan officer at First National Bank
(“FNB”) contacted a developer named Anthony
Adams and asked him if Adams would be
interested in looking at a property under
development on Tybee Island, consisting of 25
residential lots.
FNB was trying to help the present development
entity find someone to take over the property
and to assume responsibility for a loan.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
A somewhat complicated plan emerged.
Adams formed an entity named North Beach LLC
that purchased the existing loan.
Adams and FNB understood that North Beach
would foreclose on the property, purchase it in
foreclosure, and then obtain a new development
loan from FNB.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
By letter dated April 4, 2008, FNB engaged a local
appraisal firm and its appraiser to perform an
appraisal of the property.
FNB’s engagement letter described the function of
the appraisal as follows: “Bank will rely upon this
appraisal for internal use, including but not limited
to, rendering a decision relative to a financial
transaction.”

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
Pursuant to the engagement letter, the retained
appraiser appraised the property and prepared an
appraisal report showing an “as is” valuation of
$5,000,000.
The report stated: “This report is intended for use by
. . . [FNB]. Use of this report by others is not intended
by the appraiser. This report is intended only for use
in providing data upon which the client may analyze
the property as collateral for a mortgage loan. This
report is not intended for any other use.”

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
The report also stated: “It is our understanding [that]
this appraisal will be utilized by the client as the
basis for decision making purposes regarding the
underwriting criteria for a mortgage loan.”
There were are also two key limiting conditions:
1. “No environmental site assessment (ESA) was
provided to the appraiser. The site is assumed to be
free of any contamination of any kind including any
fill which may or may not exist.”

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
2. “This development was built over an abandoned
landfill. This valuation assumes that all
environmental issues have been or will be resolved.”
North Beach initiated foreclosure proceedings and
ultimately purchased the property at a foreclosure
sale on May 6, 2008.
On the same day, FNB extended a loan to North
Beach of about $4 million develop the property.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
North Beach never completed the project.
Work ceased due to buried waste on the site and the
cost of the clean up work the City of Tybee Island
demanded North Beach to perform.
Adams soon sued the appraiser and his firm alleging
they overvalued the property and failed to account
for the development problems stemming from the
prior waste disposal on the site.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
The appraiser’s testimony was:
Ø He knew nothing about North Beach and never met
Adams until after Adams and North Beach filed
their lawsuit against him.
Ø He did not intend for North Beach or Adams to use
or rely upon his appraisal.
Ø He never gave the appraisal to anyone other than
the employee at FNB who ordered it.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
On a summary judgment motion, the trial court
dismissed the case, and the court of appeal affirmed
that dismissal. Why?
“The evidence in this case establishes that [appraiser] knew a
borrower existed, but it cannot support an inference that
[appraiser] actually was aware that the borrower received the
appraisal much less actually relied on it. Adams admitted that
[appraiser] did not give him the appraisal. [Appraiser] did not
know of North Beach and had not met Adams at the time he
performed the appraisal, and he was not aware that anyone at
FNB intended to give Adams the appraisal. The evidence also
fails to raise an inference that [appraiser] intended for the
borrower to rely on his appraisal.

Example Case, Adams v. DeWitt,
GA Court of Appeal Opinion (2014)
[Appraiser] stated that he did not intend for North Beach or
Adams to use or rely upon his appraisal. The appraisal report,
on its face, negates any such intention, stating expressly: “This
report is intended for use by . . . [FNB]. Use of this report by
others is not intended by the appraiser. This report is intended
only for use in providing data upon which the client may
analyze the property as collateral for a mortgage loan. This
report is not intended for any other use.”

Significance of the Case?
Ø

Intended use and user language in reports has
paramount importance to the appraiser’s ability to
manage risk.

Ø

Intended use and user language should be as precise
and narrow as possible for each assignment.

Ø

But also – cannot contradict intended use and user
language buy conduct – such as, for example, engaging
in detailed discussions of the appraisal with borrower
prior to the transaction (of course, that could violate
USPAP also).

Very Bad Intended Use Language
No. Do not say this:
The intended use of this appraisal is to
provide an opinion of market value.

Who is your client?
Who are your intended users?
Always use as narrow and precise of language on user
and use as possible in every report – of every type.
In a divorce, have you been retained only by one spouse
or both? Be clear.
Partners have a disputed buy out. You’re being retained.
Are you working for one or both? Be clear.

Good Intended Use Language
Divorce Appraisal:
The intended use of this appraisal is to provide the client in
this report with an opinion of the market value of the subject
property for the named client’s sole use in contesting the
division of assets in the client’s marital dissolution
proceeding. The appraiser does not intend, know of or
authorize any other use of this appraisal or content in this
report. The appraisal and content of this report should not
be used for any other purpose.

Good Intended User Language
Lending Appraisal:
The intended user of this appraisal is solely the
lender/client named in this report. This appraisal has been
prepared for the sole use and benefit of only that client. No
other party should use or rely on the appraisal or any
content in this report for any purpose.

With Elements of Negligence in Mind, Let’s Look at a
Non-Lending Appraisal Claim Situation
Elements of a professional negligence legal claim?
1.
2.
3.

the existence of a legal duty of care owed to the
plaintiff,
breach of that duty (e.g., providing an inflated valuation
or failing to produce a USPAP-compliant appraisal), and
damage resulting from that breach.

An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser
•

•
•
•
•

An experienced appraiser and his firm were hired by
the state to value a largely undeveloped parcel for
highway condemnation purposes.
He appraised the property at approximately
$1,000,000.
Property owner declined a pre-litigation offer based on
that appraisal.
The state then commenced an eminent domain
proceeding.
At trial, the state’s appraiser testified to the same $1m
valuation, while the property owner’s expert appraiser
testified to a $7m value.

An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser
Facts of the Case (Cont’d)
•
•
•

•

The jury split the difference and awarded approximately
$4m to the property owner.
The property owner was not satisfied with that outcome.
The owner then sued the state’s expert appraiser,
contending that his valuation was erroneously low and
alleging various claims of negligence.
The owner alleged that the condemnation award at trial
would have been higher but for the allegedly negligent
low value and demanded damages from the state’s
expert and his firm for the difference.

An Unhappy Property Owner in a Condemnation Case Sues
the State’s Expert Witness Appraiser
What was the outcome: Dismissed.
•

No duty owed by an expert appraiser retained by a party on
one side of the case to the other party on the other side.

•

But, very importantly also with regard to expert witness work,
the trial court dismissed the property owner’s claims against
the appraiser and his firm based on something called
“witness immunity.”
“The purpose of this privilege is to encourage witnesses to
testify and to ensure that their testimony is not altered or
distorted by the fear of potential liability.”

Provencher v. Buzzell-Plourde Assoc., NH Supreme Court 1998

Drawing for a “prize”
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You mu
st be
conscio
us and
alert to
win!

Who Sues Appraisers Engaged as “Experts” or Who
Perform Other Non-Lending Work?
• Client(s) of the Appraiser. Examples:
Ø Client in a divorce case disappointed with the result.
Ø Taxpayer who hired appraiser to provide value for

return.
Ø Party to condemnation suit who hired appraiser as
expert.
Ø Parties who jointly engaged appraiser to determine
purchase price or a rental rate for a lease renewal.
• What about Opposing Parties? Examples:
Ø Divorcing spouse on the other side of the case.
Ø Opposing party who lost in litigation.

But can your own client sue you for expert witness work?
Unhappy Property Owners in Fire Insurance Arbitration Sue Their Expert
Witness Appraiser
•

Let’s look now at case involving an appraiser expert witness and
consider whether his unhappy client can sue him?

•

It’s a key appellate case in California and often cited also in other
states: Lambert v. Carneghi, 158 Cal.App.4th 1120 (2008).

•

First, we’ll look at what the case has to say about the appraiser
working as an expert.

•

We’ll then later look at what the case has to say about a different
appraiser who was fulfilling a different role – serving as an
arbitrator.

•

Along the way, we’ll cover some tips to avoid claim-producing
situations.
Case: Lambert v. Carneghi, 158 Cal.App.4th 1120 (2008)

Unhappy Property Owners in Fire Insurance Arbitration Sue Their Expert
Witness Appraiser
The story of the case:
•

A couple owned a high-end
home in Los Altos Hills in the
Bay Area. (24700 Olive Tree Ct.,
Los Altos Hills, CA 94024.)

•

The home had been destroyed
by fire in 1995.

•

They could not agree with their
fire insurance company on the
amount of the property loss and
had commenced an arbitration
proceeding set forth in the
insurance policy to resolve that
dispute.
Case: Lambert v. Carneghi, 158 Cal.App.4th 1120 (2008)

Unhappy Property Owners in Fire Insurance Arbitration Sue Their Expert
Witness Appraiser
•

The homeowners retained two
appraisers in connection with the
insurance loss determination: one
appraiser to serve as one of the two
arbitrator-appraisers on each side
involved in making the decision and
another to assist them as an expert
witness.

•

The proceeding went forward and
the loss was determined.

•

The homeowners were unhappy
with the award and blamed
everybody. They claimed that the
replacement cost covered by the
policy should have been $1.8 million
more than they received in the
arbitration ($1,212,000).
Case: Lambert v. Carneghi, 158 Cal.App.4th 1120 (2008)

Unhappy Property Owners in Fire Insurance Arbitration Sue Their Expert
Witness Appraiser

•

They sued the appraiser they hired as an arbitrator
and the appraiser they hired as an expert witness,
blaming them both for the unfavorable outcome.

•

Let’s focus on the expert witness appraiser here.

•

“Fun fact” - Mr. Lambert had himself been an
appraiser at or around the time of the fire.

Case: Lambert v. Carneghi, 158 Cal.App.4th 1120 (2008)

What Happened to the Appraiser Expert Witness?
•

The appraiser contended in his defense that as an expert
witness, he should be shielded by the witness immunity.

•

He initially won that argument at the trial court level, but then
the homeowners appealed.

•

The California Court of Appeal decided:
“litigation privilege [aka witness immunity] does not apply
to prevent a party from suing his own expert witness, even
if that suit is based upon the expert's testimony.”

•

The Court then held that the homeowners’ case could go
forward against their own expert witness appraiser.

•

So that’s the answer – in most states, a client can sue an
appraiser who is working for them as an expert witness for
professional negligence.
Case: Lambert v. Carneghi, 158 Cal.App.4th 1120 (2008)
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Agreement Resources from
the Appraisal Institute
ü https://www.appraisalinstitute.org/professional-practice/engagement-samples/
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Engagement Agreement Resources
www.valuationlegal.com:
https://www.valuationlegal.com/appraiser-engagement-agreements/
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Among the Worst
Risk Management Advice I’ve Ever Heard
“I put all my assets in my wife’s name”
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While We’re on the Subject of Divorce
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Appraiser’s Divorce Assignment Goes Bad
Ø In 2017, wife and husband are in a contentious divorce.
Ø They own two properties: their home and a 4-unit rental.
Ø Appraiser runs into husband who says he needs an
appraiser for his divorce case.
Ø Mistake #1 happens – no engagement agreement.
Ø Appraiser values both properties - $835k for the home
and $900k for the rental.
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Appraiser’s Divorce Assignment Goes Bad
Ø Mistake #2 happens – appraiser reports both
appraisals on standard Fannie Mae pre-printed report
forms.
Ø Mistake #3 – appraiser doesn’t do a good job
identifying his client/intended user in either report and
just puts the last name.
Ø Mistake #4 – appraiser never reports the state
complaint to his E&O.
Ø Wife agrees to a divorce settlement in court with the
husband and claims she relied on the appraiser’s
reports in making the settlement (even though she
had an appraiser expert witness on her own side).
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Appraiser’s Divorce Assignment Goes Bad
Ø The wife soon has regrets about the small size
of the settlement she accepted – another
appraiser provides retrospective appraisals that
are $175k and $205k lower.
Ø She files a complaint to BREA.
Ø BREA cites the appraiser.

BREA Findings re Appraisal of Home
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Appraiser’s Divorce Assignment Goes Bad
Ø The punishment is 15 hours of specified basic
education with an exam, a 4-hour corrective education
course run by the Appraisal Foundation, and a fine of
$1,000.
Ø But it’s not over.
Ø The wife sues the appraiser – to recover what she
thinks she should have received in value in the
divorce.
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Appraiser’s Divorce Assignment Goes Bad
Ø The appraiser must pay for his own
defense at his own cost.
Ø Lessons – use an engagement
agreement, don’t misuse report forms,
do a good job specifying who you
client is, and report legal issues
promptly if you’re insured.

Most Common Claims Against Expert Witnesses
The most common claims against experts fall into three
categories:
1.
Disclosure Issues. Expert witness failed to disclose
a factual matter to the client that later made the expert’s
report or testimony less credible and led to a poor outcome.
Examples of undisclosed matters that clients have sued
valuation experts over include:
a) That the appraiser had appraised very similar
property in other assignments for different parties at
values making the valuation testimony not credible,
b) That the appraiser failed to disclose to the client prior
notable discipline or litigation against the appraiser.
c) That the appraiser is not licensed in the state.

Are You Licensed in this State?

Most Common Claims Against Expert Witnesses
2.
Overly Optimistic Valuations. Another allegation seen in
multiple claims has been that overly optimistic, negligent valuations
at the outset of a proceeding caused the client to pursue a case
that ended poorly for the client.
ØThe client typically alleges it would not have pursued the case
except for the erroneous initial valuation and seeks to recover its
attorneys’ fees and expenses from its appraiser expert.
3.
Outright Alleged Errors. Some cases are based on the
straightforward allegation that the expert appraiser committed
errors in the valuation or errors in testimony that led the court to
disregard the valuation or reach an erroneous conclusion, causing
a poor outcome for the appraiser’s client. The client then sues its
expert, blaming the expert for the unfavorable outcome and
seeking to recover the loss from the appraiser. And, wrong date of
value for certain kinds of assignments (tax, condemnation).

Suggestions for Minimizing Liability Risk
ü

Trust your instincts about clients and assignments.
§

When considering a client for an expert witness assignment,
an appraiser should trust his or her instinct about the client’s
propensity to be difficult, unreasonable or unrealistic.

§

If it seems like the client is counting on an implausible
valuation or unrealistic litigation result, then that’s probably an
assignment to back away from.

§

If the prospective client has hired and fired other appraisers
(and is bad-mouthing them) or has gone through a series of
lawyers, those are also strong clues that the client may be
impossible to satisfy.

Suggestions for Minimizing Liability Risk
ü

Overreaching can backfire.
Boltar LLC et al v. Commissioner, 136 T.C. No. 14 (4/15/2011)
Taxpayer’s appraiser had opined value of the donated
easement was $3.2 million. IRS value engineer opined
$42,000.
Taxpayer’s appraisal had some problems:
•
Did not provide a before and after valuation of the
subjection property
•
Did not value all of the contiguous parcels of the taxpayer
•
Based the valuation on the physically/legally impossible
development of 174 condo units on 8 acres of land.

Tax Court Case Example:
Exclusion of Appraiser Expert Testimony
Boltar LLC et al v. Commissioner, 136 T.C. No. 14 (4/15/2011)
Tax Court excluded taxpayer’s appraisal on the basis of being
“unreliable and irrelevant” under FREV 702 and Daubert.
Tax Court’s comment in reference to the taxpayer’s appraisers:

What’s the Surest Way to be Sued Over Non-Lending Work?
Be Prudent in Collecting Fees

You Haven’t Been Paid in Six Months
The unpaid receivable:
• Another situation highly
applicable to litigation work (but
also applicable to other
assignments).
• A very common direct path for an
appraiser expert witness to be
sued stems from attempting to
collect large unpaid fees at the
end of a matter that did not end
as well as the client had hoped.
• The client contends it’s not paying
because your work was
“subpar/negligent.” (And,
counterclaims if you sue to
collect.)

You Haven’t Been Paid in Six Months
Prevention:
• Managing receivables. Making sure you’re being paid –
especially up to the time of trial.
• Another reason to use a good, signed engagement
agreement.

Suggestions for Minimizing Liability Risk
ü

Be prudent in collecting fees (cont’d).
§

When the circumstances have put an expert in the position of having
to think about suing a client, the appraiser should assess:
Ø Will the time, effort and cost of suing be worth the recovery?
Ø Were there any genuine problems with your work in the case that
the client can hold against you?
Ø Did a judge reject your appraisal work as not credible or have
severely negative comments about its quality?
Ø Are the unpaid fees worth the risk of having the client sue you
back for professional negligence?

§

These factors should be weighed realistically before an appraiser
sues his or her own client.

The Special Situation of Serving as an Arbitrator
Ø The trial court first determined that the insurance loss
determination proceeding was an arbitration within the
meaning of California’s arbitration laws.
Ø That’s not a giant hurdle: California law is very broad
about what an arbitration is and consequently about who
is an arbitrator.
Ø Under the case law, arbitration has come to mean a
dispute resolution procedure, outside of court, agreed to
in writing in which there is a third party decision maker
who makes a final and binding decision and for which
there is a process to assure a minimum level of
impartiality with respect to the rendering of the decision.

Liability When Sitting in the Arbitrator’s Chair?
Ø Let’s revisit the Lamberts’ fire insurance litigation – they also
sued a second appraiser who was serving as an arbitrator.
Ø In sum, arbitrators are like judges because they perform the
duty of resolving disputes between parties.
Ø Therefore, just as a party disappointed with an unfavorable
outcome in a trial can’t sue the court judge for being a
“negligent judge,” a disappointed party in arbitration can’t be
permitted to sue an arbitrator either.
Ø The reasoning is that arbitrators need to be free of concern
over being sued by an unhappy party, so that they can
remain unbiased and neutral in their decision-making.
Ø It’s a very powerful protection – don’t fear the consequences
of rendering a decision when sitting in the arbitrator’s seat!
You are free even to be wrong.

But There Are Limits – Basic Ones
Where have arbitrators been found to exceed the
boundaries? Examples:
•

Most common - the arbitrator has accepted an assignment
but then failed to perform the arbitration at all or failed to
render a decision.

•

In a few cases, where the arbitrator failed to disclose a key
conflict of interest.

•

If a few other, where the arbitrator engaged in outright fraud
– e.g., making an award or order to benefit a family member.

Suggestions for Decreasing Arbitrator Risk
Ø Spot when you are serving effectively as an arbitrator – it
may not always be obvious and seek to cloak yourself in the
immunizing robe of the arbitrator.
Ø Make sure there is a written arbitration agreement signed by
all the parties. Some type of agreement stating that the
parties to the dispute are agreeing to an arbitration of their
controversy (whether it’s a number, a fact, a value, etc.).
Ø When considering arbitration assignments, if you are not
confident that you can decide a matter within the timeframe
contemplated in the parties’ agreement or in the parties’
instructions, do not accept the assignment.

Always Read What You Are Asked to Sign by
Attorneys: They Don’t Know Your Professional
Standards

Read the complaint here: Gibson v. Credit Suisse, 4th Amended Complaint

Always Read What You Are Asked to Sign by
Attorneys: They Don’t Know Your
Professional Standards

Always Read What You Are Asked to
Sign by Attorneys: They Don’t Know
Your Professional Standards

Conservation Easement Appraisals: The Riskiest
Area of Appraising?

Conservation Easement Appraisals: The Riskiest
Area of Appraising?

Conservation Easement Appraisals: The Riskiest
Area of Appraising?
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A Quick Note about a Class Action Against Appraisers
•
•

•

The first class action I’ve seen against
individual appraisers/small appraisal firms.
Anticipating this would occur specifically in
regard to conservation easements – it’s a class
action of taxpayers suing the organizers,
accountants, lawyers and appraisers over
syndicated conservation easement tax plans
gone bad.
There could be a few more of these coming
because the plaintiffs lawyers will now get calls
from similarly situated taxpayers.

If this is a subject that interests you, I’ve posted the
complete lawsuit on my site under the “Resources”
menu tab in “Recent Cases of Note.”
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Thank You
Peter Christensen
Christensen Law Firm
Santa Barbara, CA
805-696-2600
www.valuationlegal.com
peter@valuationlegal.com

