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• Update you on the most common liability issues 
that affect good appraisers - so that you know the 
higher risk areas that actually cause claims.

• Dispel some myths about appraiser liability.
• Leave you with the understanding that using plain 

English to address special property issues is most 
important, even more important than “boilerplate.”

• Let you know there is no magic language, but still 
point you to some key wording.

• Make you more defensible in court.
• Assure you that liability for appraisers is not out of 

control.

Purpose of Seminar



How Are Lawsuit Claims
Against Appraisers Currently?

• Infrequent, as a result of very low default rates on 
mortgages for the last 8 years and continuously rising 
real estate prices.

• But keep this is mind: It’s appraisals performed at or near 
the peak of markets that become the subject of claims 
years later.
Ø Watch for complacency.
Ø What will be the effect of economic conditions brought 

on by the coronavirus crisis?



Let’s Consider One of My Favorite
Appraiser Lawsuits

• Not exactly your everyday 
case, but it will help us 
understand appraiser 
lawsuit claims.

• You might think I’m making 
this stuff up, but the 
citation to the real case is: 
Cabanas v. Gloodt 
Associates, Inc., 942 F. 
Supp. 1295 (E.D. Cal. 
1996).

• The Resort at Squaw 
Creek is a high-end resort 
hotel adjacent to the 
slopes of the Squaw Valley 
ski area near Lake Tahoe. 

• The hotel opened in 1990.



Commercial Appraiser Lawsuit

• After two years of poor performance, the 
owners sought to restructure $53 million 
of debt with a regional bank. To consider 
the debt restructuring, the bank engaged 
an appraisal firm and its principal 
appraiser to perform an updated appraisal 
of the resort.

• The appraiser produced a 400-page 
report for his client.  

• In the report, the appraiser stated an 
opinion that part of the reason for the 
hotel’s poor performance was that it was 
being mismanaged by Benchmark. 

• He wrote in report that Benchmark was 
not a “competent manager of the subject 
ski resort” and further opined that the 
resort would be worth $17.9 million more 
if managed properly.



Commercial Appraiser Lawsuit

• There was then meeting 
at the hotel with 
prospective new investors 
in the resort.

• Someone left the 400-
page report in a vacated 
room.

• A housekeeper found the 
report and gave it to her 
supervisor.

• Eventually, a copy made 
its way to the manager.



Commercial Appraiser Lawsuit

• The hotel was sold to the new investors.
• They demanded changes in the management 

agreement that deprived the Cabanas company 
(Benchmark) of significant revenue.

• Cabanas and Benchmark believed that the investors 
had received the report and that their decisions were 
made because of the appraiser’s statements.

• Cabanas and Benchmark sued the appraiser and his 
firm for a variation of negligence called “negligent 
misrepresentation.”  And, also sued for defamation.



Commercial Appraiser Lawsuit

• They alleged that the appraisal generally violated 
appraisal standards. 

• They specifically alleged that “the comparables used 
were not true comparables” and that the defendant 
appraisal firm and appraiser did not conduct “a 
thorough evaluation of management's capabilities,” 
and that defendants did “not appear to have the 
proper qualifications.”

• How did the court rule?
• It dismissed the negligence claim.  Why?

• Let’s look at the elements of negligence.



What Is a Professional Negligence Claim?
The key legal elements of a negligence claim:

(1) a duty on the part of the defendant to conform his 
conduct to a standard of care arising from his 
relationship with the plaintiff, 
(2) a failure of the defendant to conform his conduct to 
the requisite standard of care required by the 
relationship, and 
(3) an injury to the plaintiff proximately caused by the 
breach.



The Overarching Key Issue in a Majority of Cases:
To Whom Does the Appraiser Owe a Legal Duty?

Law in most states: 
a professional like an appraiser owes a legal duty to 
those parties they know or reasonably expect will 
use or rely on their work.

In the hotel manager case, the court concluded the 
appraiser did not owe a legal duty to the management 
company or its president. The appraisal was intended 
only for the benefit of the bank client; it was not intended 
to be used by, to benefit or to affect the hotel 
management company. 



A New Mexico Case

Stotlar v. Hester, 582 P. 2d 403 (NM Court of Appeals 1978)

• Plaintiffs purchased residential real property from the Campbells. 
• Alleging that they relied on an appraisal made by Hester and that 

this appraisal was erroneous, plaintiffs sought damages from 
Hester and the Campbells.

• One of plaintiffs' theories of liability was that Hester appraised the 
property negligently.

• The trial court granted Hester's summary judgment motion. 
• “The issue is whether plaintiffs can recover from Hester on the 

basis of this negligence.” 
• “This issue arises because it was the Campbells who arranged for 

Hester to appraise their property.” 
• “The showing made is that there was no privity of contract 

between plaintiffs and Hester.”



A New Mexico Case

Stotlar v. Hester, 582 P. 2d 403 (NM Court of Appeals 1978)

• "the great weight of authority no longer recognizes privity of contract 
as having a place in tort law" and that privity of contract is "no longer 
... recognized as a factor when considering liability on a negligence 
theory.” 

• “The appraisal report limits its use by anyone other than the 
Campbells, the mortgagee, other financial institutions or appraisal 
organizations, or government organizations without the prior written 
consent of the appraiser. This limitation carries an inference that the 
appraisal was not intended for the benefit of prospective purchasers. 
Such an inference supports summary judgment as to both theories of 
liability.”



A New Mexico Case
Stotlar v. Hester, 582 P. 2d 403 (NM Court of Appeals 1978)

• “However, there is a showing which conflicts with the limitation in the 
appraisal. … The real estate agent advised plaintiffs that the property 
was being appraised; the agent obtained the appraised valuation 
from Hester and supplied the appraised valuation to the plaintiffs.”

• “The plaintiffs' offer to purchase was based on this appraisal. Hester's 
affidavit states that his appraisal was transmitted to a financial 
institution. … This showing carries an inference that the appraisal 
was obtained so that a purchaser from the Campbells could finance 
the purchase through the financial institution. This showing … raises 
a factual issue as to whether a prospective purchaser was an 
intended beneficiary of the appraisal, and a factual issue as to 
whether Hester knew of this intention.” 

• “… There being disputed issues of material fact, summary judgment 
was improper as to each theory of liability.”



That Ruling Points to the Key to Winning a Majority 
of Negligence Cases

Using precise, narrow descriptions of intended use and 
user.

For example, never describe intended use like this:

The intended use of this appraisal report is to 
provide an opinion of market value of the real 
property that is the subject of this report.

Or this: 

Intended use: for internal decision-making. 



That Ruling Points to the Key to Winning a Majority 
of Negligence Cases

Say something like this:
The intended user of this appraisal is solely the 
lender/client named in this report. This appraisal 
has been prepared for the sole use and benefit of 
only that client. No other users are intended, and no 
other party should use or rely on the appraisal or 
any content in this report for any purpose.

The intended use of this appraisal is for the named 
lender-client’s evaluation of the subject property as 
collateral for a mortgage loan to …  The appraisal 
should not be used or relied on for any other 
purpose.



What About Residential Lending on the 1004?
The biggest problem liability-wise with the URAR is 
certification #23:

The borrower, another lender at the request of the 
borrower, the mortgagee or its successors and assigns, 
mortgage insurers, government sponsored enterprises, 
and other secondary market participants may rely on this 
appraisal report as part of any mortgage finance 
transaction that involves any one or more of these 
parties. 



What About Residential Lending on the 1004?
Suggested clarification for an addendum:

The appraiser has not identified any purchaser, borrower 
or seller as an intended user of this appraisal and no 
such party should use or rely on this appraisal for any 
purpose. Such parties are advised to obtain an appraisal 
from an appraiser of their own choosing if they require an 
appraisal for their own use. This appraisal report should 
not serve as the basis for any property purchase decision 
or any appraisal contingency in a purchase agreement 
relating to the property.



Example of a Win When Appraisers Use Good Language
Willemsen, CA Court of Appeal (2014)

• Willemsen contracted to purchase 4.8 acre vacant 
land in San Bernardino County in 2007.

• Purchase price $1.6m.
• F&M Bank hired appraisers.
• Appraisers valued property at $1.78m.
• Five years later, Willemsen was unhappy with 

purchase and sued.
• Alleged value inflated because appraisers failed to 

consider impact of earthquake fault and easement.
• But the appraisal had some key language:



Example of a Win When Appraisers Use Good Language
Willemsen, CA Court of Appeal (2014)



• Trial court granted summary judgment and 
dismissed case.

• Court of appeal affirmed.  Key finding:

Example of a Win When Appraisers Use Good Language
Willemsen, CA Court of Appeal (2014)



“Typical” Buyer’s Remorse Case



Allegations from “Typical” Buyer’s 
Remorse Case



“Wait . . .  What About the Statute of Limitations? 
That appraisal was 5+ years old.”

Statutes of limitation for negligence claims 
against appraisers:

Ø Have no relationship to USPAP’s 5-year 
recordkeeping requirement

Ø In New Mexico, the time period for 
negligence claims is 4 years.

Ø In Texas, it’s 2 years.
Ø Both states follow the “discovery rule”
Ø Time periods are further extended for the 

FDIC and some others



Statute of Limitations Chart Link
www.valuationlegal.com/limitations/

https://www.valuationlegal.com/limitations/


New Jersey Case
First Mutual Group v. Vazirani

U.S. District Court of New Jersey (2015)

• First Mutual Group – litigation investors trying to sue appraisers for 
profit.

• Appraiser conducted an appraisal of a property located at 346 
Washington Ave., Elizabeth, NJ for East West Mortgage.  

• Valuation was $565,000.  Loan was a 2nd for $112,978.
• On October 16, 2008, the Property was foreclosed upon. The Lender 

did not recoup any amount of the loan.
• First Mutual Group obtained an assignment of the loan rights in 2013 

and alleged it then discovered problems with the appraisal.
• Under New Jersey law, there is a six-year Statute of Limitations for 

actions alleging negligent appraisal or contractual breach.
• “[A] Statute of Limitations may be tolled until the time when a plaintiff 

‘knew or had reason to know’ about the ‘basis for an actionable claim.’” 



New Jersey Case
First Mutual Group v. Vazirani

U.S. District Court of New Jersey (2015)

Decision:

… The foreclosure took place on October 16, 2008. That event is 
significant in this analysis, as its occurrence "would alert a reasonable 
person exercising ordinary diligence that he or she was injured due to the 
fault of another." … Had the holder of the loan … exercised "reasonable 
diligence and intelligence," … it would have discovered the allegedly gross 
miscalculation of the property's value when that loan defaulted. … Thus, 
even if this Court accepts the latest possible "discovery" date that could be 
reasonable under the Discovery rule -- October 16, 2008 -- the Complaint 
in this case was not filed within six years of that date. Plaintiff certifies that 
he filed his Complaint on October 23, 2014 … [the] date[ ] fall beyond the 
limitations period.



New law, for example, in Mississippi - Statutes of 
Limitations/Repose:

An action based on a real estate appraisal by a person who 
is or was licensed, certified or registered … on the date of 
the appraisal must be commenced against the … real 
estate appraiser, … within five (5) years after the date the 
appraisal was relied upon or utilized by an intended user or 
within the time prescribed in Section 15-1-49, whichever is 
earlier.

Other states with specific protections for appraisers: 
KY, LA, MN, NC, OR, SD and TN.

Chart of statutes of limitations in every state:
www.valuationlegal.com/limitations/

Slide 28

Statute of Limitations Improvements in Some States



Sometimes Lenders Mess Up Our Good Caselaw
Example: Wells Fargo Bank Reliance Language

Report Reliance Instructions and Language 

The following Reliance Language must be included in the body (and not in any 
addenda) of the Report:

"RELIANCE PROVISIONS

In connection with a proposed extension of credit in the form of (or a proposed 
investment in) a loan, debt issuance or other financing to be secured, in whole or 
in part, directly or indirectly, by the real property ("Property") . . . , or the proposed 
issuance of any securities secured or otherwise backed, in whole or in part, 
directly or indirectly by the Property . . ., this Report, and the information 
contained therein, may be used and relied upon by the addressee(s) of this 
Report, their affiliates, successors and assigns, and:



Wells Fargo Bank Reliance Language
a) Wells Fargo Bank, N.A. (“Bank”), as Administrative Agent for the benefit of any lenders, 

from time to time, party to the Financing;
b) any actual or prospective purchaser of, or investor in, the Financing (or any portion 

thereof or interest therein by way of participation, syndication or otherwise);
c) any actual or prospective financing source for any such purchaser or investor; 
d) any servicer of the Financing or the Securities;
e) any trustee of the Financing or the Securities; 
f) any rating agency actually or prospectively rating the Financing or the Securities; 
g) any underwriter of, or placement agent for, the Financing or the Securities; 
h) any institutional provider of any liquidity facility or credit support for the Financing or the 

Securities;
i) the respective affiliates of each entity referenced in clauses (a)-(g) above;  
j) the respective officers, directors, employees, agents, advisors and counsel, acting in such 

capacity on behalf of any person or entity referenced in clauses (a)-(i) above; and   
k) the respective successors and assigns of any person or entity referenced in clauses (a) 

through (i) above. 



Wells Fargo Bank Reliance Language

This Report and its preparer may be referred to, and this Report 
may be included in whole or in part, summarized or quoted 
(provided any such partial inclusion, summary, or quote is not 
misleading), in any term sheet, offering circular, private placement 
memorandum, registration statement, prospectus or prospectus 
supplement relating to the Financing or the Securities (or any 
portion thereof) and the preparer of this Report agrees to cooperate 
reasonably in answering questions by any of the persons or entities 
referenced in clauses (a)-(j) above during the three (3) year period 
following the date of this Report. 



Wells Fargo Bank Reliance Language

All the terms, conditions and provisions set forth in this Section 
entitled “Reliance Provisions,” . . . shall control and supersede any 
contrary or inconsistent terms, conditions or provisions otherwise 
set forth in this Report (collectively “Contrary Terms”), . . . 



Wells Fargo Bank Reliance Language



Dealing with Similar Language
• Often no good solutions.
• Ask to remove it.
• Try to re-word it, make it narrower. 
• Consider the risk of the particular client.

• But always, no matter what, include language in the report 
making it very clear that the borrower and related parties cannot 
rely on your appraisal.  Example for Well Fargo language:

“Under no circumstances, shall any of the following parties be entitled to 
use or rely on the appraisal or this appraisal report: (i) the borrower(s) on 
any loans or financing relating to or secured by the subject property, (ii) 
any guarantor(s) of such loans or financing, or (iii) principals, 
shareholders, investors, members or partners in such borrower(s) or 
guarantor(s).”



The Most Common Bases of Legal Claims
Against Appraisers

In any presentation about liability issues, most 
appraisers want to know “what do appraisers get sued 
for?” 

What are the most common alleged mistakes that lead 
to lawsuits against appraisers?

Here are the answers – based on 8,200 claims (they 
are essentially same for commercial and residential 
lending appraisals): 



The Most Common Bases of Legal Claims
Against Appraisers

The most common alleged mistakes at the core of professional 
liability lawsuits concerning appraisals for mortgage lending (either 
residential or commercial) are:

1. Value. The appraiser’s opinion of value allegedly was too high or 
too low because the appraiser used incorrect information about 
the subject property, selected inappropriate comparable sales or 
made inappropriate adjustments.

2. Measurement. The appraiser made an 
error in determining or reporting the 
square footage of a structure or the 
land area of the subject property.



3. Property condition/characteristics. The appraiser failed to 
discover or report a unique issue or problem with the subject 
property. The most common alleged issues and problems 
include:
➢ The property suffers from a condition problem such as 

leaky roof, mold, foundation settlement, vermin 
infestation or unrepaired damage from fire or flood.

➢ The appraiser misreported that the property is served by 
public sewer, when, in fact, the property is served by a 
septic system (or a pipe running to a creek) and that 
system has failed.

4. Construction progress reports. In a construction progress 
report for loan disbursement, the appraiser overstated the 
degree of completion or failed to identify problems with the 
construction.

Example language: This construction progress report is for the 
use and benefit of the lender to assist in making loan 
disbursements. It is not prepared for the use or benefit of the 
owner/borrower. The purpose of this inspection is to determine 
the approximate degree of completion and not the quality of 
construction, workmanship or materials, or adherence to 
applicable building or planning codes or requirements.



Who Else Sues Appraisers?
Ø Borrowers/purchasers (>60% 

currently)
Ø Lenders (small v. big, bank v. 

alternative lenders)
Ø FDIC
Ø Sellers
Ø Other parties

Ø Real estate agents and 
brokers

Ø Other appraisers
Ø Litigants (expert work)
Ø Random third parties



What About Potential Liability Impacts 
Stemming from the Coronavirus Crisis

Ø Are there potential liability impacts for 
appraisers that may stem from the 
COVID-19 crisis?

Ø Do you need giant COVID-19 
“disclaimers” in your appraisal reports?

Ø But we’ll start with something a little 
direct …



Legal and Liability Issues

“Can an appraiser, the bank or an AMC be liable to a 
borrower if the borrower later claims the appraiser 
sickened them with the virus?”

An appraiser recently reported to me that on her way inside a 
home for an interior inspection, the borrower threatened “If you 
make me sick, I’ll sue you.”
Or, the reverse – from an independent fee appraiser (not a staff 
member of the bank or AMC):

“Can the bank or AMC be held liable if I acquire the virus 
while doing an inspection for which they required an 
interior inspection and I become sick or one of my family 
members becomes sick?”

Slide 
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Legal and Liability Issues
Ø First, important to separate those 

questions from issues concerning 
employees in the workplace and 
potential claims against employers. 
The employer-employee relationship is 
much different. 

Ø As for the independent fee appraiser 
questions, I think most lawyers agree 
that these kinds of claims are legally 
plausible but the facts could be difficult 
to prove.

Slide 
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Ø The claim would likely be for negligence or some form of “battery” – either a 
person was reckless about spreading the virus or a person knew they were 
sick but engaged in risky activity without regard to protecting people around 
them. 



Legal and Liability Issues
ü Here, in California, the California 

Association of Realtors is concerned 
enough about such liability issues that 
they’ve developed a special advisory form.

ü Property visitors and service providers 
(such as appraisers) are being asked to 
sign the form.

ü If you are asked to sign one, consider:
Perhaps asking for copies of the forms 
signed by the seller and agent/broker.

ü Other forms aren’t so fair – be sure to 
read. Watch for a form that says you must 
“indemnify” someone (like a bank).

PEAD 6/20 (PAGE 1 OF 1)   

CORONAVIRUS PROPERTY ENTRY 
ADVISORY AND DECLARATION

(C.A.R. Form PEAD, 4/20)

CORONAVIRUS PROPERTY ENTRY ADVISORY AND DECLARATION (PEAD PAGE 1 OF 1) 

Published and Distributed by:
REAL ESTATE BUSINESS SERVICES, LLC.
a subsidiary of the CALIFORNIA ASSOCIATION OF REALTORS®
525 South Virgil Avenue, Los Angeles, California 90020

C A L I F O R N I A
ASSOCIATION
OF REALTORS®

© 2020, California Association of REALTORS®, Inc. United States copyright law (Title 17 U.S. Code) forbids the unauthorized distribution, display and reproduction of 
this form, or any portion thereof, by photocopy machine or any other means, including facsimile or computerized formats.  THIS FORM HAS BEEN APPROVED BY THE 
CALIFORNIA ASSOCIATION OF REALTORS®. NO REPRESENTATION IS MADE AS TO THE LEGAL VALIDITY OR ACCURACY OF ANY PROVISION IN ANY SPECIFIC 
TRANSACTION. A REAL ESTATE BROKER IS THE PERSON QUALIFIED TO ADVISE ON REAL ESTATE TRANSACTIONS. IF YOU DESIRE LEGAL OR TAX ADVICE, 
CONSULT AN APPROPRIATE PROFESSIONAL.  This form is made available to real estate professionals through an agreement with or purchase from the California Association 
of REALTORS®.  It is not intended to identify the user as a REALTOR®.  REALTOR® is a registered collective membership mark which may be used only by members of the 
NATIONAL ASSOCIATION OF REALTORS® who subscribe to its Code of Ethics.

Property Address __________________________________________________________________________________  Date __________________

1. RISKS OF EXPOSURE: The Coronavirus (COVID-19) pandemic is a worldwide risk to human health.  COVID-19 is highly contagious and has a 
mortality rate many times greater than the flu. COVID-19 can spread easily and exponentially. While people of all ages are at risk of catching COVID-19, 
persons especially at risk are those with compromised immune systems and the elderly.  Persons over 65 of age may be at particular risk.

2. “STAY HOME ORDERS”: In order to reduce the spread of COVID-19, the State of California, as well as many California cities and counties have issued 
“Safer at Home” or “Shelter in Place” orders, with exceptions for essential activities. 

3. REAL ESTATE SALES ACTIVITIES AS ESSENTIAL SERVICES: Under Federal and State guidelines, activities required to facilitate a real estate 
transaction have been deemed essential activities.  Nevertheless, designation of some real estate activities as essential activities does not make them 
free from COVID-19 risks. All persons must still practice “social distancing” and take all steps necessary to protect themselves and others. Finally, some 
county and city orders are more restrictive than Federal and State guidelines and may take precedence over Federal and State guidelines. 

4. REPRESENTATION AND AGREEMENT: By signing below, you make the following representations and agree as follows:
A. You are either: 

(1) The seller, landlord, tenant, or occupant, voluntarily allowing someone to enter the Property for viewing, walk-through, inspections, or otherwise 
facilitating the real estate transaction; or

(2) A prospective or actual buyer, tenant, real estate agent, or other person whose services facilitate the completion of a real estate transaction 
and are voluntarily entering the Property for the purpose of viewing, inspecting, or performing an activity or providing a services in furtherance 
of a real estate transaction. 

B. You understand that showing and visiting properties may be dangerous or unsafe and could expose you or others to Coronavirus or COVID-19.
C. If applicable, you understand that your showing or visiting activities are part of an exception to Federal and State “Safer at Home” or “Shelter in 

Place” orders and that you are conducting those activities at your own risk.
D. You understand that if you engage in any activities in violation of the law, including Federal, State, county or city orders, you are 

acting against the advice of Broker.
E. You agree to take all reasonable and necessary precautions to protect yourself and others from the spread of COVID-19, including, but not limited 

to the following:
(1) You are aware of and agree to follow all Federal, State, and local laws and orders, including Stay Home, Safer at Home, Shelter in Place 

orders, even though such laws and orders may be changing rapidly.
(2) You agree and understand that it is your responsibility to exercise care to protect yourself, such as assessing your own risks, which may 

include age, underlying health conditions, recent travel, possible exposure to COVID-19, doctor’s recommendations, and State or Federal 
recommendations.  

(3) You represent that (i) to the best of your knowledge, you are not currently afflicted with, and have not knowingly, within the last 14 days, been 
in contact with someone afflicted with COVID-19, and (ii) you are not experiencing a fever, or signs of respiratory illness such as cough, 
shortness of breath or difficulty breathing, or other COVID-19 symptoms.

(4) You believe that you are not likely to transmit or contract COVID-19. 
(5) When visiting or allowing someone to visit the Property, and if available, you agree to wash your hands with soap and water or use hand 

sanitizer, and to wear rubber gloves, a protective face mask, and protective shoe coverings.  Remember to not touch your eyes, nose or 
mouth. 

(6) You agree to practice social distancing by keeping at least 6 feet between yourself and others.  Do not gather in groups, and do not touch 
surfaces or items in the Property.  If you believe it necessary to touch surfaces or items in the Property, consider the risks of doing so.  You 
are reminded that wearing protective gloves, face masks, shoe coverings, and washing and sanitizing hand are steps you can take to protect 
yourself and others.

(7) After showing the Property, sellers, landlords, and occupants should clean and disinfect the Property, paying attention to any areas that may 
be commonly touched, such as door knobs, handles and counter tops. 

(8) After viewing the Property, visitors should discard any gloves, masks or shoe coverings worn during the visit and wash their hands with soap 
and water for at least twenty seconds.

5. AGREEMENT, DECLARATION AND ASSUMPTION OF RISK: By signing below, you are declaring the foregoing is true, that you agree to take all 
recommended and reasonable actions to protect yourself and others from exposure to COVID-19, and that you assume the risk, as applicable, of 
entering the Property, or allowing someone to enter the Property.  You understand and agree that no one, including but not limited to real estate brokers 
and agents, can guarantee that you will not be exposed to or contract COVID-19.

By signing below, I acknowledge that I have read, understand, voluntarily agree to the foregoing, and have received a copy of this Coronavirus 
Property Entry Advisory and Declaration.

________________________________________________     ______________________________________________ Date __________________
(print name)             (signature)
________________________________________________     ______________________________________________ Date __________________
(print name)             (signature)

If the person signing above is a real estate licensee, complete the following:
Brokerage Company name: _______________________________________________________________________ DRE License # _______________ 

Salesperson or broker-associate name: ______________________________________________________________ DRE License # _______________ 

Slide 
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COVID-19 Liability Protections Being Adopted in Some States

Example: Ohio House Bill No. 606:

SECTION 2. (A) No civil action for damages for injury, death, or loss to 
person or property shall be brought against any person if the cause of 
action on which the civil action is based, in whole or in part, is that the 
injury, death, or loss to person or property is caused by the exposure to, 
or the transmission or contraction of, MERS-CoV, SARS-CoV, or SARS-
CoV-2, or any mutation thereof, unless it is established that the 
exposure to, or the transmission or contraction of, any of those viruses 
or mutations was by reckless conduct or intentional misconduct or willful 
or wanton misconduct on the part of the person against whom the action 
is brought.

Slide 43



Reasons stated for the law:
• “Ohio’s business owners, small and large, as they 

begin to re-open their businesses are unsure about 
what tort liability they may face.”

• “[R]ecommendations regarding how best to avoid 
the infection with COVID-19 change frequently, 
and such recommendations are often not based on 
well-tested scientific information.”

• “[B]usinesses and premise owners have not 
historically been required to keep members of the 
public from being exposed to airborne viruses, 
bacteria and germs.”

States with similar legislation:
AL, AR, GA, IA, KS, LA, NC, OK, UT, WY

Slide 44



What’s perhaps the more realistic legal risk?

Slide 45



Ø What will be the end of result of higher unemployment are 
mortgage defaults?

Ø Will real estate price declines occur?
v So far, residential properties seem almost completely 

unphased, except perhaps for certain urban 
properties.

v There do seem to be quickly changing issues with 
CRE.

Ø What generally happens when price declines occur or high 
numbers of defaults occur with respect to claims against 
appraisers?

Ø Who files them most frequently?
Ø Let’s talk about some suggestions on what appraisers I think 

appraisers should be doing going forward.

Will Economic Fallout Lead to Liability Issues?
Slide 46



So, what are the keys for liability avoidance for all 
types of work in the future?

Ø No appraiser will be sued as a result of not having a magic or 
lengthy “disclaimer” about COVID-19.

Ø It’s far more important that appraisers:

ü Use narrow and precise intended user and use in every report.
ü Watch for changing markets and respond with good analysis.
ü Use plain English in reports to explain special issues: such as 

incomplete information, information supplied by other parties, 
changed inspection SOWs.

ü What you write in your own words in plain English means 
more than boilerplate disclamatory language or even the pre-
printed words on the report form itself.

Ø If claims result in relation to COVID-19, they will far more likely be 
because the appraiser missed a changing market and allegedly 
didn’t get the valuation right.

Slide 47



Suggestions on Language for Reports Slide 48

Ø Use plain English in reports to explain when relying on photos taken by 
third-parties or information supplied by a third-party. 

Example: In performing this assignment, due to conditions stemming from 
COVID-19 and in accordance with guidance received from the lender-client, I 
did not make a personal inspection of the interior of the subject property. I have 
used photos and information from [describe the details]. For the purpose of this 
appraisal, the appraiser assumes the information supplied from these sources is 
accurate.

Ø You may want to consider some brief COVID-19 wording. Example:

This appraisal was performed during a period of economic uncertainty stemming from 
COVID-19. The analyses and value opinion in this appraisal are based on the data available 
to the appraiser at the time of the assignment and apply only as of the effective date 
indicated. No analyses or opinions contained in this appraisal should be construed as 
predictions of future market conditions or value. 



n Don’t ignore it
n Get legal assistance
n Handle the lawsuit 

appropriately if you 
are served

n Report to E&O

What To Do If It Happens to You?
(Not the Virus, a Lawsuit)



U.S. v. 2,091.712 Acres of Land
U.S. District Court, E.D. North Carolina 2010

• Federal condemnation case.
• Government taking a restrictive easement over land adjacent 

to a Marine Corps air station.
• Government subpoenaed all appraisals by landowner’s 

appraiser of similar properties near military air bases and 
civilian airports.

• Court ruled USPAP confidentiality did not provide basis for 
appraiser refusing to disclose appraisals.

“The law does not afford an evidentiary privilege to professional 
appraisers. Moreover, the USPAP rules themselves explicitly 
contemplate the production of such documents to ‘third parties 
as may be authorized by due process of law.’”



Get 
Legal 
Help



If Sued, Get Legal Advice – Not Internet Advice



3 Other Pieces of Bad Advice From the Internet

Ø “Don’t report that disciplinary complaint to your E&O.”

Ø “Since my firm is organized as a limited liability company, 
I don’t have personal liability for my appraisals.”

Ø “Only appraisers who do appraisals for mortgage lending 
get sued.”



Common Reasons Why Appraisers Didn’t Have Coverage 
for Claims Under Their E&O

• No current E&O 
policy and no 
“tail” coverage.

• The “prior acts” 
or “retroactive” 
date on the 
appraiser’s E&O 
policy does not 
cover the time 
when the 
appraisal was 
performed.



Common Reasons Why Appraisers Didn’t Have Coverage 
for Claims Under Their E&O

• The appraiser was sued for an appraisal he or she signed 
as a supervisor, or 

• The appraiser was sued for an appraisal by an employee 
or subcontractor,

• And, the appraiser had an “individual only” policy sold in 
some insurance programs:



Just Give Me The List Of Limiting Conditions!
As far as the language included in your report, no generic 
list of general assumptions and limiting conditions will 
serve you better than taking the following three key 
actions:

1. Using good intended use and user language.

2. Describe your scope of work well in the report and be 
clear about certain items of work or analysis that you did not 
do.

3. Include a few carefully written sentences in plain English 
with photos, if applicable, to describe special issues or 
conditions affecting the property or your analysis.

That being said, here are some key items (a complete 
listing of my favorites are in the book Risk Management 
for Real Estate Appraiser):



Just Give Me The List Of Limiting Conditions!

It is assumed that there are no hidden or unapparent conditions of the 
property, subsoil, or structures that render the property more or less 
valuable. No responsibility is assumed for such conditions or for 
obtaining the engineering or other studies that may be required to 
discover them. Such matters were not part of the scope of work for 
this assignment.

It is assumed that the property is in compliance with all applicable 
federal, state and local laws, ordinances, regulations, building 
standards, use restrictions and zoning unless the lack of compliance is 
stated in the appraisal report. Determining and reporting on such 
compliance were not part of the scope of work for this assignment.



Just Give Me The List Of Limiting Conditions!

Use of or reliance on this appraisal or appraisal report, regardless of 
whether such use or reliance is known or authorized by the appraiser, 
constitutes acknowledgement and acceptance of these general 
assumptions and limiting conditions, any extraordinary assumptions or 
hypothetical conditions, and any other terms and conditions stated in 
this report.

. . . 

But if it’s really important, it belongs in a signed engagement 
agreement.



Quick Liability Prevention Tips

1. “Appraise” clients, parties and assignments for 
unreasonable risk – follow your gut instinct.

2. Focus on precise, narrow descriptions of intended use 
and intended user – can a party who you really don’t 
intend to rely on your report (like a borrower) twist your 
language?

3. Watch out for “reliance” language.
4. Proofread your reports.
5. Get square footage right.
6. Disclose special conditions in clear plain English.


