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The Next Webinar Just for Appraisers
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• New 2020 laws relevant to California 
appraisers and firms (other than AB 
5), including the California 
Consumer Privacy Act, and

• The single-most important thing that 
appraisers can do in 2020 in every 
report of every type (whether 
residential, commercial, lending or 
non-lending) to avoid liability.

Go to the blog on www.valuationlegal.com to sign up.

http://www.valuationlegal.com/


Where Are We Going Today?
Ø Discuss California’s Assembly Bill 5 (AB 5) – the 

new “gig worker law” in California that became 
effective January 1, 2020.

Ø Focus on its relation to appraisers in their 
relationships with clients (lenders), appraisal firms 
and AMCs.

Ø Provide an overview of the ABC test that is a key 
part of AB 5.

Ø Look at the only exception relevant to appraisers.
Ø Talk about recurring issues that are coming up as 

appraisers grapple with this.
Ø Likely about 60 minutes.
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Housekeeping
Ø I will be the only speaker today.
Ø Participants cannot be heard (don’t worry I can’t 

turn your microphone on – unless you ask me to).
Ø I will take Q&A at the end and answer some 

emailed questions I have received – but 
unfortunately there’s probably no way I can get to 
everything with 350+ appraisers.

Ø The slides I am using today will be available 
under the “AB Center” tab of 
www.valuationlegal.com, along with other 
materials, including the text of the law highlighted 
with the relevant parts for appraisers and AMCs.
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More Housekeeping

Ø Very important: I am not giving anyone legal 
advice today in this webinar.

Ø I am reporting to you on the effects of AB 5, how 
it affects relevant parties and what is happening.

Ø The issues we are discussing also involve very 
unsettled matters of law for which there are no 
concrete answers. There are many gray areas. 
That is a legal adventure.
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Q&A

• During the seminar, you 
can enter questions by 
moving your cursor to the 
bottom bar and revealing 
the Q&A button.

• You can make your Q’s 
anonymous.

• I will answer Q’s at the end 
(but again I’m sorry I won’t 
be able to get to them all).

• We won’t be using the 
“chat” or “raise hand” 
functions.
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A Message from Our Sponsor

v I also work for many large firms, lenders and AMCs – please 
reach out to me to if you need legal counsel in my niche.

v Lastly, please also consider signing up for my online CE seminar 
“Appraiser Liability 101” on www.valuationeducation.com. It’s 4 
hours of appraiser CE approved in CA, OR, WA and HI.
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That would be me.

v If you’re an appraiser in California, please check 
out “Appraiser Law” on www.appraiserlaw.com. 
It’s my new legal resource for individual 
appraisers and small firms to bring affordable 
legal counsel within your reach.

http://www.valuationeducation.com/
http://www.appraiserlaw.com/


The General Nature of
Independent Contractors

There are key advantages to companies such as AMCs and 
appraisal firms who classify appraisers as independent contractors:
Ø ICs not paid overtime for more than 8 hours in a day as required 

in California or 40 hours in a week (as required under both state 
and federal law).

Ø No withholding taxes or contributions for federal Social Security 
and Medicare.

Ø No unemployment or workers’ compensation premiums for 
contractors (usually).

Ø ICs are only paid when there is work.

Likewise for appraisers, there are also key advantages:
ü Independence – running your own business.
ü Lots of tax deductions not available to employees (including new 

exclusion of 20% business income).
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Appraisers as Independent Contractors
• There is no single standard for determining whether an 

appraiser is properly treated as an independent contractor 
– when working for an AMC or firm, or even a lender.

• Varies by state versus federal, and also by purpose.
• Nevertheless, there is a general theme that runs through 

most tests – it is the firm’s control over the worker. 
• IRS has summarized in its regulations that a worker 

generally will be considered an employee when:

“the person for whom services are performed [the appraisal firm] has the 
right to control and direct the individual who performs the services [the 
appraiser], not only as to the result to be accomplished by the work but 
also as to the details and means by which that result is accomplished.”
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The Old Test Under Borello
• For California employment law purposes, the applicable test under 

California historically has been a test described in a Supreme Court case 
called Borello.  It evaluates multiple factors of the relationship between 
the contractor and firm and gets at the economic realities of the 
relationship.  

• Important to understand again that different tests apply for different 
purposes.  Thus, an appraiser could be determined to be an employee 
for state law purposes, but still not be an employee in the eyes of the 
IRS.

• How does this issue primarily come up?
Ø Audits by the IRS for tax purposes.
Ø Examinations/investigations by the state in relation to “worker” 

complaints – the Employment Development Department.
Ø Lawsuits – both individual and class actions.
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The Old Test Under Borello
The Borello test looks first at whether the potential employer has control 
over the manner and means of accomplishing the work and evaluates a 
number of additional factors (none of which are themselves determinative, 
including such things as:

o Whether the worker performing services holds themselves out as 
being engaged in an occupation or business distinct from that of the 
employer;

o Whether the employer or the worker supplies the instrumentalities, 
tools, and the place for the worker doing the work;

o Whether the service provided requires a special skill;
o The worker’s opportunity for profit or loss depending on their 

managerial skill;
o Whether the worker hires their own employees . . .
In practice a lot details come up – business cards, hours, websites, 
how much work is done for the firm?
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The Old Test Under Borello

• Neither the IRS nor historic Borello tests generally have presented 
problems for the AMC model of using “panelist” appraisers as 
contractors, but most appraisal firms do not pass the test (even under 
the old standard in Borello).

• AMCs historically have been audited by the IRS, Franchise Tax Board, 
and the California Employment Development Department (EDD) and 
succeeded in showing that appraiser panelists were properly treated 
as contractors. 

• But both appraisal firms and AMCs have lost when treating true “staff” 
appraisers as independent contractors.
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Then Came the Dynamex Decision

Ø In April 2018, the California Supreme Court 
adopted a strict version of what is called the 
“ABC test” for determining whether a worker is 
an employee or contractor for purposes of 
California “Wage Orders.” Dynamex Operations 
West, Inc. v. Superior Court. 

Ø As outlined by the Court, the test is actually more 
straightforward that the multifactor Borello test –
but it’s a lot harder to pass.
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Independent Contractor Status
To meet the burden, an “employer” must establish all three 
of the following:

(B) that the 
worker performs 
work that is 
outside the usual 
course of the 
firm’s business; 
and

(C) that the 
worker is 
customarily 
engaged in an 
independently 
established trade, 
occupation, or 
business of the 
same nature as 
the work 
performed.

(A) that the worker 
is free from the 
control and 
direction of the 
hiring firm in 
connection with the 
performance of the 
work, both under 
the contract for the 
performance of the 
work and in fact; 
and
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Now, We Have California AB 5
• The new law codifies the ABC test in Dynamex for all 

purposes under California employment law. 
• Dynamex only related to overtime, break time, wage 

issues (what we call Wage Orders in California).
• AB 5 makes the ABC test apply also to an employer’s 

other obligations - most relevant to appraisers working 
for an AMC or firm would be Labor Code section 2802 
and unemployment insurance.

• AB 5 has a number of specific exceptions – examples 
“real estate licensees” and “referral companies.” But 
these do not apply to appraisers or AMCs (in relation to 
appraisers).
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Applying California AB 5
First primary arguments/positions that AMCs or firms 
might make under AB 5:

Under the ABC test, an AMC would contend 
that its business is not “performing appraisals” 
– this is the equivalent to Uber’s contention 
that “Uber is not a transportation company; it’s 
a technology platform for drivers.”
This argument, however, is really not feasible 
for an appraisal firm or a hybrid AMC/hybrid 
firm to make.
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Looking Closer at Part B of the ABC Test

• What is the “usual course” of an AMC’s 
business? 

• Is the performance of appraisal services by 
appraisers part of the usual course of 
business?  For a firm? For an AMC?

• There are no perfect answers to these 
questions at this time.
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Looking Closer at Part B of the ABC Test
The Dynamex opinion provides several 
simple examples for understanding how Part B 
works:

When a retail store hires an outside plumber to repair a leak in a bathroom 
on the premises . . . , the services of the plumber  . . . are not part of the 
store’s usual course of business . .  . 

On the other hand, when a clothing manufacturing company hires work-at-
home seamstresses to make dresses from cloth and patterns supplied by 
the company that will thereafter be sold by the company,  . . . the workers 
are part of the hiring entity’s usual business operation . . .
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California AB 5
• Appraisers working for appraisal firms are 

“making the products” sold by appraisal firms –
they are like the seamstresses in the Court’s 
example, making dresses for the clothing 
company. 

• Appraisers who are contractors to AMCs fall 
somewhere in the middle of those examples.

• This is an issue that may be fought over.
• As far as AMCs go, however, there is language 

supporting the contention in both federal and 
state AMC laws and rules that AMCs and 
appraisers are in “separate” businesses.
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California AB 5
“. . . the Agencies believe that the fundamental reasons to 
distinguish between AMCs and appraisal firms are that the 
business models of AMCs and appraisal firms are different . . . This 
conclusion is consistent with the fact that AMCs provide appraisal 
management services to third parties, including retaining 
appraisers to perform appraisals, but AMCs do not perform 
appraisals. By contrast, appraisal firms perform appraisals using 
one or more of the firm's employees or partners.”
-- Summary to Final Rule “Minimum Requirements for Appraisal 
Management Companies.”

Ø There is also something of a conflict between AB 5 and the 
state’s AMC registration law which defines an AMC as using a 
panel of “independent contractor” appraisers.

Ø This conflict could be resolved in the courts (if a case is filed) or 
in “fix it” legislation in 2020.
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What Do Courts Say About the Meaning of 
“Usual Course of Business”

(in part B of the ABC test)
Ø In practice, even courts disagree on the meaning.
Ø Some courts look at how the business describes itself — that 

could be a problem for unprepared AMCs. 
Ø Other courts think that “usual course” gets at whether the 

service is a frequent or major part of the overall business 
conducted by the company — AMCs could have a problem 
with that interpretation too.

Ø But again, for appraisal firms using appraisers as 
contractors, there’s just really no plausible argument 
around part B of the ABC test (so, like AMCs they should 
consider the exception we will talk about).
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So, Let’s Look at the Key Relevant Exception in AB 5
It’s the “business-to-business” exception:

If a business entity [an appraisal firm] formed as a sole 
proprietorship, partnership, limited liability company, limited 
liability partnership, or corporation (“business service 
provider”) contracts to provide services to another such 
business (“contracting business”), the determination of 
employee or independent contractor status of the business 
services provider shall be governed by Borello, if the 
contracting business [AMC or other hiring firm] demonstrates 
that all of the following criteria are satisfied:

(A) The [appraisal firm] is free from the control and direction of 
the contracting business entity . . .
(B) The [appraisal firm] is providing services directly to the 
contracting business rather than to customers of the 
contracting business.  [note legislative history]
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California AB 5
(C) The contract with the [appraisal firm] is in writing.
(D) If the work is performed in a jurisdiction that requires the 

[appraisal firm] to have a business license or business tax 
registration, the [appraisal firm] has the required business 
license or business tax registration.

(E) The [appraisal firm] maintains a business location that is 
separate from the business or work location of the 
contracting business.

(F) The [appraisal firm] is customarily engaged in an 
independently established business of the same nature as 
that involved in the work performed.

(G) The [appraisal firm] actually contracts with other 
businesses to provide the same or similar services and 
maintains a clientele without restrictions from the hiring 
entity.
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California AB 5
(H) The [appraisal firm] advertises and holds itself out to the 

public as available to provide the same or similar services.
(I) The [appraisal firm] . . . provides its own tools, vehicles, and 

equipment to perform the services.
(J) The [appraisal firm] can negotiate its own rates.
(K) . . . the [appraisal firm] can set its own hours and location 

of work.

(2) This subdivision does not apply to an individual worker, as 
opposed to a business entity, who performs labor or 
services for a contracting business.
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Implementation of AB 5 by AMCs
What are AMCs doing in response to AB 5?

For AMCs (and the appraisers who contract with them) who plan 
to continue operating in California, there are really three 
choices:
A. Change nothing, take the risk under the ABC test.
B. Convert contractor appraisers to employees. (What 

happens then if AMCs or appraisers get an exception?)
C. Seek to utilize the “business-to-business” exception.

Option (c) is being chosen by most knowledgeable AMCs. Three 
basic steps in doing that:
1. New contractor agreements, 
2. Revamp order forms, and 
3. Revise problematic service items.
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California AB 5 – Some Keys in New Contractor Agreements

Ø The agreements need to be between the AMC and the 
appraiser’s firm.  Cannot just be another individual 
appraiser agreement.  

Ø Appraisal firm is now agreeing to supply appraisals 
performed by its employee/owner appraisers. (AMC still 
qualifies those appraisers on its panel but the firm should 
probably have right to substitute appraisers, if it has other 
appraisers on staff.)

Example: “General Nature of FIRM’s Services to AMC. FIRM, 
through one or more of its APPRAISER(S) who are members 
of AMC’s panel of eligible real estate appraisers, will provide 
professional appraisal services in accordance with the terms 
and conditions of this Agreement for appraisal orders 
accepted by FIRM in separate engagement letters . . .” 
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California AB 5 – Some Keys in New Contractor Agreements

Ø Confirmation that the appraisal firm is one of the types of 
permitted entities – sole proprietor, LLC, partnership, 
corporation.

Example: “FIRM agrees and represents that FIRM is a sole 
proprietorship (owned either by an APPRAISER or a different 
individual), partnership, limited liability company, limited 
liability partnership or corporation engaged in the business of 
providing real estate appraisal services through licensed or 
certified real estate appraisers.”

Ø Additional representations about business licenses, offering 
services to others.
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California AB 5 – Some Keys in New Contractor Agreements

Ø Agreement explicitly states appraisal firm is expected to 
offer services to other parties.

Example: “FIRM actually and regularly contracts with other 
businesses besides AMC to provide the same types of real 
estate appraisal services provided under this Agreement. 
FIRM further understands and agrees that it is free, and 
expected, to maintain its own clientele and to provide services 
to other customers, including direct competitors to AMC, 
without any restrictions from AMC.”
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California AB 5 – Some Keys for New Contractor Agreements

Ø AMCs are seeking to get W-9s for the appraiser’s firm.  
Ø Though not legally required, an EIN provides evidence that 

the appraisal firm is a business entity and pays taxes as a 
business entity.

Side note: Using an EIN versus using your own SSN on W-9s is wise. 
Here is a good, short article from an impartial and pro-small business 
organization Nolo Press. It explains the reasons why sole-proprietors should 
want to have EINs for their businesses instead of using their SSNs (it helps 
prevent ID theft):
https://www.nolo.com/legal-encyclopedia/when-does-sole-proprietor-need-ein.html

Here is a link to the IRS site for obtaining an EIN (for free):
https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-
identification-number-ein-online
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California AB 5 – Common Questions
Ø Do lenders need to worry about the law if they have 

appraiser panels?
Ø Does this apply to AMCs, lenders or firms based outside 

California?
Ø What if a California licensed/certified appraiser is 

performing desktops relating to California properties at her 
desk in Nevada? 

Ø What about agents/brokers? 
Ø “My firm is a corporation, does the law still apply to me?”
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California AB 5 – More Questions
Ø “Does AB 5 say I have to get an EIN? (versus using my 

social security number)?”
Ø “Will AMCs scale back the long list of service standards 

and order details they often send out?”

Ø “Can a trainee be an independent contractor to my firm?”
Ø “How can I use appraiser contractors in my firm?”
Ø “Will appraisers get an exception to AB 5?”
Ø “I read that a judge has stayed AB 5”
Ø “What are the real risks?”
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Thank You

Peter Christensen
Christensen Law Firm

Santa Barbara, CA
805-696-2600

www.valuationlegal.com
peter@valuationlegal.com
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