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Page Utility Enterprises submits the following written comments for the 
Commission’s consideration. These comments are in response to the “Informational 

Document For Special Commission Meeting And Executive Session On Policy And 
Legal Issues Affecting The Post-2017 Hoover Allocation Process.”   

 
 
Formation of New Districts 

 
Page believes that entities/districts seeking to be considered for an allocation 

should be formed by the time the application deadline. This will provide greater 
certainty to the Authority and those participating in the process.  
   

Financial Considerations  
 

For contractors that do not have an established credit history with the Authority, 
the Commission should consider a letter of creditworthiness as a condition of the 
power sales contract offered to a potential customer. Such instruments are 

increasingly common and provide a means of protecting not only the Authority, but 
its other customers from the financial effects of another’s default. The Authority 

should also consider the ability of an entity to set and collect rates from its 
customers.  
 

Minimum Allocation Requirement  
 

This appears to be an issue limited to D-2 allocations. Establishing a minimum 
allocation could unreasonably foreclose a number of entities from obtaining any 

Schedule D power, unless all such entities are brought up to that minimum. Page 
would support adoption of a .1 MW minimum, but only if those entities under the 
threshold are brought up to that minimum. Alternatives 4 and 5 recognize that all 

Schedule D-2 applicants could be allocated a minimum of .1 MW.  
 

Excess Federal Resource Test  
    
Page supports the use of a “needs test” in order to help the Commission determine 

an equitable allocation as among contractors. However, Page is concerned that 
modifying the “needs test” to use the Sustainable Hydropower level instead of the 

Contract Rate of Delivery (CROD) for allocations of Colorado River Storage Power 
(CRSP) could result in unfair treatment among contractors.  
 

The Final Draft Plan used a “needs test” that considers the CROD for CRSP. ED7 and 
Ocotillo WCD are identified therein as needing less power than was allocated to 

them in 1986. Under the Final Draft Plan, and assuming status quo allocations, 
these districts would receive 100% of their needs and still have excess. That excess 
power is proposed to be distributed to others, depending on the alternative 
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presented along with the Final Draft Plan. Under Alternatives 4 and 5, the excess 
Schedule A power is distributed to Aquila Irrigation District. Aguila Irrigation District 

is moved out of Schedule B and over to Schedule A. (Aguila Irrigation District 
currently receives both Schedule A and Schedule B power.)  

 
ED7 and Ocotillo WCD have proposed a modification to the “needs test” such that 
the test would be based on SH instead of CROD for CRSP. Doing so, they say, 

would only modestly reduce their status quo allocation because there would not be 
excess, or as much excess. Like these districts, Page relies heavily on CRSP and 

understands well that actual deliveries of CRSP are far below the CROD. On the one 
hand, modifying the “needs test” to recognize SH would more accurately reflect 
Page’s need. But, on the other hand, Page may not benefit from such an 

adjustment unless its allocation is also increased. The only real beneficiaries of such 
an adjustment appear to be ED7 and Ocotillo WCD. These districts would receive 

100% of their “needs.” Meanwhile, Page is at risk of receiving only 1 MW when its 
“needs” test show a need of 14.468 MW (this figure would be higher if the needs 
test is modified to reflect SH for CRSP).   

 
Alternatives 4 and 5 are the only alternatives that recognize and begin to remedy 

Page’s under-allocation of power. Alternatives 4 and 5 are premised upon Aguila 
Irrigation District being moved from Schedule B to Schedule A, and redistributing 

3.8 MW of Schedule B power to Page and other municipal utilities. Page is 
concerned that if the needs test is modified then Aguila Irrigation District might not 
be moved from Schedule B to Schedule A.  

 
Thus, even if the Authority decides to modify the “needs test” to reflect SH instead 

of CROD for CRSP, it should still move Aguila Irrigation District out of Schedule B 
and entirely into Schedule A power. The Authority should then distribute the 3.8 
MW of Schedule B power to Page and other existing contractors under Schedule B.   

 
 

Schedule B Considerations  
 
Please see the discussion above under “Excess Federal Resource Test.” In addition:  

 
Some minor modifications to Schedule B allocations should be considered in order 

to put Page on par with other contractors. Alternative 5 is one such approach that 
addresses, at least in part, Page’s concerns. But even under Alternative 5, there 
remain a few Schedule B contractors that also receive Schedule A power. For these 

entities, their respective Hoover allocations (A and B power) would amount to 36% 
to 52% of their respective maximum allocations (assuming no adjustment to the 

needs test). But, Page’s allocation is still only 23% of its maximum allocation 
(again, assuming no adjustment to the needs test). Unlike Title 30 (which governs 
the allocation of Schedule A power), Title 45 (which governs the allocation of 

Schedule B power) does not require the Authority to provide preference to districts 
over municipal utilities. Page is not suggesting that major adjustments need be 

made, but is requesting the Authority to consider an adjustment in order to bring 



 

 

3 

 
4921153v2(46016.22) 

Page’s allocation to between 4.5 MW to 5 MW, so that its allocation is 
approximately 31% to 34% of its maximum allocation (based upon the federal 

needs test figures presented in the Final Draft Plan), which would be in line with 
other Schedule B contractors. 

 

 

LEGAL ISSUES  

The Red Book  
 

Page respectfully disagrees with the Final Draft Plan that the legal theory of 
administrative interpretation is not applicable to the post-2017 allocation process. 
On this point, Page supports the additional comments submitted on January 28, 

2015 by IEDA and by Moyes Sellers & Hendricks. Specifically, the applicable law 
that the Authority used and will use in allocating the Hoover resource has not 

changed since the Red Book was published. The Schedule B eligibility requirements 
constitute the type of longstanding and consistent administrative determinations 
that are given deference by courts.  

 
 

Eligibility For Schedule B Power  
 

Page respectfully disagrees with the Final Draft Plan concerning eligibility for 
Schedule B power. The Final Draft Plan proposes that entities eligible for Schedule B 
power include “municipalities, districts and other public bodies, as defined in ARS 

45-1702, but not groundwater replenishment districts under Title 48, Chapter 27.” 
This proposed criteria is less restrictive than that which was adopted in the Red 

Book and applied during the 1986 allocation process. For that process, the 
Authority concluded that “public utilities providing electrical service and districts 
organized to provide electrical service” (emphasis added) were eligible to receive a 

Schedule B allocation. The same criteria should apply today.  
 

The Final Draft Plan claims that reading the language in 45-1708(B) in such a way 
as to restrict the types of entities with whom the Authority may contract renders 
the language in 45-1710 meaningless. Page disagrees.   

 
Section 45-1710 is a general provision that allows municipalities, districts and other 

public bodies to contract with the Authority “as provided” under 1708(B). Thus, by 
its terms, 45-1710 is subject to the language in 45-1708(B). Section 45-1708(B) 
allows the Authority to enter into and carry out contracts for the sale and 

transmission of power from power projects included in the state water plan, but 
such power must be sold “at wholesale only.”  

 
The Final Draft Plan recognizes that 45-1708(B) mandates that “power from such 
power projects included in the state water and power plan shall be sold at 

wholesale only…” (emphasis added), but nevertheless claims that the Authority 
need not limit eligibility to utilities providing electric service and districts organized 

to provide electric service in order to comply with this unambiguous mandate. This 
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is so, according to the Final Draft Plan, because “wholesale” is defined in 45-
1702(13) as “sales to municipalities, districts or public utilities for resale or 

distribution.” According to the Final Draft Plan, the disjunctive “or” used between 
the words “resale” and “distribute” means that the two terms are mutually 

exclusive. This interpretation is flawed. A contractor that does not provide electric 
service can neither resell nor distribute power. Further, an entity that accepts 
power for distribution only has engaged the Authority in a retail transaction, which 

is expressly prohibited by 45-1708(B). 
 

This highlights another flaw with the Final Draft Plan’s interpretation that 
“wholesale” could mean that a contractor merely “distributes” the power. The Final 
Draft Plan states that the Authority places “paramount” importance on the potential 

contractor’s ability to set and collect rates with its own customers at levels 
sufficient to cover the costs of the Authority’s contract with the contractor. The 

ability of a contractor to set and collect rates does not exist if a contractor merely 
“distributes” power.   
 

Additional language in 1708(B) supports the criteria adopted in the 1986 allocation 
process. 1708(B) goes on to state,  

 
Any public utility providing electrical service and any district organized 

to provide electrical service may enter into such contracts with the 
authority for the sale and transmission of power and energy by which 
such public utility or district is obligated to make payments in amounts 

which shall be sufficient to enable the authority to meet all its costs 
allocable thereto, including interest and principle payments … 

(emphasis added). 
 
This language is specific and consistent with the proviso that the power be sold by 

the Authority to an entity that operates an electric utility.  


