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E-MAILED ONLY   January 28, 2015 

 

Mr. Mike Gazda 

Arizona Power Authority 

1810 West Adams Street 

Phoenix, Arizona  85007-2697 

 

Re:  Comments on the Arizona Power Authority (Revised) Public Information and Comment Draft 

Plan for the Hoover Power Allocation for the Post-2017 Period, dated December 29, 2014 

 

Dear Mike: 

 

Commenting on the revised Draft Plan at this point is a bit like trying to solve a puzzle with a 

number of remaining pieces not in place by putting only one in place.  In other words, other pieces, 

such as the status of the Arizona Power Authority (APA) appeals rules and the Commission 

decision on the order in which to proceed with the formal process, must also be considered, among 

other things.  Being interrelated, they are necessary pieces that must be put in place along with the 

legal and policy issue decisions that face Commission determination. 

 

Concerning the appeals rules, it is looking more and more like they need to be in place before the 

Commission makes a decision that would cause someone to wish to use these rules.  The 

Commission has already received a petition under A.R.S. Section 41-1033, which we have just 

seen.  The underlying resolution that engendered the appeal is discussed in the revised Draft Plan at 

pages 55-56.  The resolution gave direction to the consultants that certain types of information on 

water usage for agriculture in addition to regulatory requirements for the application form need not 

be included.  It appears that the petition allegation is that passing this resolution constituted a rule 

that needed to be subject to rulemaking procedures. 

 

The appeal process for this sort of complaint is specifically provided for in A.R.S. Section 41-1033 

and thus would not be subject to APA appeals rules.  However, the fact that something has 

happened already that has resulted in an appeal gives us a clear indication of how necessary the 

appeals rules are going to be even before the formal process is completed. 

 

In turn, the Commission’s choice of timeline, subject to a separate comment period, also must be 

taken into consideration.  The threshold question is whether applications will be submitted before 

the Preliminary Proposal is released or after.  That was the subject of a great deal of discussion at 

the last Commission meeting.  We suggested a hybrid of Option 1 that we will discuss further in 

separate comments.  The revised Draft Plan suggests that decisions on legal and policy matters will 

be contained in the Preliminary Proposal.  From the discussion at the last Commission meeting, it is 

our sense that some of these issues may be faced on an earlier timetable.  Thus, the timetable, the 

articulation of decisions on legal and policy issues and the successful completion of the appeals 

rules are all intertwined. 
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The threshold substantive issues that must be addressed, in our view, affect eligibility for an 

allocation.  When will the Commission bite that bullet?  Will it do so after the appeals rules are in 

place on the theory that such a decision would likely generate appeals?  Will eligibility decisions be 

made before applications are received?  Will doing so affect how the resources are dealt with in the 

Preliminary Proposal?  It seems inescapable to us that the answer to the last three of these questions 

must be “yes”.  People need to know where they stand now before they expend resources 

documenting an application form and verifying statistics.  The Commission needs to know which 

qualified entities are in front of it, in our view, before it makes a Preliminary Proposal.  Making 

decisions about eligibility, whether in advance or in the Preliminary Proposal, will likely generate 

from those decisions one or more appeals under the appellate rules the Commission should by then 

have in place.  The Commission has a dual task of formulating a schedule and having in place 

appeals rules when that schedule brings it to a point of decision making that can generate appeals. 

 

Some of the decisions that need to be made include whether to adopt the Draft Plan concept of a 

single entity applicant, clarifying the need for new and/or renewed Power Purchase Certificates for 

Hoover A and Hoover D-2A and addressing the Draft Plan analysis as to which “districts” are 

eligible entities.  The Commission must adopt, reject or modify these matters as well as others such 

as what is a new allottee and what does that mean in terms of applying for resources.  The 

Commission must decide whether to adopt the Draft Plan analysis of the relationship between 

A.R.S. Section 45-1708 and A.R.S. Section 45-1710, two statutes that were in place during the last 

allocation and about which the former Commission adopted a legal position that is contrary to the 

one suggested in the Draft Plan.  Will the Commission accept the Draft Plan analysis of what is 

Hoover D?  Even though the Draft Plan analysis fails to take into account the whole resource, the 

historic development of the resource and other factors that bring into question the use of a 

proportionality formula rather than mathematics to determine the nature of the resource as it must 

be dealt with under Arizona law, not federal law?  Will the Commission accept the analysis of the 

electric co-ops that Hoover D-2 is separate and uniform?  If these questions are not answered, which 

entities apply for what?  Can a new allottee apply for Hoover D-2 without knowing what is A or B 

and how much?  We suggest that the Commission draw up a list of these issues and reflect on when 

to opine on them.  That likely will be either before or in the Preliminary Proposal.  A decision on 

timing can follow. 

 

Along the way, the Commission has set up a separate comment period for the policy issues in 

Section V of the revised Draft Plan and a hearing on those comments.  When will those policy 

issues be decided?  Before applications?  Before the Preliminary Plan?  At or after the March 3, 

hearing?  This process will also need to be folded into the timeline. 

 

Finally, we do not agree, and we have previously made it a matter of record, that the legal theory of 

longstanding administrative interpretation is not applicable to this allocation process.  The 

applicable law that the Commission has used and will use in allocating the Hoover resource has not 

changed.  The Red Book, the document, is not the issue.  It is the interpretations of applicable law 

embodied in the Red Book that is our focus.  We have already supplied the Commission with our 

analysis that contradicts that in the Draft Plan.  We view this legal theory, longstanding 

administrative interpretation, as a valuable legal theory for the Commission.  It is, however, one 

legal issue presented in the Draft Plan that we believe the Commission can postpone considering. 
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There is a large list of decisions that have to be made as we have discussed above, although we may 

have missed a few.  The legal theory of longstanding administrative interpretation is a defensive 

weapon utilized by a public body when a decision is challenged.  Thus, basing a decision on that 

theory need not be made now as long as the Commission can articulate a rational basis for each of 

the numerous decisions it must make. 

 

While the Commission is grappling with this difficult situation, it must also approve the form of 

application that has been drafted, commented upon and amended by the consultants.  Potential 

applicants need to know that the form that they are being asked to use is in fact the form adopted by 

the Commission for that use.  As it stands now, it is merely a suggestion from the consultants. In 

our view, about which we will write separately, adopting this form does not create an appealable 

agency action but it does give potential applicants a finite target for their efforts. 

 

These comments supplement our prior comments on the issues presented by the Draft Plan.  It is our 

understanding that the consultants want to absorb the comments that are received on this version of 

the Plan and produce a “final” Draft Plan by the middle of February.  Given the long list of things 

the Commission must decide, it may wish to consider its decisions as a separate exercise from 

dealing with the Plan as drafted by the consultants, consider the consultant’s Draft Plan as 

informational and set a separate specific course of action for itself to address issues in the manner 

and on the timetable it chooses. 

 

Thank you for the opportunity to comment on this very important undertaking and this particular 

piece of the puzzle. 

 

 

    Sincerely, 

 

    /s/ 

 

    Robert S. Lynch 

    Counsel and Assistant Secretary/Treasurer 

 

RSL:psr 

cc: Doug Fant, General Counsel, Arizona Power Authority 

 IEDA Presidents/Chairmen & Managers 

 


