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E-MAILED ONLY  February 25, 2015 

 

 

Mr. Michael A. Gazda 

Acting Executive Director 

Arizona Power Authority 

1810 West Adams Street 

Phoenix, Arizona  85007 

 

Re: Policy and Legal Issues Affecting the Post-2017 Hoover Allocation Process, Attachment I to 

the APA Commission Agenda for February 17, 2015 

 

 

Dear Mike: 

 

The Irrigation & Electrical Districts’ Association of Arizona (IEDA) has submitted analyses and 

opinions on various versions of the consultant’s draft Plan and white papers.  We will not attempt to 

summarize those here but only incorporate them by reference concerning the issues identified in the 

above-referenced document. 

 

Rather, we will comment on the issues laid out in Attachment I seriatim for ease of reference. 

 

POLICY ISSUES 

 

1. Joint Applications. 

We believe that this is a legal issue based on the discussion of it in the Final Draft Plan.  It 

should be labeled as such and recategorized.  We cannot find fault with the analysis in the Final 

Draft Plan on this subject. 

 

2. Formation of New Districts. 

If the Commission allows the formation point to slip to the point at which it must make its 

decision after the 60-day marathon, there is every chance that one or more applicants might not 

still qualify even with this additional time.  If that turns out to be the case, then the Commission 

will have to consider what to do with this unallocable power.  It is possible that some of those 

receiving allocations may not eventually be able to sign contracts, leaving the Commission with 

the same problem.  The Commission needs to decide whether allowing the qualification date to 

slip and possibly exacerbate that additional problem is worth doing.  In any event, the 

Commission should set a drop dead date for the formation of new entities, including districts, 

based on statutory provisions.  When it relates to irrigation, electrical, power or agricultural 

improvement districts in Title 48, each of those chapters has specific periods of time for 

formation and a specific point at which a district is considered formed.  The Commission 
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should reference those statutory dates and not merely talk about when a district is “fully 

formed”.  If that specificity is not provided, the concept of “fully formed” will merely raise 

another legal issue that needs to be considered. 

 

3. Financial Considerations. 

We believe that it is unnecessary to require a “letter of credit worthiness or comparable 

information” from existing customers.  Their credit worthiness has been established.  Likewise, 

we believe requiring such credit worthiness evidence from established entities with financial 

track records is also unnecessary.  As to newly formed entities, there seems to be a rationale for 

asking for such evidence.  In any event, since this goes to the credit worthiness of the 

Authority, the Commission should rely on the opinion of bond counsel in dealing with this 

issue. 

 

4. Schedule C Power. 

There has been scant discussion of this subject between the Authority and its customers and 

interested parties.  We are concerned that, outside the purview of the existing customer base, 

this resource, actually Schedule C energy, is little understood.  In the existing program, were it 

available, it would be first used to raise the load factor of Schedule B capacity and then 

provided equally to all customers who are in a position to take it.  This has caused unforeseen 

financial consequences in the past.  We believe the Commission should consider whether it 

needs to address this issue in the allocation process at this time or can provide a separate 

dialogue about it during the contracting process that could lead to a better understanding of the 

resource and how to handle it. 

 

5. Length of Contract Term. 

The Authority will execute a contract with the Western Area Power Administration for a term 

of 50 years, a creature of express statutory mandate.  The Authority, in turn, has the ability to 

contract for the equivalent period of time.  It has raised the issue about whether it should do so.  

The history of the current contract, a 30-year contract, is that the Authority has worked with its 

customers to develop programs for management of the Hoover resource so as to make full and 

effective use of it.  These programs were developed after the prior allocation and have worked 

well this entire time.  Thus, the history of APA management of this resource is one of 

flexibility and innovation.  It would appear that these same tools are available post-2017 and 

can be addressed after the allocation process is completed.  While it is true that there have been 

many changes to the electric utility industry over the last 30 years, the Authority’s track record 

in maintaining flexibility and ingenuity in dealing with the resource bodes well for continuing 

that process.  Indeed, that conversation works out well with conversations that will be 

necessary on contracting as we jointly look to the future. 

 

6. Modification of Termination Clause. 

As you well know, Title 30 has a second look provision after 20 years.  Query whether that is a 

statute of general application to all contracts or only to Hoover A allocation contracts?  This is 

obviously a legal issue and one that needs to be determined before the nature of any such clause 

would be drafted.  Termination clauses in contracts are quite common and usually triggered by 

something that constitutes a breach of the terms of the contract.  If there are other reasons being 

contemplated to consider triggering a basis for termination, these need to be discussed and, in 

our view, have not been fully aired.  We believe that this subject can be dealt with in contract 

discussions after the allocation process is completed. 
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7. Minimum Allocation Requirement. 

The Western Area Power Administration surprised everybody in its final decision by asserting 

minimum and maximum allocation criteria in its final allocations.  Thus, it took all applications 

of all sizes before creating that yardstick.  The Authority apparently is not considering a 

maximum allocation and we certainly agree there is no reason to do so.  Whether a minimum 

allocation is useful may depend, as it apparently did with Western, on how many applications 

you receive below the 100 kW threshold and whether any of those present problems in terms of 

scheduling.  In other words, setting that threshold now based on an allocation methodology for 

Hoover D-2, to which we assume this will apply, may be premature.  Indeed, this may be a 

decision that decides itself based on the applications. 

 

8. Transmission Arrangements. 

Western has used the “benefit credit arrangement” as to the Indian communities only.  It has 

otherwise required that the resource be deliverable.  The Authority is not faced with allocating 

to Indian communities.  We are not aware of a public policy argument that would cause this 

particular arrangement to be utilized in the face of the high demand for the resource from those 

who can directly take it and provide customers with it. 

 

9. Power Purchase Certificates. 

We do not see the value of reworking Power Purchase Certificates for Hoover A power which 

would provide no additional information because no change in service territory has been made.  

Indeed, a number of entities have amended their Power Purchase Certificates in anticipation of 

the allocation process.  There is a legal question here concerning how the Authority can 

accomplish an automatic renewal.  The need for agreeing on a legal path to that end is 

important and should be addressed quickly.  We believe the Authority can justify doing so but 

will need to make a record to that effect. 

 

10. Treatment of Existing Customers. 

It is no secret that your existing customers all have asked, at a minimum, that they be 

reallocated the resources they have under contract subject to the necessary capacity and energy 

adjustments resulting from the 2011 Act.  There are a number of good and sufficient reasons 

why existing customers should be treated in this fashion.  Economies have been built up around 

this resource not only during the current contract but even before that.  The resource plays 

important roles in various parts of the state and various local economies will be substantially 

impacted should the resource be withdrawn from these customers in those areas.  But there is 

yet another reason for continuing to rely on your existing customer base.  The Authority has a 

30-year plus track record of financial stability which has made it almost a unique public entity 

in Arizona and the Southwest.  It has done so because of the stable financial situation it has 

with its existing customer base.  It is our view that it is in the Authority’s own best interest to 

retain its existing customer base toward that end.  The mission of the Authority includes 

maintaining its financial integrity.  Maintaining its existing customer base, as a matter of public 

policy, is consistent with the mission of the Authority.  To do so by reallocating to its existing 

customers is also equitable treatment as called for by the Authority’s regulations.  The existing 

customer base has supported the Authority in the Hoover uprates, the refinancing of the 

Visitors Center and other activities over a long period of time.  They supported the Authority in 

the efforts to get the 2011 legislation passed by Congress and signed by the President. 
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11. Reimbursement. 

As you well know, there are reimbursement requirements in the 2011 Act.  They are based on 

Congressional recognition of the inequity that would result without such reimbursements, the 

existing customer base for Hoover power having borne the brunt of these investments that will 

carry forward for many years.  Equitable treatment is a regulatory standard for the Authority.  It 

is only fair to mimic at the state level what Congress has legislated at the federal level. 

 

12. Excess Resource Test. 

This methodology was used in the 1985 allocation and it has been tested by your consultants 

for the same purpose in this allocation.  The question remaining is not whether to use it, but as 

to a single resource, Colorado River Storage Project power, whether to use the contract rate of 

delivery or what the Western Area Power Administration has deemed “sustainable 

hydropower” for the entities that have CRSP allocations.  It is a matter of public record that the 

contract rate of delivery for CRSP power has been a theoretical construct ever since the 

Secretary of the Interior determined revised operating criteria for Glen Canyon Dam in 1997.  

We note that, in allocating Hoover power, Western used sustainable hydropower and not 

CROD in its deliberations.  We are not aware of anything in the ongoing environmental 

processes concerning operation of Glen Canyon Dam that would lead one to reasonably believe 

that CRSP contractors will ever again enjoy CROD.  Since Western was able to find reasons 

not to use that standard, there seems to be adequate rationale for the Authority doing the same. 

 

LEGAL ISSUES 
 

13. Red Book. 

The question presented is the wrong question.  The Red Book is a document.  As such it is a 

compilation of decisions and analyses.  It is our view that the decisions and analyses related to 

eligibility in that document and other decisions and analyses that required interpretation of law 

and were necessary for the Commission to move forward in its allocation process are 

longstanding administrative interpretations of the law the Commission was charged with 

applying.  The fact that this decision making process was not repeated and, therefore, these 

interpretations not repeated, is irrelevant.  There has been no opportunity until now to repeat 

them and that is not a hard and fast criterion for applying this legal theory in any event.  Having 

said this, we believe that this is an issue that can be postponed.  Longstanding administrative 

interpretation is a theory of defense typically used by an agency when its decision has been 

challenged.  If its decision is not challenged, invoking this legal theory becomes irrelevant.  In 

other words, this is a matter that can be postponed as a rationale for decision making until the 

Authority sees whether its decision making is challenged.  Reserving this tool is only prudent 

legal strategy.  The Authority should punt this ball down the field. 

 

14. Definition of a District. 

Your consultants’ analysis of the definition of a district has been documented for months in 

various documents and retained in the Final Draft Plan.  We are not aware of a countervailing 

legal analysis that challenges this interpretation.  Indeed, it is our experience that most have 

agreed that it is a correct analysis.  The Commission can invite other views and indeed has 

previously invited other views but we cannot find fault with the analysis of what constitutes a 

district for purposes of allocating Hoover power. 
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15. Eligibility for Schedule B Power. 

Leaving aside the issue of longstanding administrative interpretation, there are good and 

sufficient reasons related to principles of statutory interpretation to adopt the interpretation in 

the Red Book that the subsequent amendment in 1982 of Subsection B. of A.R.S. Section 45-

1708 demonstrates that it was the intent of the Legislature to “narrow the field” with regard to 

specific marketing eligibility for Hoover B power.  The Final Draft Plan and its predecessors 

argue that the general provisions of A.R.S. Section 45-1710 apply and that the amendment to 

Section 45-1708 was merely explanatory and not limiting.  That position turns statutory 

interpretation on its head.  The entities mentioned in the amendment, a “public utility providing 

electric service and any district organized to provide electric service”, are quite specific but are 

also included within the terminology of Section 45-1710 that previously existed and was not 

changed.  Thus, in order to give meaning to the amendment, it had to mean something more 

than just a nice explanation.  It was, in fact, the Legislature narrowing the field to ensure that 

the resource was effectively marketed for the success of what had then become a different 

situation than when the law was originally passed.  The Central Arizona Project was under 

construction; the uprating of the Hoover Power Plant, which had long been an authorized 

project of the Arizona Power Authority but considered by many a pipedream, was being 

actively planned and these events would necessarily comingle in the near future for the joint 

success of both projects.  Any other interpretation renders the amendment of Subsection B. of 

Section 45-1708 meaningless.  It is axiomatic that courts will not assume the subsequent 

interpretation of a statute has no effect.  Since the entities named in the amendment could 

already contract, naming them had to have some additional purpose.  That purpose was to limit 

the field for this particular resource. 

 

POLICY/LEGAL ISSUES 
 

16. Eligibility for D-2 Power. 

The question of whether a post-1987 Schedule A or B power contractor is eligible for a post-

2017 D-2 power allocation and the parallel issue of whether an entity receiving a post-2017 

Hoover A or B allocation is eligible for post-2017 D-2 power present a fundamental legal 

question that must be addressed first.  It is clear from the 2011 Act that Congress intended D 

power to go to “new entrants”.  It effectively barred the contractors listed in the Act’s schedules 

for Schedule A and Schedule B allocations from receiving that power.  It then specifically 

allocated a portion of that power to Western for dealing with new California entities and to the 

Colorado River Commission of Nevada and the Arizona Power Authority for allocation.  Thus, 

the threshold legal question is whether or not the Arizona Power Authority, receiving Hoover 

D-2 in its sovereign capacity has taken that resource subject to the same federal restrictions that 

apply to Congress’ allocation to the Western Area Power Administration of D-1 power and, in 

California, D-2 power.  Clearly Western is governed by those restrictions.  Do the principles of 

federal sovereignty and federal supremacy implant on D-2 this same restriction?  If they do, 

then the legal answer to these parallel questions would appear to be no.  Indeed, it is the 

likelihood that the answer to these questions is no that provides a large base of support for 

reallocating Schedule A and B power to existing allottees because they will be deemed 

ineligible for the APA Hoover D-2 resource just as they were declared ineligible for the 

Western-allocated D-1 resource.  We are not aware of any precedent related to the allocation of 

a resource on which to rely to determine this decision.  Nevertheless, it must be determined in 

order to answer the questions presented.  Thus, the matter is a legal issue and not a policy issue. 
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17. Allocation of D-2 Power Under State Law. 

What is D-2 power?  That is the essential question.  It is not a question that Western need 

resolve nor is it a question for the Colorado River Commission of Nevada.  It is unique to 

Arizona because of the structure of our law.  To the best of our recollection, you have been 

presented with four different theories.  One is that this is a new resource carved out of whole 

cloth by Congress and therefore should be allocated as Hoover B.  Another comment has stated 

that new resources are specifically controlled under Title 30 and thus the resource is Hoover A.  

Your consultants have suggested that you divide the resource in the same proportion as the 

Authority was allocated Hoover A and Hoover B in the 2011 Act.  There seems to be no 

particular legal argument attached to that proposal.  Finally, we have outlined to you the 

mathematics of how Hoover D was created by Congress and potential consequences of using 

the mathematics in the federal act to determine the outcome.  One thing we know for sure, there 

is nothing “new” about the Hoover resource.  Before the uprates, it was what is was and is now 

what we call Hoover A.  After the uprates, Arizona law dictated that the new capacity and 

associated energy be marketed under Title 45 and became known as Hoover B.  Along the way, 

Western failed to allocate what turned out to be approximately 125 megawatts in capacity that 

the 2011 Act captured so that the entire nameplate capacity of the Hoover Dam Power Plant is 

allocated thereby.  We believe that the Authority is on the strongest of legal grounds if it can 

find a legal rationale for decision on this issue.  Its allocating this resource under either Title 30 

or Title 45 or both requires a legal judgment that all or a portion of the resource is subject to 

those statutory schemes.  We do not see how this issue can be decided as a policy issue.  It is 

vitally important that this issue be faced as soon as possible because it determines vital issues 

related to the ability to make an application to the Authority. 

 

18. The Application. 

Since the Authority acknowledged that its list was not exhaustive, we have added this issue.  

Applicants need to know that the Authority has actually adopted a form of application for them 

to utilize.  The consultants have presented you with a revised form of that application after 

much discussion and consultation with the Commission and interested parties.  This is 

obviously a threshold matter that must be considered.  The Commission’s rules dictate the 

essentials that need to be included in an application.  Some information not contained in the 

rules has been, by Commission resolution, deemed to be excludable going forward.  The 

Commission needs to bite this bullet and soon. 

 

Thank you for the opportunity to comment on these critical issues facing the Commission. 

 

 

     Sincerely, 

 

 

 

     Robert S. Lynch 

     Counsel and Assistant Secretary/Treasurer 

 

RSL:psr 

cc:  IEDA Members 

 


