
 
 

 
 
 
 

 
 
January 28, 2015 
 
VIA EMAIL 
 
Mr. Michael Gazda 
Executive Director 
Arizona Power Authority 
1810 W. Adams St. 
 Phoenix, AZ 85007-2679 
 
 Re: December 29, 2014 Version of Comment Draft Plan 
 
Mr. Gazda: 

 
On behalf of the Grand Canyon State Electric Cooperative Association (“GCSECA” or 

“Cooperatives”), I am offering the comments below on the Revised Public Information and 
Comment Draft Plan (“Comment Draft Plan”) that the Arizona Power Authority (“APA” or 
“Commission”) published on its website on December 29th.  GCSECA has been closely following 
the APA’s efforts to address many preliminary issues prior to the declaration of an availability of 
power and formal commencement of the application process for the Hoover Resource post 
2017.  We appreciate the opportunity to comment on the Comment Draft Plan.   

 
At the outset, we believe that the Comment Draft Plan has evolved to provide valuable 

guidance to the Commission.  As highlighted by David Fitzgerald at the workshop convened by 
the APA’s consultants on January 16th, GCSECA encourages the APA to adopt an approach that 
maximizes flexibility and minimizes potential risks for allottees.  In particular, we ask the APA to 
take such steps as necessary to adopt policies that will diminish the potential for litigation once 
allocations are made.  

 
The APA May Legally and Factually Rely on Title 45 to Allocate Schedule D Power 
 
The prior versions of the Comment Draft Plan have wrestled with the question of what 

law dictates the allocation of power made available under Schedule D.  We believe the most 
recent version of the Comment Draft Plan recognizes that there is no law that mandates that 
the power made available under Schedule D be allocated under Title 30 or Title 45.  The fact 
that there is no specific requirement for the APA affords the Commission greater discretion in 
how to proceed with the allocation of the power.   

 



 
 

 
 
 
Nonetheless, although the Comment Draft Plan correctly identifies that no amount of 

power must be allocated under Title 30, the question is only partially addressed as to whether 
the power made available under Schedule D can be allocated under Title 45.  In the latest draft, 
there is an effort to address the question of whether Schedule D power could be reasonably 
derived from the uprating.  The authors note that as a matter of a policy prerogative the APA 
could declare that the power made available under Schedule D could be allocated under Title 
30, Title 45 or a combination thereof.  While this approach may appear to provide a suitable 
avenue to address this question, GCSECA also believes that there is a sufficient legal basis by 
which the APA may conclude that Schedule D power should allocated in its entirety under Title 
45.  This legal basis is appropriate to consider even if the Commission decides as a matter of 
policy to allocate the Schedule D power pursuant to Title 45. 

 
In reviewing the Comment Draft Plan, the Cooperatives have noted that the analysis on 

how to allocate Schedule D power draws heavily upon marketing decisions made by Congress.  
In this context, the authors rely upon the marketable capacity to derive a formula that splits the 
capacity between Title 30 and Title 45.  In contrast, the Cooperatives have explained that the 
determination must be founded by determining what amount of Schedule D capacity is 
attributed to the uprating post 1984 and rely upon Title 45 to guide the allocation decision.  
Yet, in response to an early comment by the Cooperatives, the authors dismiss the assertion 
that the nameplate capacity was 1340 MW, citing to a Federal Register notice and Bureau of 
Reclamation report that declared that the Hoover project could provide roughly 1450 in 
dependable capacity.  

 
Here the distinction between nameplate capacity and marketable or operational 

capacity is erroneously blurred.  While the Bureau was able to provide additional capacity for 
sale from the project, the nameplate capacity remained 1340.  This is explained in the Federal 
Register notice referenced in the Comment Draft Plan.   

 
The renewal amounts of capacity were developed consistent with 

historical power marketing policy. In general, the capacity available for 
marketing from reclamation projects, has been based on that capacity, which is 
surplus to project needs, if an adverse water supply condition were to exist 
during a given contract period. Based on Reclamation hydrology studies, for the 
period 1987-1997, an adverse water supply condition would result in reservoir 
elevations that would still produce nearly rated head (approximately 490 feet) 
on the generating units. This means that if the marketing of power for the 1987-
1997 period from the Boulder Canyon Project were based upon historical policy, 
the nameplate rating or 1,340 MW of capacity would be marketed. 

 
Reclamation has published a special report, entitled "Hoover Powerplant 

Uprating Special Report," U.S. Department of the Interior, Bureau of Reclamation 



 
 

(May 1980), that indicates the powerplant will actually produce 1,450 MW at 
rated head. Arguments have been made that the renewal offer to each 
contractor should be based' upon the actual output of the dedicated generating 
units at rated head; the amounts shown in Reclamation's special shown in 
Reclamation's special report.1  

 
The Comment Draft Plan, however, has assumed that potential availability of 1,450 MW 

of capacity is synonymous with rated or nameplate capacity.2  This is an erroneous conclusion 
that needlessly injects doubt as to whether the power that is now available under Schedule D is 
associated with the additional capacity that was added to the original nameplate rating.   

 
Further confusion is sown when the Comment Draft Plan concludes that “[t]he 503 MW 

of capacity and 767,214,000 kWh of firm energy in Schedule B of the 1984 Act constitute the 
capacity and energy associated with the uprating project. See 1984 Act § 105(a)(1)(B), 98 Stat. 
at 1336 (authorizing “contracts for delivery commencing June 1, 1987, or as it thereafter 
becomes available, of capacity resulting from the uprating program and . . . associated firm 
energy . . . as specified in the following table”).   In this context the authors have erred in 
concluding that the 503 MW Congress chose to market under the Hoover Power Plant Act of 
1984 (“84 Act”) captures the totality of the capacity associated with the uprating.  However, the 
table specifically delineates that the Schedule B capacity is actually “contingent capacity” that 
becomes available as a result of the uprating program.   It is not the entirety of the capacity 
created by the uprating program. 

 
In fact, a mathematical calculation highlights the error of the conclusion in the 

Comment Draft Plan.  If the Comment Draft Plan is correct that the capacity associated with the 
uprating is solely limited to the 503 MW and the original nameplate capacity is 14503, the 
Comment Draft Plan only yields a total nameplate capacity of 1,953 MW.  Yet, the Hoover 
Power Allocation Act of 2011 (“HPPA”) allocated the total nameplate capacity of 2074 MW.  
There is 121 MW of nameplate capacity that is lost according to the math in the Comment Draft 
Plan.  This amount of lost “capacity” is also slightly greater than the total amount of capacity 
that was allocated for the entirety of Schedule D under the HPPA.  But for the addition to 
nameplate capacity that exceeded the marketed capacity under Schedule B, there would be no 
amount of power to allocate under Schedule D.  

 
While the Comment Draft Plan is incorrect in concluding that the 503 MW constitutes 

the universe of the nameplate capacity that was added after the 84 Act, the question remains 
whether there is a basis for the APA to evaluate what is uprating capacity as a legal matter.  

                                                      
1 Federal Register, Vol. 48, No. 90 at 20875 (May 9, 1983). 

2 Rated head should also not be confused with nameplate capacity. 

3 For sake of illustration only. 



 
 

Here, the 84 Act does provide a definition in Title I, “[t]he Secretary of the Interior is authorized 
to increase the capacity of existing generating equipment and appurtenances at Hoover 
Powerplant (hereinafter in this Act referred to as "uprating program").”  This is the 
authorization to increase the actual equipment – in contrast to marketing or operational 
capacity.  Moreover, this definition is not accompanied by a specific numeric definition.  It 
encapsulates all megawatts of capacity added in excess of the original nameplate capacity. 

 
Title 45 follows this approach in explaining that the Authority retains an interest in the 

“uprating project.”    Specifically, the statute declares that uprating project consists “of an 
increase in capacity of existing generating units at Hoover dam and power plant as a result of 
replacement and improvement of equipment for such units.”   Again, the reference to 
equipment as opposed to a marketing policy or operational parameters properly guides the 
inquiry back to the nameplate capacity for purposes of determining what constitutes the 
uprating. 

   
If the question on uprating is properly focused on equipment rather than marketing 

polices, there is no question that the increase in capacity – as a matter of physical plant – is 
approximately 734 MW.  Furthermore, as a legal matter both Federal and State law the 
definition of an uprating remains consistent and focused on the changes to actual physical 
equipment that were made to add capacity that could be marketed.  Here, the Commission can 
find the legal and factual roots to determine that Schedule D power should be allocated under 
Title 45. 

 
In contrast, there is a more tenuous track to conclude that the capacity associated with 

Schedule D should be allocated under Title 30.  Title 45 explicitly reserves the allocation of all 
capacity related to the uprating under Title 45 while preserving the authority to allocate power 
associated with the original contract under Title 30.   Here, the Commission has to find a legal 
basis to conclude that the power available under Schedule D is related to the power previously 
reserved under the original contract.   

 
The HPPA bears some responsibility for the misperception in this area by increasing the 

capacity for the Schedule A contractors and subtracting 5% of the energy.  While it may be 
tempting to conclude this indicates that 5% of the power was taken away from Schedule A, the 
HPPA is clear that only 5% of the energy has been subtracted.  This is an important distinction in 
the context of the allocation process and understanding the application of Title 45. 

 
As set forth in Section 1703 subsection C, “[p]ower and energy of the authority from the 

Hoover power plant modifications project and the Hoover power plant uprating project shall be 
sold by the authority pursuant to this article. The contracts for the sale of the power and energy 
of the authority from such projects shall be treated as contracts under this article.”  Power in 
this context refers to capacity.  Indeed, the terms are often interchanged in the electric utility 
industry.  Moreover, it also well established that capacity establishes a right to energy, yet a 
right to energy does not necessarily accompany a right to capacity.   

 



 
 

However, for the Commission to allocate Schedule D power under Tile 30 in part or in 
whole, the restriction in Title 45 requiring all capacity and associated energy to be allocated 
under Title 45 would require that the APA make a finding that capacity or power made available 
under Schedule D was taken away from Schedule A.   The final Schedule A allocation under the 
HPPA evinces no such reduction in capacity to afford the creation of Schedule D.  As a legal and 
factual matter, the Commission cannot correlate a reduction in energy under Schedule A to a 
loss of capacity.  No amount of Schedule A power was lost to create Schedule D.  A decision to 
allocate Schedule D power under Title 30 has tenuous roots in Federal and State law at best. 

 
The lack of a legal and factual basis to allocate power or capacity under Title 30 should 

deter the APA from looking to Title 30 to allocate all or a portion of Schedule D power.  
Furthermore, nothing in the law would prohibit the APA from determining as a policy matter 
that power made available under Schedule D should be allocated under Title 45.  As noted 
above, there are sufficient and suitable legal and factual roots for the Commission to determine 
that Schedule D, a wholly new resource should be allocated under Title 45.  As discussed below, 
policy considerations should guide this outcome as well.  

 
Sound Public Policy Encourages Use of Title 45 
 
Recognizing the quandary of no clear reservation of legal authority to allocate Schedule 

D power, the Draft Comment Plan raises the potential of resolving the allocation as a policy 
prerogative rather than legal requirement.   Although as discussed above, the Cooperatives 
believe that the language of Title 45 provides a legally and factually sufficient basis to allocate 
all of the Schedule D-2 power under Title 45, the Cooperatives also endorse this approach for 
several reasons.   

 
First, using Title 45 to allocate the Schedule D power yields the Commission the greatest 

discretion in fashioning an allocation approach for the Schedule D power.  Title 30 contains 
certain restrictions and limitations for the recipients of the power that could limit the approach 
that the Commission desires to take.  These limitations could provide an opportunity for a party 
to contest the APA’s actions and lead to future litigation.   The Commission can avoid these 
litigation “hooks” by relying on Title 45. 

 
In contrast, Title 30 provides less flexibility for the Commission and imposes 

requirements that could otherwise invite litigation.  For example, allocating power to certain of 
the cooperatives under Title 30 could be deemed a de facto violation of Section 125 even after 
the district preference is met.  As set forth in an October 17, 2015 letter that Patrick Ledger, 
Chief Executive Officer of Arizona Electric Power Cooperative (“AEPCO”) sent to Executive 
Director Mike Gazda, Section 125 set a cap on the total amount of power for purchase that is 
“generated by the waters of the main stream of the Colorado River.”4   

 

                                                      
4 Title 30, Section 125 A(2). 



 
 

To be clear, if the APA used Title 30 to allocate Schedule D power to certain of the 
cooperatives, those cooperatives would be vulnerable to litigation that would challenge 
whether the APA allocated power contrary to the limitations in law.  Our concern with this 
possibility has multiple dimensions: 

 
1. The potential loss of an allocation; 
2. The expense of defensing a law suit; 
3. The lost time and money that a cooperative may expend supporting an 

application that may not be ultimately successful. 
 

In this context, we also believe that the ability of the cooperatives to assist with the 
transmission of Hoover power for other recipients would be compromised.  In preliminary 
discussions with other transmission providers within Arizona, it has been suggested that 
Southwest Transmission Cooperative (“SWTC”) the transmission affiliate of AEPCO could assist 
several potential recipients with creative transmission solutions.  Some of these opportunities 
that could save a transmission expense for other recipients of Hoover power would be lost if the 
cooperatives are denied an allocation.  

 
The Comment Draft Plan correctly explains that compelling policy objectives that could 

be met using Title 30 are also available for the Commission to implement using Title 45. In 
particular, it explains that the edict to dispose of power in a manner to render the greatest 
public use may be met using Title 45.  In other words, the apparent advantages and policy 
objectives found in Title 30 may be achieved using Title 45 – without having an adverse or 
prejudicial effect.  The Cooperatives ask the Commissioner why not use Title 45 when the 
Comment Draft Plan has explained that there “would seem to be no bar” in doing so.5 

 
Eligible Entities 
 
As a final matter, the Cooperatives note that the Comment Draft Plan raises the 

question of whether an entity that receives power under Schedule D should be eligible for 
power made available under Schedules A or B.  Noting that an ambiguity exists on this question, 
the Comment Draft Plan nonetheless declares that Schedule D recipients may not legally be 
entitled to receive Schedule A or B power.  The proposed alternatives clearly reflect this 
approach.  

 
The Cooperatives encourage the Commission to refrain from making a legal finding on 

this question in the interest of ensuring the greatest flexibility for future Commissioners.  The 
same outcome may be achieved through a policy determination.  Indeed, as a general 
approach, the Cooperatives would support structuring as many decisions as possible on a policy 
basis in order to allow the greatest flexibility as possible in the future.   

 

                                                      
5 Comment Draft Plan at 40. 



 
 

Conclusion 
 
In preparing a final report, it remains vitally important for the authors to understand the 

difference between capacity as physical plant and marketable or operational capacity.  The 
Cooperatives appreciate the hard work that has gone into evaluating the question of whether 
Schedule D power should be allocated under Title 30 or Title 45.  In the end analysis, there is no 
clear overriding policy objective that requires the use of Title 30 to the exclusion of Title 45.  
We support a decisional framework that looks to resolve matters on a policy basis because it 
preserves the greatest amount of flexibility for the Commission and serve the broadest cross-
section of stakeholders best.  

 
We thank you for your courtesy in reviewing our comments and remain available to 

answer any questions about the issues we raise above and cooperative program in Arizona.  
 
      Sincerely,  
 
 
       

John Wallace, CEO 
       
 
 
 
 

 
 

 

 

 

 

 

 

 

 

 

 



 
 

 

 


