
 

 

May 6, 2015 

VIA EMAIL 

Mr. Robert Johnson, Acting Director 
Arizona Power Authority 
1810 West Adams Street 
Phoenix, Arizona 85007-2679 
 
 Re: Draft Arizona Power Authority Contract 
 
Dear Acting Director Johnson: 

 On behalf of the Grand Canyon State Electric Cooperative Association (“GCSECA”) which 

represents the interests of cooperatives in the State of Arizona, we are providing comments to the latest 

draft of the Power Sales Agreement (“PSA”) released by the Arizona Power Authority (“APA”) on April 

28th.  We note that responding to the latest draft of the PSA without the benefit of the APA’s rationale 

for including changes or not adopting recommendations raises challenges in providing comments on the 

most recent version of the PSA.  Although the workshop scheduled for Monday may answer questions 

presented below, we nonetheless present these comments for the sake of the record that the APA has 

been assembling in connection with the development of the contract language. 

Schedule D-1 Issues 

 At the outset, we remain concerned that the one-size fits all approach set forth in the PSA does 

not take into account the fact that the Schedule D-1 Power was allocated by Western and preempts 

State law and APA regulations in several areas.  The APA has observed that “through” provisions for the 

Western allocated power imposes certain conditions that the APA must honor.  In particular, the APA 

has stated to the Federal Agencies that the contract term must be for fifty years, for an amount no 

greater than the allocated amount, and authorize repayable advances.  We agree with each of these 

points but note that additional features of the Electric Service Contract (“ESC”) must be brought forward 

into the PSA.   In particular, for the D-1 power, the APA must specify: 

1. The contracts shall endure for fifty years; 

2. The Schedule D-1 power is not subject to recapture; 

3. The Schedule D-1 power may be reassigned consistent with the General Power Contract 

Provisions which apply to the ESC; 

4. Disputes shall be resolved either in arbitration or in court; 

5. Execution of the Implementation Agreement provided by the HPAA; and  

6. The right to relinquish Schedule D-1 power. 



The question of a fifty year term appears to be without question as the APA has represented to 

the Federal counterparties that this term applies to the Schedule D-1 power.  The other issues as noted 

below invite more discussion. 

The regulatory scheme underlying the power that may be recaptured is founded on the concept 

of available long term power that is marketed by the APA.  As defined in RS12-14-101, the term ““Long-

term Power” means any supply of Power that is available to the Authority for a period more than 366 

consecutive days and that is subject to the jurisdiction of, and disposition by, the Authority, including 

any Power recaptured by the Authority and any Power tendered or relinquished by a Purchaser.”  

However, while the Schedule D-1 power may touch upon the jurisdiction of the APA, it has never been 

subject to an allocation decision – or disposition – by the APA.  The Schedule D-1 power by definition 

falls outside the purview of the APA regulatory scheme.1   

 Because the Schedule D-1 power does not meet the fundamental definition of Long-term Power 

under the APA definition by virtue of its allocation origins outside of the State of Arizona, the question 

remains whether the assignment of this power remains subject to the terms and conditions of Section 

37.1 of the General Power Contract Provisions promulgated by Western.  As set forth in subsection 37.1 

of the GPCP:   

Any voluntary transfer of the contract or of the rights of the Contractor under the 

contract made without the prior written approval of the Administrator of Western may 

result in the termination of the contract; Provided, That the written approval of the 

Administrator shall not be unreasonably withheld; Provided further, That if the 

Contractor operates a project financed in whole or in part by the Rural Utilities Service, 

the Contractor may transfer or assign its interest in the contract to the Rural Utilities 

Service or any other department or agency of the Federal Government without such 

prior written approval; Provided further, That any successor to or assignee of the rights 

of the Contractor, whether by voluntary transfer, judicial sale, foreclosure sale, or 

otherwise, shall be subject to all the provisions and conditions of the contract to the 

same extent as though such successor or assignee were the original Contractor under 

the contract; and, Provided further, That the execution of a mortgage or trust deed, or 

judicial or foreclosure sales made thereunder, shall not be deemed voluntary transfers 

within the meaning of this Provision. 

 As noted above, the contract remains subject to termination if rights under the contract are 

assigned without the consent of the Western Administrator.  While this provision would appear to apply 

to the APA, the rights to the Schedule D-1 power remain subject to the Western allocation process and 

may not be fully assumed by the APA.  Because the allocation of and the rights to a specified amount of 

Schedule D-1 power originated with Western, Western could assert rights to approve the assignment of 

                                                           
1 This fundamental distinction provides a reminder why a separate contract should be executed for the Schedule 
D-1 power.  



rights to Schedule D-1 power as a matter of Federal preemption.  The failure to consult with Western 

brings significant penalties.  

 The current draft of the PSA limits dispute resolution to arbitration as required by State law.  

While this clearly applies to allocations of Long-term Power, the Hoover Power Allocation Act (“HPAA”) 

requires “any contract entered into pursuant to section 105 or section 107 of this Act” shall contain 

provisions by which disputes shall be resolved by arbitration or in court proceedings.  While the 

authority to enter into contracts with Schedule D-1 contractors has been delegated to the APA by in 

Section 105 (a)(2)(C)(ii)2, the operative phrase “any contract” applies to contracts executed by the APA 

for the Schedule D-1 power.  Absent the administrative obligation placed on the APA in Section 

(a)(2)(C)(ii), the APA must abide the terms and conditions of the HPAA, the Administrator’s decision in 

the allocation process, and the marketing criteria.  The failure to include access to court in Section 44 of 

the PSA fails to honor the requirements of the HPAA which do apply to the APA.   

 A similar construction of the statute also requires the APA to address the obligation under 

Section 105 (a)(2)(E) for each contract to require a new allottee to execute the Implementation 

Agreement.  Although Western has indicated that this obligation may not have a logical consistency in 

light of the resulting obligations, the plain language of the HPAA requires this provision in “each 

contract.”3    

 The PSA must also align with the ESC and afford the exercise of rights provided by the ESC.  In 

this respect, the PSA must afford the rights for the Schedule D-1 contractor to relinquish rights to the 

Schedule D-1 power consistent with the terms of the ESC.  As set forth in Subsection 16.3, the parties to 

the ESC have contemplated a process by which relinquished Schedule D-1 power is to be distributed 

within Arizona by the APA.  However, before the APA can allocate D-1 power as set forth in Section 16.3 

of the ESC, there must be a relinquishment of Schedule D-1 power.  Otherwise Section 16.3 becomes 

inoperable.4  From our perspective, however, the relinquishment of Schedule D-1 power remains a 

separate consideration from the relinquishment of Schedule D-2 power which arguably falls under the 

definition of Long-term Power.   

 General PSA Considerations 

 We continue to remain concerned with the structure of the contract as a take or pay agreement 

that does not acknowledge certain limited circumstances in which the obligations under the PSA shall 

                                                           
2  “In the case of Arizona and Nevada, Schedule D contingent capacity and firm energy for new allottees other than 
federally recognized Indian tribes shall be offered through the Arizona Power Authority and the Colorado River 
Commission of Nevada, respectively. Schedule D contingent capacity and firm energy allocated to federally 
recognized Indian tribes shall be contracted for directly with Western.  Section (a)(2)(C)(ii).   
3 Western’s explanation notwithstanding, the opportunity to participate on the Energy and Operations Committee 
set up by the Implementation Agreement (termed Restated Agreement under the ESC), remains a fundamental 
right afforded by the HPAA which should not be denied a new allottee because of the interpretation of the 
“through” language found in Section (a)(2)(C)(ii). 
4  Arguably, this relinquished power made available pursuant to Section 16.3 would fit the definition of Long-term 
Power and become fully subject to the APA’s regulatory regime. 



cease.  As we have noted before, the PSA should terminate in the event that the APA terminates the 

ESC.  Notwithstanding our repeated entreaties on this point, the PSA still contains rather draconian 

language in Section 3(b) which would obligate any customer to continue to pay for power for the term 

of the PSA whether or not the ESC remains in effect.  Here, the PSA has failed to import the protections 

that the APA and other contractors have incorporated into the ESC.5  There is language that may be 

adopted that preserves the take or pay obligation, but also recognizes the certain limited circumstances 

in which the obligation to pay should be released. 

 The obligation to pay in Section 7 also fails to acknowledge or recognize a true relinquishment of 

an allocation.  Although the language in Section 7 appropriately retains a payment obligation for power 

that may not be reallocated, the PSA should also contain a release for a customer who has relinquished 

its allocation in full.  The PSA does not provide for this potential instead leaving open the opportunity for 

a contractor to remain subject to the terms and conditions of a contract under which it is no longer 

receiving power.6  In this context, the last sentence in Section 16.1 of the ESC should provide a more 

proper standard for the PSA.  As captured in Western’s most recent draft, ‘[t]he Contractor shall remain 

responsible for all payments under this Contract unless and until a reallocation of the Contractor’s 

Allocation is implemented.”    

Discussion Items 

 In addition to the topics raised above, we note that there are several additional topics that merit 

discussion at the workshop on Monday.  In the interest of promoting a discussion we have refrained 

from providing written comments for the record because we would like to understand the APA’s 

position before providing additional observations.  These sections would include: 

1. Section 5 provisions on the definition of “pro rata”; 

2. The proper reference to Balancing Authority and delegation of rights to it; 

3. Whether the term “bill crediting” is appropriately captured in Section 8; 

4. Section 13, subsections (b), (d), (e), and (f),  

5. Section 29, subsection (b); and 

6. Whether allottees shall be deemed member utilities purposes of complying with the GPCP. 

Conclusion 

 We anticipate that there will be additional comments to offer on the latest draft of the PSA 

when we have completed our review of the most recent ESC.  In particular, we believe due care should 

be taken to review the definitions of the ESC to ensure that there is an alignment of terminology where 

necessary.   

                                                           
5 Language in Subsection 2(c) should be carefully considered here as well because the notice provision should not 
apply if the ESC has been canceled. 
6 For example, if a contractor has fully relinquished its allocation and the APA has allocated all power and 
repayment obligations to another contractor, what purposes are served by requiring the former customer to abide 
by terms and conditions of the agreement such as the obligations set forth in Section 35.   



 We look forward to participating in the workshop and remain available to answer any questions 

that you may have in advance.  

Sincerely, 
 
 
John Wallace 
Chief Executive Officer 


