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Re:

Dear Mike:

Policy and Legal Issues

On February 12, 2015, the Arizona Power Authority issued a document entitled

"Informational Document for Special Commission Meeting and Executive Session on Policy

and Legal Issues Affecting the Post-2017 Hoover Allocation Process" (the "PolicylLegal
Paper"). These comments on the PolicylLegal Paper are submitted on behalf of Buckeye

Water Conservation and Drainage District, Electrical District Number Six, Electrical District

Number Seven, Maricopa County Municipal Water Conservation District Number One,

Ocotillo Water Conservation District and Roosevelt Irrigation District.

Each policy issue listed in the Policy/Legal Paper is set forth below, followed by our

response.

L Joint Application;: lI/hether to allow a single application þr electric service

from rnore than one qualified Entity.

V/e do not have a position on this issue at this time.

Formation qf New Districts: Wether to allow entities that are in the process

of forming "districts" to receive a proposed allocation of post-2)17 Hoover
power subject to the condition that the district ß fully formed by the date of
execution of the power sales contract.

Our position is that the Authority should require that new districts must be

fully formed at the time the Post-2017 Hoover power applications are

submitted. The APA's regulations provide that only a "qualified entity" is

eligible to purchase power from the Authority. See e.g., Ariz. Admin. Code

R12-14-101(18) (,"Qualified Entity' means any Entity that is eligible to

purchase Power from the Authority under A.R.S. Title 30, Chapter I or A.R,S.

3142229.3
2125/15
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TiIle 45, Chapter 10.") and the statutory references cited therein. Neither Title
30 nor Title 45 recognizes a yet-to-be formed district as a "qualified entity."

Using the schedule for the allocation process adopted by APA, the sequence of
events will be as follows:

Apr1l27 Applications are due'

May 18 APA issues preliminary proposal.

June26 APA issues notice of eligibility and proposed

allocations.

September 24 Draft Power Sales Contract made available.

We urge the Authority to require that a potential applicant be a "qualified
entitt'' on or before Aprll 27 , 2015, in order to be included in either the May
18, 2015, preliminary proposal or the June 26 proposed allocations. If the

Authority does not take this approach, it runs the risk that at 5:00 p.m. on May
17, a new district is formed and the preliminary proposal must be entirely
redone. The same could happen on June 25, requiring all of the proposed

allocations to be redone. The suggestion that a district could be eligible for an

allocation if it is formed by the time power sales contracts are executed (ayear
or more after the proposed allocations are issued and all objections have been

resolved), is completely unmanageable. We cannot wait until the l ltn hour to
know who is in, who is out and how much everyone gets'

V/e fully support the January 29,2015, comments on this subject submitted to

the Authority by EDz, ED3, ED4, and ED5, and incorporate them herein by
reference.

Financial Considerations: Whether the Authority should require a letter of
credityvorthiness or comparable inþrmation as a condition of ø power sales

contract offered to a potential customer.

It is appropriate for the Authority to require financial information and

certification of that information from each contracting entity. 'We need to
know what a "letter of creditworthiness" entails to know whether the Authority
should require such a letter.

'We generally support requiring documentation comparable to what was

required in the post-l 987 allocation process.

Schedule C Power: Whether the Authority should adopt a "right of /ìrst
refusal" structure for allocating Schedule C power, as outlined in the Final
Draft Plan.

3

4.



Mike Gazda
February 25,2015
Page 3

RYTEYCRNIOCX
&A P P L E W H I T E

AttomeJs

We support the right of first refusal structure. This approach is consistent with
the approach followed in the post-l987 allocation process, and consequently

equable, as required by A.R.S. $ 30-124(B).

Lenqth o-f Contract Term:

We have commented on this issue on a number of occasions. We support a

contract length of50 years.

The existing customers were instrumental in the formation of the three-state

coalition and were critically involved in the success of the federal legislation
granting the Authority a 5O-year allocation. The justification for the 5O-year

term was that Anzona, Nevada and the California entities were willing to give

up 5Yo of their existing allocations to create a new entrant pool, in exchange for
the long-term certainty with respect to the remaining resource allocation. That

same justification applies not just to the Authority, but the Authority's existing

customers. The existing customers supported the Authority and helped

champion the federal legislation, and continue to be willing to give up a
portion of their existing allocations in exchange for the same certainty

contained within the federal legislation. The customer contracts should be for
a period of 50 years thereby creating consistency for Hoover A and Hoover B

customers to the 50 years offered by Western to Arizona Hoover D-1

customers, which will be contracted through the APA.

'We understand that the Commission is concerned that many things may change

in 50 years and that it is desirable to have the flexibility to address certain

changes. That same risk has been managed since 1987 via the recapture

provision in the Power Sales Contract and APA's Resource Exchange

Program. The combination of the two allows customers to voluntarily lay off
unneeded resource, while allowing other customers to have the beneht of
additional resources.

In the early years of the Power Sales Contract, circumstances were such that it
made economic sense for (1) SRP districts to buy capacity from SRP instead of
APA; and (2) APS districts to buy energy from APS instead of APA' As a

result, the SRP districts wished to voluntarily relinquish capacity to APA and

the APS districts wished to voluntarily relinquish energy to APA. However,

the last sentence of Section 29(b) of the Power Sales Act (allowing a voluntary
relinquishment which exceeded three (3) years to be permanently recaptured)

could have forced these districts to take all of their Hoover power every three

(3) years, even if it cost the districts more and resulted in no surplus being

available to others.

Likewise, when CAP water became available, it was economic for the CAP

districts to take CAP water and lay off Hoover. However, having the Hoover
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resource as a back-up in the event CAP was unavailable was very important.

As a result, the CAP districts had to consider whether to forego CAP water

every three years in order to fully use their Hoover power and avoid recapture'

In order to alleviate the need to make these otherwise unnecessary and

undesirable decisions, the Resource Exchange Program was created by APA'

It essentially provided a program for its customers to make economic decisions

and to make more Hoover available to others without risk of recapture' We

think that rolling these concepts into the Post-2017 power sale contracts is an

appropriate way to manage the risk of changed circumstances. We note that

rôsolution of this issue does not need to occur prior to the allocations; rather,

this can occur following the allocation process, with input from the interested

parties.

Lastly, the longer term power sales contracts provide the most secure method

of facilitating the issuance of bonds by the Authority.

On February 16,2075, the Authority issued the Final Public Information and

Comment Draft Plan (the "Final Draft Plan"). We concur with the Final Draft
plan,s conclusion that "[t]he Authority does not need to use shorter contract

terms as a tool for managing changed circumstances'"

Modi-fìcation o-f Termination Clause: The form of termination clause in power

sales contracts.

This issue should be taken up in the context of the Post-2017 contract

negotiations between the Authority and its allottees. The language in the

existing power sales contracts will be a good starting point. The existing

recaptvrehelinquishment language also could use some fine tuning' However,

we note that the "fine tuning" does not need to occur at this time; rather, it is
appropriate, and permissible to occur following the issuance of post-2017

proposed allocations.

Minimum Allocation Requirement; Wether the Authority should adopt a

losition that if an allocation methodology does not yield a minimum allocation
-of 

100 kilowatts (kW), then the entity does not receive any allocation of an

àntity receiving less than 100 kW under the allocation methodology to 100 kt|/
be decreasing other entities allocations' in some manner'

We do not have a position on this issue at this time' Howevet, we generally

support the approach adopted by WAPA, which is a minimum allocation of
100 kw.

6.
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Transmission Aruangements; \4lhether to approve the use of "benefit credit

affangements."

We do not have a position on this issue at this time.

Power Purchase Certifìcates: Whether to allow automatic renewal of existing
power purchase certifi.cates if the applicant certffies there is no change in

service tercitory.

We support the automatic renewal of power purchase certificates. We support

the adoption of resolution of the Authority which would provide that an

existing Power Purchase Certificate holder's Power Purchase Certificate will
not terminate so long as the holder is a party to any Power Sales Contract, as

defined in R12-14-1 01. 1 5

Treatment o.f Existing Customers:

We continue to support the position that the existing customers should be

treated in the same manner as the Authority was treated under the federal

legislation; i.e., a lYo increase in capacity and a 5%o decrease in energy'

The existing customers have contributed their time, Ioyalty, efforts and money

to protect, maintain and improve the Boulder Canyon Project and to assure that

the Authority continued to be entitled to the vast majority of its allocation, with
the potential to increase the amount of Hoover power coming to Atizona.

Many of the Authority's existing customers have a well-deserved expectation

that power will be allocated to them by APA, consistent with the manner in
which the APA was treated under the2011 Act.

Prior to the promulgation of the 20ll Act, staff leadership at APA and others

advocated letting WAPA allocate Hoover power to the three states using the

PMI (Power Marketing Initiative) process. This would have led to a veritable
bloodbath between Aizona, California, and Nevada, with no guarantee that

Anzonawould have been able to secure an adequate amount of Hoover Power.

To avoid this outcome, and avoid risking a depletion of Hoover power as a

resource for Arizona, the existing APA customers took the initiative and

successfully reached an agreement with California and Nevada to not try to
marginalize each other; ultimately, this compromise formed the foundation
upon which the 20ll Act was built. Given the existing customers significant
contributions, the Authority should, as a matter of policy, renew the existing
customer's allocation, less five percent, for the post-20I7 period.

Finally, existing customers should not be expected to give up more Ihan 5o/o for
new customers. This is consistent with the requirement that the APA "shall []
dispose[] of fpower] in an equable manner so as to render the greatest public
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service and at levels calculated to encourage the widest practical use of
electrical energy." A.R.S. $ 30-124. Equable means "free some sudden or

harsh changes." Requiring existing Hoover A customers to surrender more

than is required for the 5% pool would cause all such customers to suffer

"sudden" and "harsh" changes with respect to the energy portfolios and ability
to provide power. Consequently, any requirement for the existing customers to

give up more than 5o/o of their current allocations would not be equable, and

thus would not be consistent with the Authority's statutory duties and

obligations. It also would treal Anzona's Post-2017 Hoover A & B customers

equally to Post-2017 Hoover A & B customers in Nevada and Califomia.

Reimbursement: Whether the Authority should adopt ø reimbursement scheme

where potentiøl customers that do not currently receive post-1987 Hoover
power pay some share of the Hoover Dam Repayable Advances already paid
by the Authority, or costs incurredfor the Post-2}17 Hoover Power Allocation
Process.

The Authority should adopt a reimbursement requirement for all new APA
customers for the following categories of expenses:

a) Hoover Dam D-l Repayable Advances

b) Hoover DamD-2 Repayable Advances

c) APA Reallocation ExPenses

d) Parker-Davis and Intertie Repayable Advances

There are four categories of prior expenses that we propose for reimbursement:

Cateeory I - D-1 Repayable Advances.

Historically, the Bureau of Reclamation ("BOR") obtained appropriations from

Congress to fund capital replacements at Hoover Dam. In the early 1990s, as

appropriations began to dwindle, BOR starting expensing what would have

otherwise been treated as capital replacements. By "expensing," we mean that

the Hoover customers were billed for the full amount of a capital expense in
the year in which the expenditure was made.

Certain customers of the Colorado River Commission of Nevada sued Western

and BOR over this and other issues. The lawsuit ultimately was settled,

resulting in the execution of the Implementation Agreement between Western,

BOR and the Hoover contractors, including APA.

Section 6 of the Implementation Agreement addresses the issue of the funding
of replacements. Essentially, when appropriations are not available, the

Hoover contractors agreed to advance capital to be used for replacements. A
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portion of those advances are repayable to the Hoover contractors ("Repayable

Advances") when the existing Hoover contracts expire. Each new post-2017

contractor and each existing contractor which receives an increased allotment
of Hoover post-2017 must pay its proportionate share of the Repayable

Advances. That money is then paid to each existing Hoover Contractor who

receives a lower allocation of Hoover A and B than it currently holds.

With respect to Hoover D power, the federal legislation requires Western to "to
collect from new allottees apro rala share of Hoover Dam repayable advances

paid for by contractors prior to October 1,2077, and remit such amounts to the

contractors that paid such advances in proportion to the amounts paid by such

contractors. . ." HOOVER POV/ER ALLOCATION ACT OF 20ll,PL 112-

T 2, D ecember 20, 201 1, I25 Stat 7 7 7 . When APA receives this reimbursement

from 'Westem, pursuant to the provision cited above, such reimbursement

should be paid to or credited to APA's existing customers in proportion to their
pre-20I7 contributions.

Category 2 -D-2 Repayable Advances.

Insofar as "new allottees" apply for and receive an allocation from APA's
Schedule A, B, DZa, or D2b, they should be required to reimburse a pro rata

share of the Hoover Dam repayable advances to APA, in the same way D-l
new allottees reimburse Western for the repayable advances, as described in
Category 1, above. We initially proposed that such reimbursement should then

be paid or credited to APA's existing customers in proportion to their pre-2017

contributions.

Category 3 - Reallocation Expenses,

The APA is currently expending several thousands of dollars for the use of
legal and technical consultants in the development of the Hoover Allocation
Post-2017 Plan and Application process.

The Authority has the discretion to retain technical consultants and legal

counsel "for rendering professional and technical assistance and advice."
A.R.S. 45-1709(5). While these "reallocation expenses" benefit both existing

and new customers, the entire cost is currently being borne by the existing

customers.

The Authority has broad discretion with respect to rate setting, which would
allow it to include in rates with new, post-2017, customers a pto-rata charge

for reimbursement of these "reallocation expenses." See e.g. A.R.S. $ 30-

Va(C); A.R.S. $ 45-1708(B); A.R.S. $ 45-1709. Consequently, we are

proposing that, as a condition to receiving an allocation of Hoover power, each

new APA allottee pay a "reimbursement fee" based on its pro ruta share of
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such expenses, with such fee being paid or credited to the existing customers in
proportion to their pre-2017 contributions.

Categorv 4 - Parker-Davis and Intertie Repayable Advances.

At the July 15, 2014, APA Commission meeting, there was considerable

discussion regarding the $500,000t advance that APA made to 'Western in

order to pre-pay for transmission service. If no customers request APA to
transmit their 2017 entitlements, or if the quantity of transmission or

entitlements change, APA will necessarily need to refund the current

transmission repayable advances to the current customers and any future

repayable advances should be borne by the Post-2017 customers requesting

APA to secure transmission on their behalf. V/e believe that these types of
advances have been made with respect to both Parker-Davis and Intertie.

Excess Federal Resource Test: The methodology for calculøting whether an

applicant has excess federal hydropower resources, €.g., whether to use

Contract Rate of Delivery or Sustainable Hydropower for entities that have

allocations of Colorado River Storage Proiect power'

The numbers used in the Federal Resource Test formula (in the Final Draft
Plan) to represent the CRSP federal resource are significantly overstated. The

Final Draft Plan Spreadsheets use the CRSP Contract Rate of Deliver
("CROD") to quantify the CRSP federal resource. The more appropriate

number, as discussed in more detail below, is the amount of Sustainable

Hydropower ("SHP") made available under the CRSP contracts'

Prior to 1987 , the typical operations at Glen Canyon Dam were as follows:

Maximum Release - 31,500 cfs
Minimum Release - 1,000 to 3,000 cfs
Daily Fluctuations - 28,500 to 30,000 cfs

=1,300 MW

In October 1996, the Record of Decision on the Glen Canyon EIS was issued.

The decision selected "Modified Low Fluctuating Flows" as the operating

criteria for Glen Canyon Dam, which imposes the following operating

parameters:

Maximum Release - 25,000 cfs

Minimum Release - 5,000 cfs night

- 8,000 cß day
Daily Fluctuations - 5,000 to 8,000 cfs
Ramp Rate - 4,000 cß/hr - uP

- 1,500 cfslhr - down

=800 Mw
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In Novemb er 1996, the Record of Decision on the Marketing Criteria EIS was

published. 6l Fed. Reg. 56534 (Nov. l,1996). The Record of Decision states

that ,,potential impacts to natural and cultural resources result almost

exclusively from hydropower operations rather than ICRODI
commitment levels. In other words, the preferred alternative has no

significant impacts to natural and cultural resources". 61 Fed. Reg. 56534,

56536 (Nov. 1,1996).

The Record of Decision selected the following CRSP contract commitments:

1,449 MW CROD
6,156 GWh
48.5% load factor
3 5o/o minimum schedule requirement

61 Fed. Reg.56534,56536 (Nov. 1,1996)'

The CRSP customers had advocated the higher CROD commitment, in large

part to attempt to preserve the rights to transmission associated with the

difference between the CROD and the much reduced amount of CRSP po\Mer

that would actually be produced under the Modified Low Fluctuating Flow

operating regime.

Western and its CRSP customers negotiated an amendment to the CRSP

contracts to address the issue. Amendment No. 4 to the CRSP contract was

executed in February 1997. Amendment No. 4 provided for the following

amendments:

1. Established a high CROD in the contract'

2. Committed Western to deliver only SHP'
3. Defined Available Hydropower ("AHP") as the po\ryer actually

produced.
4. Defined SHP as AHP, plus a small amount of firming by

Western if AHP is less than SHP.

5. Allowed customers to schedule Western Replacement Power

("WRP") and Customer Displacement Power ("CDP") to firm
everything between the low levels of SHP/AHP and the high

CROD. This allowed the customers to take advantage of the

unused transmission and provided a mechanism to have

western purchase firming powef on the market if requested to

do so by the customers.

We have no reason to believe that Glen Canyon Dam will ever be operated in a
manner to allow for the delivery of CROD. SHP has been established as
'Western's contract delivery commitment to the CRSP customers. As such,
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SHP is the appropriate number to use when quantifying the CRSP federal

resource available to the CRSP customers.

'We urge the Authority to use the SHP amount in its Federal Resource Test

calculations when it issues the Preliminary Proposal consistent with Western's

use of SHP in their allocations of Hoover D-1.

Each legal issue listed in the Policy/Legal Paper is set forth below, followed by our

response.

I3 Red Book: I|/hether the Red Book constitutes a longstønding administrative
interpretation, subj ect to deference.

We view the Redbook as a long-standing APA interpretation of the statutes

and regulations goveming APA. The Redbook was established at a critical
time in APA's history and the development of energy policy in the State of
Arizona, and is thus an important guidance document with respect to the

expectations of the existing customers and the development and

implementation of the regulations and statutes goveming APA's conduct. We
support APA's reliance upon these interpretations where appropriate, as they
may provide APA with an additional shield as to the appropriateness of its
post-20I7 decisions. That said, we aglee that the Redbook does not bind the

Authority, nor does it control the Authority's allocation of post-2077 powel,

and thus there may be instances where it is appropriate for the APA to deviate

from the parameters of the Redbook. It appears that the Final Draft Plan

recognizes where it differs from the Redbook and explains why the change is

being made. Therefore, we are satisfied with APA's approach.

Defìnition o_f a District: Whether to adopt the interpretation in the Final Draft
Plan of the definition of "district" under Title 30.

We support the adoption of the interpretation of "district" set forth in the Final
Draft Plan.

14.

15. Elisibilin for B Power lI/hether to adopt the interpretation of
sections 45-1708 and 45-1710 of the Arizonø Revísed Statutes set þrth in the

Final Draft Plan, or adopt an interpretation consistent with Red Book.

V/e do not have a position on this issue at this time.

The two combination policy and legal issues listed in the Policy/Legal Paper are set

forth below, followed by our responses.

16. Elisibilin D-2 Power: Wether an entity that received øn øllocation of
post-1987 Schedule A or B power is eligible þr an allocation of post-2017 D-2
power; whether øn entity that receives an allocation of post-2017 Schedule A
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or B power is eligibleþr an allocation of post-2017 D-2 power; whether the

Authority should make this decision as a policy or legal determination.

We do not have a position on this issue at this time.

17. Allocation o.f D-2 Power (Jnder State Lqw: Wether the Authority should

allocate D-2 power under Title 30, Title 45, or a combination thereof; whether

the Authority should make this decision as a policy or legal determination.

V/e do not have a position on this issue at this time.

Thank you for this opportunity to comment on these important policy and legal issues.

Very truly Yours,

Sheryl A, Sweeney

Ed Gerak
Jim Wales
Bill Van Allen
R. D. Justice
Glen Vortherms
Jim Sweeney
Jeff Woner
Donovan Neese
Ken Saline
Dennis Delaney


