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January 28, 2015 
 

Preliminary Comments  
of 

Moyes Sellers & Hendricks 
on 

 “Revised Public Information and Comment Draft Plan 
 Hoover Power Allocation Post-2017” 

 
The Authority has requested written comments on the document distributed on December 29, 
2015, captioned “Arizona Power Authority (Revised) Public Information and Comment Draft 
Plan   Hoover Power Allocation Post-2017” (the “Revised Draft Plan”).   
 
Below are brief comments by Jay I. Moyes and Jason Y. Moyes, of Moyes Sellers & Hendricks, 
Ltd., offered on behalf of Aguila Irrigation District, Electrical District Number Eight, 
Harquahala Valley Power District, McMullen Valley Water Conservation & Drainage District, 
Tonopah Irrigation District and City of Safford. 
 
We appreciate the long and hard work devoted by the Commissioners, Authority staff and the 
outside legal and engineering consultants to produce the Revised Draft Plan.  We support the 
ongoing fair and transparent process required to accomplish the monumental task at hand.  
 
In large part we strongly support the progress and preliminary directions reflected by the Revised 
Draft Plan and its attached alternative allocation methodologies spreadsheets 
(“Spreadsheets”).   Our clients are all existing customers of Hoover A and/or Hoover B; hence 
our interest is most focused on those two resources.  We support the fundamental underlying 
conceptual policy embodied in the alternative methodologies for Schedules A and B in the 
Spreadsheets, viz., that existing customers’ allocations are protected except only as modified by 
the reductions agreed to in negotiation of the Hoover Power Allocation Act of 2011 (the “2011 
Act”), which provided the new Schedule D power that is to be allocated to address requests from 
new allottees.  That fundamental policy is reflected most clearly in Alternatives 1 and 2.  While 
we have some views on issues affecting allocations of Hoover D, we are less concerned about 
the specific details of the final methodologies applied to Hoover D so long as the above-stated 
fundamental policy continues to govern the methodology for allocations of Schedules A and B. 
 
On April 28, 2014, we submitted comments to the “Public Information and Comment Draft Plan 
of March 19, 2014”, many of which comments have application to the Revised Draft Plan; and 
by this reference we incorporate those earlier comments, as applicable.    
 
We offer the following additional brief comments for consideration on some of the specific 
issues raised in the Revised Draft Plan: 
 
The Role of the Red Book 
 
We continue to acknowledge that the Red Book does not necessarily bind the Authority nor does 
it dictate the ultimate outcome of the Authority’s post-2017 allocations.  However, the Red Book 
reflects important, well-reasoned legal interpretations made by the Authority regarding 
longstanding governing statutes and regulations that have not substantively changed in over 30 
years.  We respectfully disagree with portions of the analysis of the Revised Draft Plan in this 
regard.  In particular, we believe the legal and policy interpretations that formed the basis of the 
Red Book’s Schedule B eligibility requirements constitute exactly the type of “longstanding and 
consistent” administrative determinations given deference by courts in each of the cases cited by 
the Revised Draft Plan to support its contrary argument.  
 



2 

 

 Further,  we think that as a matter of administrative process it is unnecessary and would be a 
mistake for the Commission to either directly or by implication abdicate the value of the 
Redbook as one of several tools available to legally support and defend the Commission’s 
ultimate decisions in the post-2017 allocation proceedings.  For that reason, if no other, we 
recommend inclusion of the Redbook in the administrative record for this proceeding. 
 
Eligibility for Schedule B Power 
 
The Red Book specifically excluded municipalities that did not have electrical utility operations 
from eligibility for post-1987 Schedule B power.  We believe the Red Book’s interpretation in 
this regard is still correct.   In order to justify a departure from that Red Book interpretation, the 
Revised Draft Plan devotes about 5 pages (at Section IV.B.1.) in a strained attempt to reconcile 
what it reads as unclear provisions of the State Water and Power Plan.   
   
A.R.S. Section 45-1708(B) requires power from State Water and Power Plan projects to be sold 
by the Authority “at wholesale only.”  Section 45-1702(13) defines “wholesale” as “sales to 
municipalities, districts or public utilities for resale or distribution.”  But Section 45-1702(9) 
explicitly defines “retail” as sales to “entities for their use and not for resale.” In both common 
and legal parlance the plain meanings of the terms “wholesale” and “retail” denote mutual 
exclusivity, and one can reasonably presume that the legislators intended that result when they 
explicitly defined and used those two terms, and then specified that uprating power be sold at 
wholesale only – i.e., at wholesale, not at retail.  
 
We respectfully disagree with the Revised Draft Plan’s analysis because it elevates the wholesale 
definition’s use of “or distribution” in disregard of the converse retail definition’s use of the 
words “for their use and not for resale.”  If, as asserted by the Revised Draft Plan, distribution is 
distinct from for resale, then such distribution surely falls within the meaning and intent of the 
phrase “for their use and not for resale” in the definition of retail.  A municipality either sells to 
third party customers or it doesn’t; and if it isn’t in the business of selling to customers, then it 
would be using the power “not for resale”, which use is defined, for these purposes at least, as 
retail.  And because such “distribution” is retail it cannot be wholesale.   
 
The Revised Draft Plan asserts that all related statutory provisions must be read and construed 
together so as to, as much as possible, give effect to the plain meaning of each.  We believe the 
Revised Draft Plan disregards the very clear definition of retail in reaching its strained 
interpretation of wholesale, in order to expand the eligibility for Hoover B beyond the limits 
clearly intended by the Legislature.  Suffice it to say that we look forward to further discussion 
with the Authority’s consultants about this area of honest disagreement.    
 
Financial Considerations 
 
 We support the policy that applicants having no financial history with the Authority  be 
required to submit reasonable proof of ability to make payments under a power sales contract in 
order to be considered.  Those new entities that have not yet been legally formed, or cannot 
provide proof of creditworthiness, should not be considered qualified.  Without such a 
requirement, the Authority could  violate A.A.C. § R12-14-201(1) and might potentially impact 
the Authority’s bond rating. 
 
Eligibility for Schedule D-2 Power 
 
 We continue to support the principle  of “old to old, new to new” when it comes to 
eligibility for D-2 power from the Authority, consistent with the intent of Congress and the 
underlying philosophy embodied in its allocations of post-2017 power to Arizona, Nevada and 
California.  The allocation of post-2017 A or B power should be mutually exclusive from the 
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allocation of D power. Western has interpreted the 2011 Act to preclude existing A and B 
Customers from receiving D allocations, and the Authority has stated publicly, and the Revised 
Draft Plan proposes, that the Authority agrees with that interpretation. Since entities that 
currently receive A or B power are precluded from applying for D-2 power from the Authority 
because they are not “new allottees” for whom D power is exclusively reserved, new allottees 
applying for D-2 should conversely be excluded from receiving A or B power. 
 
Application of State Law to D-2 Power 
 
 Title 30 authorizes the Authority to contract for “electric power developed from the 
waters of the main stream of the Colorado river . . .which . . .may be made available, allotted or 
allocated to the state in its sovereign capacity.”  Nothing in Title 30 limits its jurisdictional 
application  to solely that category of power later denoted as “Schedule A” power.  Rather, Title 
30 generally governs any category of power allocated to the state that isn’t specifically 
delineated and separately governed by superseding statute.  It is true that Title 45 was later 
adopted to direct how the Authority was to handle a new source of power – but not just any and 
every “new” category of power.  Title 45 was specific to only Hoover uprating power, 
designated by Congressional allocation as Schedule B power, arising  pursuant to the State Water 
and Power Plan.  The Revised Draft Plan correctly points out that “Title 45 only supersedes 
provisions of Title 30 if the matter is addressed in Title 45.”  Title 45 only addresses power 
associated with uprating under the State Water and Power Plan.  It does not address other new 
categories of power that may be allocated to the Authority.  The new Congressional allocation of 
Schedule D power is, by definition, not Schedule B power.  The fact that the capacity and energy 
calculations associated with D power equate to reductions of A or B power does not change the 
statutory legal character of D power.  Consequently we are of the view that all D-2 power should 
be treated as “new” power being “made available, allotted or allocated to the state in its 
sovereign capacity” under Title 30. 
 
Schedule B Considerations 
 
 We recognize the Authority’s statutory mandate to support to the State’s water resources 
and allocate Schedule B power in accordance with the State Water and Power Plan, pursuant to 
Title 45.  This policy mandate has been appropriately implemented through the current recapture 
and relinquishment relationship  between CAWCD and the other current B Customers. We 
believe that the allocations of post-2017 Hoover B power should preserve and renew the same 
allocations to and relationship among the existing Hoover B Customers, subject only to the 
quantitative modifications to Schedule B made by Congress in the 2011 Act.  
 
Schedule C Considerations 
 
 In the unlikely event that Schedule C energy becomes available to Arizona, we support a 
structure where Schedule B Customers have a right of first refusal for such amounts of Schedule 
C energy as is available until the Schedule B capacity factor is brought up equal to the Schedule 
D capacity factor.  Thereafter, Schedule B and Schedule D Customers should have a right of first 
refusal for such amounts of Schedule C energy as is available to bring the Schedule B and 
Schedule D capacity factors equal to the Schedule A capacity factor.  Any balance of Schedule C 
remaining should be offered proportionately to all Authority Customers.  We believe Schedule C 
contracts supporting this arrangement should be entered into during this 2017 allocation process. 
 
Length of Contract Term 
 
 The Authority’s existing Customers were instrumental in the successful passage of the 
50-year contract term that Western will enter into with Arizona, Nevada, and the California 
entities.  The Authority’s contracts with its Customers should mirror Western’s contract with a 
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50-year term.  The Authority’s existing Resource Exchange Program and recapture provisions of 
the Power Sales Contract already provide sufficient flexibility for the Authority to address 
changed circumstances in the future.  In addition, A.R.S.§ 30-127 allows the Authority to 
terminate contracts after 20 years to accommodate future operational changes, if needed.  Longer 
term contracts will also enhance the Authority’s bond rating.  
 
Minimum Allocation Requirement 
 
 It could be argued that, from an administrative and economic efficiency standpoint, a 
one-megawatt minimum threshold for the new D-2 allocations would be prudent and would 
simplify the necessary transmission and scheduling arrangements.  However, provided that new 
allottee applications are addressed solely with allocations of D-2 power, and given Western has 
made its D-1 allocations in 100kW increments, we do not feel the need to presently assert policy 
arguments regarding minimum allocations. 
 
Substantiation of Data in Applications 
 
 We support a requirement that all applicants submit reasonable documentation to 
substantiate the reported data for power and/or water usage. 
 
Power Purchase Certificates 
 
 We believe that all Power Purchase Certificates set to expire at the same time as their 
corresponding Power Sales Contracts should be renewed automatically, by resolution of the 
Authority Commission, as applicable, subject to any modifications necessary for those 
Customers whose service territories may have changed.  It would be an inefficient use of time 
and resources to require every continuing A Customer to reapply and proceed with the full 
regulatory hearing procedure for a new Power Purchase Certificate, if their service territory has 
not changed. 
 
Reimbursement  
 
 It is our view that any funds related to repayable advances that Western returns to the 
Authority, as required by the Implementation Agreement, should be promptly passed through to 
the post-1987 Schedule A and B Customers who actually paid those repayable advances, in 
proportion to their respective contributions.  We do not support the Authority using those funds 
for the APA fund, or any other operations purpose or mechanism that would effectively reduce 
rates for all post-2017 Customers.  Any option that involves the APA holding the funds for 
future purposes unfairly benefits new allottees who did not contribute to the original repayable 
advances. Prompt reimbursement will ensure that the recipient customers can appropriately 
account to their respective customers, who change over time. 


