
	   1 

 
Arizona Power Authority 

Staff Proposed Response To Comments on  
June 17, 2016, Final Draft Power Sales Contract 

June 29, 2016 
 

Section 29 – Power Purchase Certificates 
 
Comment No. 1: The use of the defined term “Allocation” in Section 29 should be changed to 
the defined term “Entitlement.”   
 

Response: Arizona Power Authority (APA or Authority) staff concurs that the term 
“Allocation” in Section 29 be changed to “Entitlement.”  APA regulations provide that 
power acquired under Title 30 shall be used only in the geographic area established by 
the legal description in the Power Purchase Certificate (PPC).  Arizona Administrative 
Code (A.A.C.) § R12-14-203(F).  The June 17, 2016, Final Draft Power Sales Contract 
(PSC) defines the term Customer’s Entitlement as the amount of the Customer’s 
Allocation that the Customer is entitled to receive in the Contract Year.  Thus, the term 
Customer’s Entitlement reflects what will be made available and used by the Customer in 
a given year.  Because A.A.C. § R12-14-203(F) addresses the use of power in the 
geographic area described in a PPC, use of the term “Entitlement” in Section 30 is more 
consistent with the regulations. 

 
Defined Terms 

 
Comment No. 2: In the definition of “Electric Service Contract,” the Electric Service Contract 
(ESC) should be dated “as of” since the PSC must be signed first. 
 

Response: APA staff recommends that there not be any date used to identify the ESC 
because the ESC will not be dated until Western and Reclamation review and execute.   
APA will need to execute the PSC prior to executing the ESC and returning it to Western 
and Reclamation for review and execution.  Therefore, APA staff recommends that the 
definition of ESC read as follows: 
 
Electric Service Contract means the Agreement Contract No. 16-DSR-12626 between the 
Authority and Western, effective October 1, 2016 dated ______________, Contract No. 
16-DSR-12626, and authorized by the 2011 Act, pursuant to which the Authority 
purchases Hoover Capacity, Hoover Energy and Hoover C Energy, as the same may be 
amended or supplemented. 

Comment No. 3: Capitalize “new allottees” everywhere it is used. 
 

Response: APA staff recommends capitalizing “new allottees” everywhere it appears in 
the PSC. 
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Comment No. 4: The defined term “Net Repayable Advance” should be simplified as follows:  

“Net Repayable Advance means the difference between the amount that New Customers 
and Recapture Customers Allottees must pay under Section 21(a) of this Contract and the 
amount of any Repayable Capital Investments that the Authority must pay Western under 
Section 20.5.4 of the Restated Agreement, plus the amount collected by the Authority 
from New Customers receiving Hoover A Capacity and Hoover A Energy and Recapture 
Customers under Section 21(a) of this Contract.” 

 
Response: APA staff concurs.  The proposed revision to the term “Net Repayable 
Advance” should be accepted because it further simplifies the definition. 

 
Comment No. 5: The definition of “Net Repayable Advance” needs to be consistent with 
Section 21. 
 

Response: The term “Net Repayable Advance” is consistently used in Section 21(c) as a 
defined term to describe the amount that will be distributed, if any, to “Existing Non-
Recapture Customers.” 

 
Comment No. 6: APA should consider whether new Schedule A and Schedule B allottees are 
“New Allottees”, as that term is defined in the PSC. 
 

Response: Although all Schedule A and B Customers may be “new” because all are new 
contracting parties, the term “New Allottee” is a defined term in the PSC. The definition 
of “New Allottees” is:  

 
New Allottee means Customers not receiving Contingent Capacity and 
Firm Energy under subparagraphs (A) and (B) of paragraph (1) of 43 
U.S.C. section 619a(a), including in the State of Arizona, those Customers 
that received a Hoover D-2 Capacity and Hoover D-2 Energy allocation 
from the Authority, and those that received a Hoover D-1 Capacity and 
Hoover D-1 Energy allocation from Western that contract with the 
Authority for the power allocated to them by Western. 

There are not any Customers receiving Hoover A or B Capacity and Energy that fit 
within this definition. Thus, APA staff does not recommend any revisions to the 
definition of “New Allottee.” 

Comment No. 7: The definition of “Revenue Requirements” in Item (10) and the new language 
in Section 11(m) do not fit together.  If an election to participate were included in Section 11(m), 
then they would fit together.1   

	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1 The commenter referenced “11(l)” in this comment.  There was a formatting issue with the 6/17/16 track-changes 
version of the contract that was posted to the APA web site.  The clean version posted to the web site on the same 
day accurately reflected the intended location of the paragraph as “11(m).”    
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Response: Regardless of whether an express election provision exists in the PSC, 
Item (10) under the definition of “Revenue Requirements” and the new language in 
Section 11(m) fit together.  Item (10) provides for collections by the APA, and if APA 
realizes net revenue from a power development project that APA participates in on behalf 
of the Customers, then Item (10) requires APA to credit all Customers through the 
Revenue Requirement.   

While Item (10) and Section 11(m) fit together, for the reasons discussed in Response to 
Comment No. 8, APA staff recommends deleting Section 11(m). 

Section 11(m) 

Comment No. 8: Section 11(m) is troubling.  If the new power development project is revenue 
producing, net revenues should first be applied to refunds to all APA customers.  Once the 3% 
charge used to study the new power development is fully refunded from net revenues, just the 
participants would then receive net revenue credits as contemplated in the Revenue Requirement 
definition, Item (10). 

Response: Item (10) of the Revenue Requirements addresses the APA’s right to collect 
3% of Revenue Requirements for power development activities, and the APA’s 
obligation to credit Revenue Requirements, if the project is net revenue producing.  As 
drafted, Item (10) provides for an ongoing credit against Revenue Requirements, which 
benefit would flow to all Customers in the form of reduced rates.  Item (10) does not 
mention “refunds” because it is not the intention that some sort of limit be set on the 
amount of the benefit that the Customers may receive through Item (10).  The credit 
would continue even after the Customers are “paid back” in an amount equivalent to what 
they paid in if the project continues to generate net revenue. 

Because APA does not intend to provide for a “refund” under Item (10), as discussed in 
the previous paragraph, there will not be net revenue available over and above an amount 
“refunded” that could then flow to just those Customers that participate in a power 
development project.   

While Item (10) and Section 11(m) could conceivably work in conjunction with each 
other, upon further consideration, APA staff recommends that Section 11(m) be removed 
from the PSC.  First, the Customers that choose not to participate in a studied project 
would still receive a benefit from the payments made under Item (10) for the study.  
Those Customers would be basing their respective decisions not to participate upon the 
information generated in the study.  This is a benefit to the non-participating Customers, 
and a refund, on top of the benefits of the study, would confer an additional benefit for 
which they have not paid. 
 
Also, crafting Section 11(m) in a way that clearly contemplates the various hypothetical 
Customer and APA participation scenarios is too complicated for inclusion in the PSC 
and unnecessary.  The arrangements for participation in future projects should be left to 
future agreements.  Further, Section 11(m) likely creates potential third-party 
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beneficiaries – i.e., all other Customers - in the bilateral contracts between APA and each 
Customer.  This is a complication that should be avoided.  

 
Term of Contract 

 
Comment No. 9:  Section 2(c) should acknowledge that the ESC also controls the term of D-1 
non-Indian contracts.  The law might change but not the Authority/Western Area Power 
Administration (Western) contract. 
 

Response: The Authority will be acknowledging, by executing the ESC, that the ESC 
controls the contract term of D-1 non-Indian contracts.  See ESC § 30.  Therefore, an 
acknowledgement in the PSC is unnecessary. 

 
Management of Funds At Issue in Post-Contract Audit 

 
Comment No. 10: The following paragraph should be added as Section 11(n): 
 

Western has acknowledged that it continues to collect post-retirement 
benefits (PRBs) in Hoover power rates both for itself and the U.S. Bureau 
of Reclamation (Reclamation).  Such funds are deposited in the Colorado 
River Dam Fund (Fund) and remain in that Fund.  Western’s Hoover 
contractors, including the Authority, are funding an end-of-contract audit 
of Boulder Canyon Project (BCP) finances including PRB collections.  
The Authority agrees to ensure that the total amount of PRB collections 
deposited in the Fund for Hoover power sales through September 2017 is 
identified and quantified by Western and Reclamation and accounted for 
separately from any such PRB collections made as part of charges for 
Hoover power for service beginning October 1, 2017.  The Authority 
further agrees to separately credit any PRB monies refunded to the 
Authority to pre-and post-2017 customers as appropriate. 

 
Response: APA does not concur.  Given the uncertainty associated with the scope and 
the timing of any such refund of PRB monies, APA staff recommends that management 
of any refunds be left to the discretion of the Commission at the time of any refund.  
Further, while the Authority will carefully review the audit, and comment as appropriate 
about the accounting, the Authority cannot ensure or contractually guarantee that Western 
will account for the collections in any specific way.  Thus, placing such an obligation on 
the Authority in the PSC is inappropriate. 

 
Section 17 – Assignment 

 
Comment No. 11: Add back in “SECTION 17”, now labeled “Assignment.” 
 

Response: Section 17 of the 6/17/16 clean final draft is correctly labeled as the 
“Assignment” section.  The title for Section 17 of the initially posted 6/17/16 track-
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changes version should have been “Assignment.”  This was inadvertently dropped, but 
the track-changes version has been corrected. 
 

Section 18 – Records and Accounts 
 

Comment No. 12: The language in subsection (b) concerning the Authority’s obligation to 
notify the Customer upon receipt of a public records request for Customer information obtained 
during any audit should be included a separately denominated subparagraph (d) because it relates 
to the Authority’s responsibilities, not the Customer’s. 

 
 Response: APA staff concurs and recommends that language concerning notice to the 

Customer by the Authority, with the amendments proposed in response to Comment No. 
13, be inserted as new subparagraph (c) because the provision addresses an Authority 
obligation: 

 
Comment No. 13: The proposed separate subsection (d) (now (c), as noted in Response to 
Comment No. 12) should have as a notice period five (5) business days after receipt of the 
Authority’s notice.  Otherwise, mailed notice, which starts the time period when sent (Section 
33), would eat the time up. 
 

Response: APA staff recommends that the proposed subsection (c) be revised to provide 
the Customer timely notice of any such request so that the Customer can take any action 
it deems necessary to prevent disclosure of certain documents.  APA staff recommends 
the following revision to this passage: 

 
In response to any public records law request for information related to 
the Customer’s conduct of its business or utility operations that may be 
contained in records obtained by the Authority during such an inspection, 
the Authority will actually notify the Customer within five three business 
days of receipt of such request, and will, if possible, give notice of the 
estimated date that the Authority will disclose any documents the 
Authority deems subject to disclosure.   

 
Comment No. 14: At the end of subsection (d) (now (c), as noted in Response to Comment No. 
12), APA should add: “[t]he Authority shall identify in such notice any item in the public records 
request that is or may be information subject of a confidentiality agreement with the Authority or 
not subject to disclosure under Arizona or federal law.  The Authority will confer with the 
Customer prior to responding to the request.” 
 

Response: APA staff does not concur.  APA should not be responsible for telling the 
Customer what may or may not be confidential.  That independent determination needs to 
be made by each party, respectively, with advice from legal counsel as may be 
appropriate.  Further, the Authority cannot commit to conferring with the Customer prior 
to responding to the request because the law might otherwise require prompt disclosure, 
and the requirement to confer may impede timely disclosure. 
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Comment No. 15: The second sentence of Section 18(b) should be revised as follows: 
  

“When reasonable grounds for insecurity arise in regard to the Customer’s ability to pay 
any obligation due under this Contract, and upon written request and reasonable notice to 
the Customer, the Customer agrees to permit the Authority’s auditors or audit 
representative to inspect such records or documentation.” 
 
Response: Section 18(b) currently reads: 
 

The Customer agrees to maintain accurate records and supporting 
documentation relating to the conduct of its business or utility operations 
which provide the source of payment of the Customer’s obligations under 
this Contract and upon written request and reasonable notice agrees to 
permit the Authority’s auditors or audit representative to inspect such 
records or documentation.  In response to any public records law request 
for information related to the Customer’s conduct of its business or utility 
operations that may be contained in records obtained by the Authority 
during such an inspection, the Authority will notify the Customer within 
five days of receipt of such request.  The Customer shall maintain such 
records and documentation for at least three years after the close of the 
Customer’s fiscal year. 

APA staff does not concur with the proposed revision to Section 18(b).  Section 18(b) 
concerns an inspection right for issues that are broader than just a Customer’s ability to 
pay.  Other legitimate reasons to inspect records related to the Customer’s conduct of its 
business or utility operations include the need to confirm the Customer’s service territory 
or load.  The Authority needs to be able to retain the right to do so. 

 
Section 21 – New Customer and Recapture Customer Obligations 

 
Comment No. 16: The words “capacity” and “energy”, as used in Section 21(a), should be 
capitalized. 
 

Response: APA staff does not concur.  The terms “Hoover Capacity” and “Hoover 
Energy” are both defined terms in the PSC that refer to the APA’s Contingent Capacity 
and Firm Energy, rather than all Contingent Capacity and Firm Energy allocated under 
the 2011 Act.  The intent is to identify all Contingent Capacity and Firm Energy, and 
therefore, the Authority recommends the following clarifying revision where these terms 
appear in the formula in Section 21(a): 
 

C = Customer’s percentage of all Hoover Contingent cCapacity allocated 
under the 2011 Act. 

E = Customer’s percentage of Hoover Firm eEnergy allocated under the 
2011 Act. 
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Section 40 – Entire Agreement 

Comment No. 17: The term “Agreement” should be “Contract.” 

Response: APA staff concurs and recommends changing the term “Agreement” to 
“Contract” throughout Section 40. 

Section 45 – Equal Employment Practices 

Comment No. 18: The changes that appear in the 6/17/16 version of the PSC removed 
references to “contracting agency” and “contracting officer” in Section 45.  Instead of deleting 
these references, the references should have been changed to “Authority” as follows:  

(a)  The Customer, unless otherwise exempt by federal or state law, will not 
discriminate against any employee or applicant for employment because of race, 
age, color, religion, sex or national origin. The Customer will take affirmative 
action to insure that applicants are employed and that employees are treated 
during employment without regard to their race, age, color, religion, sex or 
national origin. Such action shall include but not be limited to the following: 
employment, upgrading, demotion or transfer, recruitment or recruitment 
advertising, lay-off or termination, rates of pay or other forms of compensation, 
and selection for training, including apprenticeship. The Customer agrees to post 
in conspicuous places available to employees and applicants for employment 
notices to be provided by the Authority setting forth the provisions of this 
nondiscrimination clause. 

 
(c)  The Customer will send to each labor union or representative of workers with 
which it has an understanding a notice to be provided by the Authority advising 
the labor union or workers’ representative of the Customer’s commitments under 
this section and shall post copies of the notice in conspicuous places available to 
employees and applicants for employment. 

 
Response: APA staff concurs.  In this circumstance, the APA serves the role of 
“contracting agency.” 

 
Section 7(c) 

 
Comment No. 19: Section 7 (c) of the PSC addresses termination of a D-1 allocation. 
Specifically, the contract reads: 

If Western offers Customer’s Hoover D-1 Capacity and Hoover D-1 Energy to the other 
non-tribal Western allottees in the State of Arizona that have executed a Power Sales 
Contract with the Authority, and one or more of these allottees accept Customer’s 
Hoover D-1 Capacity and Hoover D-1 Energy, then the Customer’s contract will 
terminate. 
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This language is only partially correct when read in concert with Section 16.3 of the ESC, which 
provides for reallocation within Arizona and then to other contractors if there are no contractors 
in Arizona willing to accept the power.  Therefore, the following sentence should be added after 
the sentence above: 
 

In the event that the entire relinquished allocation is not reallocated within the State of 
Arizona, the Customer’s contractual obligation for D-1 power will terminate if Western 
allocates the remaining schedule D-1 allocation in other parts of the Boulder Canyon 
Project marketing area. 

 
Further, in the first (italicized) passage above, perhaps the term “contractual obligation for D-1 
power” should replace “contract.” 
 

Response: APA staff recommends that the proposed changes be accepted, with clarifying 
revisions to address use of defined terms in the PSC.  APA staff recommends the entire 
Section 7(c) be changed to read as follows: 

 
If Hoover D-1 Capacity or Hoover D-1 Energy is made available under 
this Contract, the Customer may permanently relinquish Customer’s 
Allocation of Hoover D-1 Capacity and Hoover D-1 Energy to Western.  If 
Western offers Customer’s Hoover D-1 Capacity and Hoover D-1 Energy 
to the other non-tribal Western allottees in the State of Arizona that have 
executed a Power Sales Contract with the Authority, and one or more of 
these allottees accept Customer’s Hoover D-1 Capacity and Hoover D-1 
Energy, then the Customer’s contractual obligation for Hoover D-1 
Capacity and Hoover D-1 Energy will terminate.  In the event that the 
entire relinquished allocation is not reallocated within the State of 
Arizona, the Customer’s contractual obligation for Hoover D-1 Capacity 
and Hoover D-1 Energy will terminate if Western allocates the remaining 
Hoover D-1 Capacity and Hoover D-1 Energy in other parts of the 
Boulder Canyon Project marketing area.  The Customer will remain 
responsible for all payments under this Contract unless and until a 
reallocation of the Customer’s Allocation is implemented.  If Customer’s 
Contract includes Hoover D-2 Capacity and Hoover D-2 Energy in 
addition to Hoover D-1 Capacity and Hoover D-1 Energy, then 
Customer’s Contract will remain effective with respect to Customer’s 
Hoover D-2 Capacity and Hoover D-2 Energy. 

 
Distribution of Payments That the Authority Might Receive Under the ESC 

Comment No. 20: The PSC should contain a provision that provides for payment to the 
Customers of any payments received by APA under the ESC, through, for example, a Winstar-
type case.  Such a provision would limit disagreements in future years. 

Response: Staff does not concur.  Such a provision would bind future APA Commissions 
to use such payments as they determine is appropriate given the specific circumstances 
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before the Commission at that time.  An alternative method of distributing or accounting 
for the payments might result in greater benefits to the Authority and its customers.  
Contrary to the suggestion that there will be disagreements in future years, restricting 
flexibility now and binding future Commission seems more likely to result in discord.   
 

Credits 

Comment No. 21: There needs to be a provision that recognizes APA’s obligation to flow 
through credits that are received by APA under the ESC, like carryover funds. 

Response: Section 7.9 of the ESC effectively passes through credits received by APA 
associated with amounts paid to Western or Reclamation under the ESC.  Section 7.9 
provides that when a carryover exists because actual expenses are less than the annual 
revenue requirement, or actual revenues on which capacity and energy payments were 
based, the carryover shall reduce the revenue requirement in the next fiscal year.  Thus, 
implementation of Section 7.9 will result in APA, and in turn, the Customers, receiving 
the benefit through lower rates than would otherwise be imposed absent the carryover. 
 

Approval as to Form 
 

Comment No. 22: APA legal counsel should approve the contracts as to form. 
 

Response: APA staff concurs in part and recommends that a provision be included in the 
contract for APA counsel to approve the contract as to form.  APA staff further 
recommends that APA Special Counsel, Stuart L. Somach, execute this provision.  The 
following provision should be included as Section 47 of the PSC to explain the scope of 
Authority Counsel’s approval as to form: 
 

Section 47. Authority Counsel Approval As to Form 

 Authority counsel has reviewed this Contract and approved it as to 
form.  Approval as to form entails assurance that the following situations 
have been addressed: (i) identification of the parties; (ii) offer and 
acceptance; (iii) existence of contract consideration; and (iv) that certain 
provisions specifically required by statute are included.  Approval as to 
form should not be considered as approval of the appropriateness of the 
terms or conditions of this Contract or the underlying transaction.  In 
addition, approval of to form should not be considered approval of the 
underlying policy considerations addressed by this Contract. 

 
APA Counsel Attestation 

 
Comment No. 23: APA legal counsel should attest to the existence of certain facts related to the 
APA’s ability to contract similar to those attestations that are required of Customer counsel in 
Section 30 of the Customer contract. 
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Response: The reason for the attestations required of Customer counsel in Section 30 are 
unique.  Section 30 has been included to support existing (and future) bond covenants.  
There is no similar compelling basis for APA to attest to such matters. 

 
Section 30 – Customer Counsel Attestation 

 
Comment No. 24: APA should send in word format a form of opinion letter requested from 
counsel to customers concerning the contract, as set forth in Section 30. 
 

Response: Section 30 of the contract contains the language that the Customer’s counsel 
needs to include in such an opinion and is easily adaptable for use by each Customer.   

 
Section 24 - Remedies of the Authority 

 
Comment No. 25: If a non-tribal D-1 contract is terminated pursuant to Section 24(c), the 
resource will be handled by Western under Section 16 of the ESC, pursuant to Section 30 
thereof.  That should be acknowledged in the PSC. 
 

Response: Staff does not concur.  The PSC does not need to restate Section 16 of the 
ESC, which will control the disposition of the Hoover Capacity and Energy that was the 
subject of the non-tribal D-1 PSC.    

 
Section 27 – Recapture of Hoover Capacity and Hoover Energy 

 
Comment No. 26: If any non-Indian Hoover D-1 allocation is reduced, the reduction will be 
dealt with by Western under Section 16 of the ESC pursuant to Section 30 thereof, and such 
reduction shall not just require approval of an APA action.  The last sentence of this section is 
incorrect. 
 

Response: Staff does not concur.  APA will manage any reduction in a Customer’s 
Hoover D-1 Capacity or Hoover D-1 Energy, with approval by Western.  Section 30 of 
the ESC states that “[a]ny termination, change in allocation, or assignment of Contingent 
Capacity and/or Firm Energy allocated to the new Western Allottees as set forth in 
Exhibit A shall require approval by Western, such approval not to be unreasonably 
withheld, and shall be documented in a revised Exhibit A.”  A reduction in or recapture 
of a Customer’s D-1 Allocation is effectively a “change in allocation,” and such a 
procedure is subject to approval by Western, but will not be directly undertaken by 
Western.  Any “reallocation” of a reduced allocation of Hoover D-1 Capacity or Hoover 
D-1 Energy will be handled by Western under Section 16.3 of the ESC.  ESC, § 16.3. 

 
Section 28 – Effects of Recapture 

 
Comment No. 27: Since any recapture or reduction will cause Western to reallocate the resource 
and, if given to other non-Indian Arizona D-1 allottees, require exhibit amendment or new 
contracting, the customer’s ability to terminate “upon written notice” in Section 28(b) could 



	   11 

leave Western and the Authority with recaptured D-1 not yet reallocated.  A customer should not 
be able to walk away before a substitution is completed. 
 

Response: APA staff concurs that Section 28 should be modified to provide for a 
continuing obligation to pay until there has been a substitution.  APA staff recommends 
the following revisions to 28(a) and 28(b) to ensure this obligation exists: 
 

(a) In the event that the Customer’s Allocation of Hoover Capacity or Hoover 
Energy is recaptured or forfeited in whole or in part or is reduced in part or 
reduced to zero pursuant to the provisions of this Contract, the rights and 
obligations of the Customer under this Contract, including, but not limited to, 
its right to receive Hoover Capacity and Hoover Energy and its obligation to 
pay for Hoover Capacity and Hoover Energy, shall be reduced in proportion 
to such recapture, forfeiture or reduction, as the case may be; provided, 
however, that the reduction in the obligation to pay shall not be reduced 
unless and until a reallocation of Customer’s Allocation has been 
implemented. 

(b) If Customer’s Allocation of Hoover Capacity and Hoover Energy is 
recaptured in whole or reduced to zero, this Contract shall not terminate; 
provided, however, that in the event of such recapture or reduction to zero, if 
the Customer is not in default of this Contract and a reallocation of 
Customer’s Allocation has been implemented, the Customer shall have the 
right, upon written notice to the Authority, to terminate this Contract, and 
upon such termination the Customer shall no longer have any rights or 
obligations under this Contract. 

Section 32 – Notices 
 

Comment No. 28: The types of notice produce dramatically different results for the Customer.  
For “electronic mail”, notice can be immediate (if confirmed) and the clock runs from that point 
for Customer action.  For mail or delivery service, the clock begins to run before actual receipt.  
The commenter suggests two options to address this issue: (1) add five (5) days if mailed or sent 
by delivery service; or (2) provide that mailing is with return receipt or delivery includes 
affidavit and run the clock from actual receipt like “electronic mail.”   
 

Response: APA staff recommends that the effective date of mailed notice set forth in 
Section 32(b) be modified as follows: 

All notices or other writings will be deemed served on: (i) the day that 
they are personally served, (ii) five days after the notice is deposited, 
postage prepaid, in the United States mail or with another qualified and 
recognized delivery service, or (iii) if served electronically, on the day that 
the recipient confirms receipt. A party may at any time, by written notice, 
change the designation or the address of the person to whom notices are 
to be sent. 
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APA staff further recommends that, as shown, the last sentence of Section 32(b) be 
deleted, and moved into Section 32(a) as follows: 
 

Any notice, demand or request provided for in this Contract, or served, 
given or made in connection with this Contract, other than payments 
required by Section 11 or Section 21, shall be in writing and shall be 
deemed properly served, given, or made if delivered in person or sent by 
United States mail or other qualified and recognized delivery service, 
postage prepaid, or sent by electronic mail if the recipient confirms 
receipt, to the persons as set forth in Exhibit D.  A party may at any time, 
by written notice, change the designation or the address of the person to 
whom notices are to be sent.  Each party agrees to promptly notify the 
other party of a change in the information in Exhibit D. 

 
Section 38 – Applicable Law 

 
Comment No. 29: The limited waiver language in (a) should be further limited to “a Tribal 
Entity Customer.”   
 
 Response: Section 38(a) currently reads as follows: 
 

This Contract shall be governed by, construed and enforced in accordance with 
the laws of the State of Arizona subject to any limitation on the Customer’s 
limited waiver of sovereign immunity as set forth in Section 44. 

By referencing Section 44, which deals exclusively with Tribal Entity Customers, the 
PSC limits any waiver to Tribal Entity Customers.  APA staff, therefore, recommends 
that the language in Section 38(a) not be revised. 

 
Comment No. 30: The phrase “unless specifically noted otherwise” in Section 38(b) should be 
eliminated.  The whole purpose of (b) is to recognize that future changes in law or regulation that 
“materially impair”, etc., customer rights are actionable.  There are no provisions in this contract 
that obligate a customer to future changes in law except, perhaps, the language in Section 45. 
 

Response: APA staff recommends that the phrase “unless specially noted otherwise” 
remain in Section 38.  The parties can agree that the operative laws for interpretation of 
the PSC are the laws in place at the time of execution and can also identify exceptions by 
stating that applicable amendments to specific laws will apply.  In the PSC, this occurs in 
two instances – Section 45 and Section 34.  These are two discrete areas clearly identified 
in the contract that serve as exceptions to the general principle articulated in Section 38.  
For consistency between Section 38 and Sections 34 and 45, respectively, the phrase 
“unless specifically noted otherwise” should remain in Section 38. 
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Sections 24, 38 & 43 
 
Comment No. 31: The limitation of liability provisions in Sections 24, 38, and 43 present issues 
that need to be addressed. 
 

Response: As generally allowed as a matter of contract law, Section 24 contains the 
Customer’s exclusive remedies in the event of default by the Authority.  In this case, 
Section 24 provides exclusively for equitable remedies such as injunction or specific 
performance.  Section 24 is not intended to anything more than expressly provide for 
such remedies in the case of default by the Authority.   

 
Comment No. 32: The final sentence of subsection (b) of Section 38 is incomplete and 
erroneous because any resulting litigation would occur in the Federal Court of Claims against the 
Unites States or in state court in Arizona against the Governor and the State Treasurer for 
damages. 
 

Response: Section 38 provides that the parties agree that any reference any federal or 
state act, statute or regulation is a reference to such act, statute or regulation at the time of 
contract execution, and to the extent that there is a change in law that materially impairs 
the rights or benefits of the Customer, then the parties will meet and confer to discuss 
possible changes to the contract.  The last sentence of Section 38(b) currently reads as 
follows: 

 
Notwithstanding the foregoing nothing herein provides for, or allows, the 
Customer to pursue an action against the Authority, either in law or in 
equity, arising from a change to any federal or state act, statute, or 
regulation, or expands the Customer’s remedies against the Authority 
beyond those contained in Section 24. 

 
APA staff recommends that the last sentence in Section 38(b) be deleted.  Whatever 
remedies might exist in addition to the Customer’s exclusive equitable remedies in 
Section 24, will exist, regardless of what is stated in Section 38.  The sentence adds 
nothing further to Section 38, and should be deleted. 

 
Section 43 – Arbitration in Superior Court 

 
Comment No. 33: A.R.S. Section 12-1518.A. requires an arbitrator contract at the time of 
contracting or later mutual agreement.  A.R.S. Section 12-1518.B. only overrides Subsection A 
as to Section 12-133 claims, which are capped at $65 thousand.  Since the provision doesn’t 
designate the arbitration method for claims larger than $65 thousand, Subsection A leaves the 
issue to a possible future agreement between the Customer and the Authority.  Both avenues 
should be articulated to avoid confusion. 
 

Response: Section 43 of the contract is not intended to provide for arbitration in all 
disputes, but rather only intended to reflect agreement to use arbitration in instances 
subject to mandatory arbitration under A.R.S. section 12-133, as required of state 
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agencies under A.R.S. section 12-1518.B.  A.R.S. section 12-133.A.2. specifies that 
arbitration is mandatory  when the amount in controversy does not exceed the 
jurisdictional limit – i.e., $65,000.  Section 43 reflects the Authority’s agreement to use 
arbitration in this limited circumstance, and therefore, APA staff does not recommend 
any revisions to Section 43. 

 
Comment No 34: The reference to Section 24 in Section 43 is incorrect because the arbitrator’s 
award may not address equitable remedies articulated in Section 24 of the PSC. 
 
 Response: Section 43 currently reads as follows: 
 

As required by A.R.S. Section 12-1518, and subject to the limitation on 
Customer’s remedies set forth in Section 24, the Authority and the 
Customer agree to make use of arbitration in disputes that are subject to 
mandatory arbitration pursuant to A.R.S. Section 12-133.   

APA staff agrees that the arbitrator’s award may not address the remedies articulated in 
Section 24, and that is the reason for the reference to Section 24 in Section 43.  Under the 
PSC, Section 43 is effectively only operative in the case that the Authority seeks 
monetary damages from the Customer because the mandatory arbitration provisions only 
apply with respect to claims for monetary damages, and the Customer’s remedies are 
limited to those equitable remedies specified in Section 24.  The phrase “subject to the 
limitation on Customer’s remedies set forth in Section 24” clarifies that this arbitration 
provision doesn’t apply to claims by the Customer against the Authority because the 
provisions only apply where a party seeks monetary damages, which is a remedy that is 
not available to the Customer under the PSC.  Therefore, APA staff recommends 
retaining the reference to Section 24 in Section 43. 

Scheduling Entity Agreement 

Comment No. 35: The contract should specify that the Scheduling Entity Agreements must be 
in place before October 1, 2017. 

Response: For consistency with the effective date of the PSC – i.e., October 1, 2017, 
APA staff recommends the following revision to Section 12(b) to address this comment: 

The Authority will, by October 1, 2017, execute a Scheduling Entity 
Agreement (SEA) with one or more Scheduling Entities that will require 
each Scheduling Entity, as applicable, to adhere to Western’s Metering 
and Scheduling Instructions, as set forth in Attachment 6 of the Electric 
Service Contract.  

 
Bonds 

 
Comment No. 36: Commenter expressed concern with: i) the projected cost of Hoover Power; 
ii) the pledge of APA revenues (derived from the customers’ Power Sales Contracts) to secure 
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bonds; and iii) the issuance of bonds for “unspecified projects that may not be directly related to 
the delivery of Hoover Power.”  
 

Response:  Regarding i), while there are some final adjustments to be made to projected 
power rates at the inception of the new contract term, power costs for all allottees must 
necessarily reflect the phasing in of all expenses to support seamless power production at 
Hoover, including working capital, repayable advances, and other charges.  While initial 
power rates during this transition may be relatively high, the long-term prospect is for 
Hoover power cost to be significantly lower than other peaking power resources in the 
service territory.   

  
Concerning ii), the Authority’s revenues are currently pledged to support its outstanding 
2001 and 2014 Series Bonds.  This is standard practice for utilities such as the Authority 
that rely solely on power sales revenues for payment of its power costs, operating 
expenses and debt service.  Neither the full faith and credit nor taxes of the State of 
Arizona or of any political subdivision thereof, is pledged to the payment of any bonds.  
The operative pledge is contained in Section 501 of the Authority’s Power Resource 
Revenue Bond Resolution (the “Bond Resolution”) adopted by the Authority in 1985. 

 
With respect to iii), all financing activity of the Authority is governed by its authorizing 
legislation under Title 30 and Title 45 of the Arizona Revised Statutes (the “Authority 
Act”) and further defined under its Bond Resolution adopted by the Authority in 
1985.  The Authority is authorized to issue bonds only for permitted purposes under the 
Bond Resolution and for facilities associated with the sale and delivery of Hoover 
Capacity, Hoover Energy, and Hoover C Energy to its customers as reflected in the 
Power Sales Contract under the definition of Bonds and Revenue Requirements and 
further addressed under Section 20 Bonds.   The Authority will only issue Bonds after 
due consideration in a public process and an opportunity for public comment. 

 
 

 


