
 
 
 

MEMORANDUM 
 
 
TO: Arizona Power Authority 
FROM: Somach Simmons & Dunn 
SUBJECT: Summary of Final Versions of Electric Service Contract and Restated Agreement 
DATE: June 28, 2016 
 

I. INTRODUCTION 
 
Beginning in August 2015, the Western Area Power Administration (Western), the 

Bureau of Reclamation (Reclamation) (collectively, “Agencies”), and the entities that will be 
entering into federal electric service contracts for the delivery of Hoover power beginning on 
October 1, 2017 (Contractors) began a series of meetings to discuss and negotiate the terms of 
those contracts.  The Arizona Power Authority’s (APA) staff, consultants, and customers 
participated in those meetings for months, working with the Agencies’ staff and management to 
develop the contractual framework for the Boulder Canyon Project (BCP) for the next 50 years.   

 
In April 2016, the negotiations came to a close, and the Agencies distributed the final 

drafts of the Electric Service Contract (ESC) and the Restated Agreement (RA).  On June 17, 
2016, Western sent the execution versions to APA for approval and signature.  APA staff will 
present the execution versions of the ESC and RA to the Commission for approval at a special 
meeting scheduled for June 30, 2016.  These documents must be executed before October 1, 
2016, in order to meet the deadlines imposed by Western and the Hoover Power Allocation Act 
of 2011 (2011 Act).  

 
This memorandum summarizes the provisions of each document for the APA 

Commission’s review, offering some background and insight on staff’s approach to the 
negotiations and goals for the two documents.  The memorandum also includes some legal 
discussion but is not intended to be a comprehensive legal analysis of all the relevant contractual 
provisions.  Additionally, the memorandum covers the most significant aspects and obligations 
on the agreements but does not discuss every single provision, especially provisions that are 
more administrative in nature. 
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II. ELECTRIC SERVICE CONTRACT 
 

A. Explanatory Recitals 
 

Section 2 contains the explanatory recitals, which set forth the background of the 2011 
Act and the marketing of Schedule D power by Western.  Notably, Section 2.12 acknowledges 
that the Boulder Canyon Project Act includes a Hoover-specific preference provision, that the 
Reclamation Project Act of 1939 (1939 Act) does not amend the Boulder Canyon Project Act, 
and that the Boulder Canyon Project is exempt from the preference provision contained in the 
1939 Act.  The Contractors specifically asked for this language after the Agencies made several 
concerning statements during the negotiations regarding the application of the lease of power 
privilege provision in the 1939 Act to the BCP.  “Although ‘whereas’ clauses are not considered 
‘contractual’ and cannot be permitted to control the express provisions of the contract, recitals 
may be read in conjunction with the operative portions of a contract in order to ascertain the 
intention of the parties.”  KMS Fusion v. United States, 36 Fed. Cl. 68, 77 (Fed. Cl. 1996) (citing 
cases).  The recital is not binding on the Agencies, but the Contractors believe it is an important 
acknowledgement of the relationship between the Boulder Canyon Project Act and the 1939 Act 
that may be relevant in the future.   
 
B. Term  
 

Section 4 provides the term of the ESC.  In the initial drafts of the documents, Western 
included an effective date of October 1, 2017, mirroring the dates in the 2011 Act.  The 
Contractors, however, quickly pointed out that to achieve an orderly transition of the pre-2017 
contracts and the post-2017 contracts, and to contractually obligate the Schedule D Contractors 
prior to October 1, 2017, the ESC would need to become effective prior to 2017.  For example, 
the ESC outlines the process for developing a master schedule for the ensuing 16-month period 
and for scheduling power.  If power is to be delivered on October 1, 2017, then it is necessary to 
plan and schedule delivery prior to that date.  Eventually, Western agreed to an effective date of 
October 1, 2016, “to provide for obligations required to initiate service in advance of the date of 
initial service, including, but not limited to, advance funding obligation defined under the 
Restated Agreement.”  ESC § 4.1.  The date of initial electric service will be October 1, 2017.  
ESC § 4.2. 

 
The ESC is effective through September 30, 2067, consistent with the term specified in 

the 2011 Act.  Section 4.1 also contains language referencing a contractor’s right to renewal of 
the contract under Section 5 of the Boulder Canyon Project Act.1  If the ESC is terminated or the 
Contractor’s Allocation is reallocated at the Contractor’s request, then the ESC will terminate.  
 

                                                
1 The Boulder Canyon Project Act provides: “The holder of any contract for electrical energy not in 
default thereunder shall be entitled to a renewal thereof upon such terms and conditions as may be 
authorized or required under the then existing laws and regulations . . . .”  43 U.S.C. § 617d. 
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C. Definitions 
 

Section 5 contains the defined terms in the ESC.2  For those terms that are also used in 
the RA, the definitions are identical in each document.  Many of the more significant definitions 
are discussed below in conjunction with the respective contract section in which they are used.  
A few definitions are discussed here.  

 
The definition for the term “Boulder Canyon Project (BCP)” in Section 5.11 refers to the 

“works and real property associated with such works” authorized by existing legislation and “any 
future additions authorized by Congress.”  The Contractors asked for the language regarding 
future additions to ensure that the future additions would come under the terms of the ESC 
through the definition of BCP, which is used frequently in the operative provisions.  The 
Contractors also asked for the language regarding “real property” to ensure that any construction 
on property associated with the BCP would be subject to the terms of the ESC and RA as well.  

 
Similarly, the definition for the term “Hoover Powerplant” in Section 5.38 includes the 

“existing seventeen (17) main generating units and their associated equipment . . . as may be 
improved, replaced, renovated, or expanded during the term of this Contract.”  Based on the 
language concerning improvements and replacements, any additional capacity or energy that 
may result from improvements or replacements funded by the Contractors’ rates will come back 
to the Contractors under the terms of the ESC. 
 
D. Basic Obligations of the Agencies and Project Integration 
 
 Section 6 sets forth the respective obligations of the Agencies.  Reclamation is 
responsible for operating and maintaining Hoover Dam, scheduling water releases, developing 
the BCP Ten Year Operating Plan, operating and maintaining Hoover Powerplant, and 
maintaining the financial integrity of the project.  ESC §§ 6.1.1-6.1.1.5.  Western is responsible 
for operating and maintaining the federal electric delivery system, scheduling the delivery of 
power pursuant to the ESC, accounting for deliveries, and calculating the Base Charge.  ESC 
§§ 6.1.2-6.1.2.5.  
 
 In particular, Section 6.1.2.2 details the methods by which Western may satisfy the 
obligations to deliver the Contractor’s Contingent Capacity, Firm Energy, and Ancillary 
Services.  Western may use generation from Hoover Powerplant, Parker-Davis Project, or other 
sources of generation.  Regarding other sources of generation, Western may only use such 
sources in quantities that do not exceed 15 percent of the forecast energy production of Hoover 
Powerplant over the term of the ESC.  Western also commits to use its best efforts to avoid the 
use of generation from sources other than Federal Projects.  The Contractors from California 

                                                
2 Capitalized terms not specifically defined in this memorandum refer to the defined terms in Section 5 of 
the ESC and Section 5 of the RA. 



 
Arizona Power Authority 
Re: Summary of Final Versions of ESC and RA  
June 28, 2016 
Page 4 
 
 
specifically asked for and negotiated this language in order to satisfy the legal obligations they 
may have to meet carbon and renewable standards under California law.  
 
 Section 6.1.2.2 also explains how Western may optimize the operation of Federal 
Projects in coordination with Western’s Balancing Authority requirements.  If there is a 
“substantive power benefit” conferred by Parker-Davis on the BCP, or vice versa, Western must 
equitably apportion such benefits and impose charges among the Federal Projects after 
consultation with contractors of both projects.  ESC § 6.1.2.3. 
 
 During the negotiation process, some Contractors were skeptical of and questioned 
Western’s integrated operations, believing that the Parker-Davis Project benefitted more from the 
integration of the projects and that Hoover was not adequately compensated for providing that 
benefit.  Western produced information indicating that there is a benefit to Parker-Davis, but it is 
not significant in the overall context of the projects.  The Contractors asked for more reporting, 
transparency, and contractor input with respect to integrated operations to account for any 
“substantive power benefit” between the Federal Projects.  Thus, under Section 6.1.2.4, Western 
must provide annual reports on integrated operations and report any revenues collected from 
other Western customers and Western for use of Hoover capacity.  Western will also provide the 
Contractors the opportunity to review and comment on the integrated operations agreement prior 
to its execution and implementation.  ESC § 6.1.2.3. 
 
E. Reductions in Contingent Capacity and Firm Energy 
 

Section 6.3 provides that reductions to Contingent Capacity may occur due to Outages, 
river operations, or reservoir drawdown (i.e., low lake levels).  Any reductions in Contingent 
Capacity will be borne pro rata among the Contractors, using the allocation percentages set forth 
in Attachment 1 to the ESC.  Similarly, under Section 6.9.1, when actual generation at Hoover 
Powerplant is less than 4,527.001 million kilowatt-hours (kWh) (less deliveries to Arizona in 
excess of 4,501.001 million kWh under Schedule C), the deficiency in Firm Energy shall be 
borne by the Contractors according to the percentages in Exhibit A.  Thus, the Contractors share 
in the reductions in generation from Hoover Powerplant.  

 
The pro rata reduction of capacity and energy provided in the ESC is consistent with the 

2011 Act.  Section 2(j) of the 2011 Act explicitly states that “the obligation of the Secretary of 
Energy to deliver contingent capacity and firm energy . . . shall be subject to availability of the 
water needed to produce the contingent capacity and firm energy.”  43 U.S.C. § 619a(d).  
Further, if water is not available, “the Secretary of Energy shall adjust the contingent capacity 
and firm energy offered under those Schedules in the same proportion as those contractors’ 
allocations of Schedule A, Schedule B, and Schedule D contingent capacity and firm energy 
bears to the full rated contingent capacity and firm energy obligations.”  Id.  
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F. Excess Capacity Versus Hoover Powerplant Replacements, Modifications, and 

Additions 
 

“Excess Capacity” is defined as “[c]apacity in excess of 2074 MW from Hoover 
Powerplant provided under this Contract.”  ESC § 5.30.  Then, Section 6.5 provides that if 
Excess Capacity exists, Western will make such capacity available to the Contractors on a pro 
rata basis.  Given the definition of Hoover Powerplant, which includes improvements and 
replacements of the existing generating equipment, any increases in capacity that may result 
from any replacements funded through the BCP Ten Year Operating Plan will effectively come 
back to the Contractors pro rata.   

 
The Contractors asked Western for this language to address the increased capacity that 

may be gained from more efficiency at Hoover Powerplant, rather than a larger uprating-type 
project.  Before the enactment of the 2011 Act, when the Hoover Powerplant’s nameplate 
capacity was 1951 megawatts (MW), Western was able to use the capacity above 1951 MW for 
its balancing authority requirements.  In the 2011 Act, Congress allocated all 2074 MW of 
capacity to the Contractors, thereby precluding Western’s use of that capacity without 
compensation to the Contractors.  Now, with Section 6.5, any additional capacity over 2074 MW 
will likewise go to the Contractors.   

 
Section 8 of the ESC reiterates that any increase is generation capacity, energy efficiency, 

or a change in Ancillary Services from Hoover Power resulting from funding provided under the 
ESC will be made available to the Contractors pro rata in accordance with Section 6.  Section 8 
also clarifies that other power development that is not included in the BCP Ten Year Operating 
Plan, and thus is not funded through rate payments, will be subject to a separate agreement.   

 
G. Excess Energy 

 
Energy generated by Hoover Powerplant in excess of 4,501.001 million kWh in a Fiscal 

Year is “Excess Energy,” and is allocated according to Schedule C in the 2011 Act.  ESC § 5.31.  
If Excess Energy is available, then Western will deliver the Excess Energy in the order of 
priority set forth in Schedule C, as shown in Exhibit A to the ESC and also in Attachment 2.  
ESC § 6.8.2.  APA, on behalf the State of Arizona, accrues the right to receive 200 million kWh 
for each year Excess Energy is not generated, up to 600 million kWh.   

 
H. Firming Energy and Supplemental Firming Purchases 

 
Firming Energy under the ESC means supplemental energy purchased by Western at the 

request of a Contractor to meet a deficiency of Firm Energy, as provided in the 2011 Act.  
Effectively, a deficiency is an amount of energy that is less than a Contractor’s Firm Energy 
allocation.  See 43 U.S.C. § 619a(a)(3).  At the Contractor’s request, Western will purchase 
Firming Energy to meet the deficiency in a Contractor’s Firm Energy delivery.  ESC § 6.9.4.  A 
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prior written agreement must be in place that requires advanced funding from the Contractor 
before the Firming Energy purchases are made on behalf of the Contractor.   

 
Supplemental Firming Purchases are “[s]upplemental purchases of capacity and/or 

energy to increase the Contractor’s energy deliveries up to one-hundred (100) percent capacity 
factor of the Contractor’s Contingent Capacity.”  ESC § 5.70.  Western will also make 
purchases, at the Contractor’s request, to increase the Contractor’s delivery up to 100 percent 
capacity factor of the Contractor’s Contingent Capacity.  ESC § 6.9.4. 

 
The Firming Energy and Supplemental Firming Purchases provisions of the ESC work in 

conjunction with Section 6 of APA’s Power Sales Contract, which provides for the purchase by 
the Authority, on behalf of a Customer, of energy to firm the Hoover Energy portion of the 
Customer’s Allocation up to the equivalent of 100 percent capacity factor of the Customer’s 
Allocation.   
 
I. Lay Off Power and Energy 
 

Sections 6.9.5 and 6.9.6 provide for the lay off of power in the event that a Contractor is 
unable to receive and make use of its Available Energy.  If the Contractor is looking to lay of all 
or part of the Contractor’s Available Energy in any month, Section 6.9.5 applies.  Western will 
offer the Lay Off Energy to Contractors within the same schedule, then to all other Contractors, 
and then to other potential purchasers.  If the Contractor is looking to lay off its Contractor’s 
Allocation (both capacity and energy), then Section 6.9.6 applies, and the Contract must request 
the lay off one full calendar month preceding the month the Contractor is unable to use the 
power.  Again, Western will offer the Lay Off Power first to Contractors within the same 
schedule from which the allocation originates, then to all other Contractors, and then to other 
potential purchasers.  For both Lay Off Energy and Lay Off Power, no Contractor is obligated to 
accept an offer for lay off power.  Any revenues received will be credited against the requesting 
Contractor’s payment obligation, but if no one accepts the Lay Off Power, the Contractor is not 
relieved of its payment obligation.  
 
J. Master Schedule 
 

Section 6.10 details the development of the Master Schedule, the document that contains 
the 17-month operating schedule for Hoover Dam showing estimated capacity, planned Outages, 
and the planned generation schedule with best available forecast of energy for upcoming 16-
month period beginning on June 1 and extending through September 30 of the next year.  On or 
around March 1, Western must produce the first draft Master Schedule.  Then, on or around 
May 1, Western must produce the second draft Master Schedule.  ESC § 6.10.2.  For each draft, 
the Contractor has 15 days to submit comments to Western.  ESC § 6.10.3.  Western must also 
meet with any interested Contractors to review the drafts.  ESC § 6.10.4.  After considering any 
comments, Western will issue the final Master Schedule prior to September 1 of each year.   
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Even with the issuance of the final Master Schedule, Reclamation has the ability to 
change the delivery of water to allow for changing reservoir conditions, or for maintenance, 
repairs, and inspections.  ESC § 6.10.7.  In the event of a change, Western must furnish a revised 
Master Schedule to the Contractors as soon as possible.  ESC § 6.10.6. 
 
K. Use of Dynamic Signal and Ancillary Services 
 

Section 6.11 details the Contractor’s right to schedule Loaded Synchronized Generation 
and Unloaded Synchronized Generation up to the Contractor’s Available Capacity.  Specifically, 
under Section 6.11.2, a Contractor, through the use of a dynamic signal, has the right to use 
previously scheduled Synchronized Generation from zero to the full scheduled amount, and the 
reverse.  This operational ability is often referred to as the “dynamic signal” in APA’s 
discussions concerning Hoover allocations and contracting.  A Contractor can use its capacity 
allocation in this manner for Ancillary Services as long as there is no detrimental effect on the 
Hoover Powerplant equipment or other Contractors’ rights to use capacity for Ancillary Services. 
The Contractor’s use of Ancillary Services can also be restricted to up to ten percent of the 
Contractor’s Available Capacity if the use has a detrimental effect on Western’s ability to utilize 
the BCP for integrated operations.   
 
 As it relates to this section in particular, Ancillary Services is defined in the ESC as those 
“generation services that are necessary to support the transmission of capacity and scheduled 
energy from resources to loads.”  ESC § 5.3.  Some of the Contractors requested that the specific 
services be listed in an attachment to the ESC so that Western and the Contractors could easily 
respond to any changes in NERC/WECC definitions of the different terms.  Additionally, the 
Contractors wanted to account for and incorporate any future Ancillary Services that Hoover 
Powerplant may generate but which are not currently defined.  Thus, the specific Ancillary 
Services provided under the ESC are those products listed in Attachment 3, and include 
Operating Reserve—Spinning, Operating Reserve—Supplemental, and Regulation.  
 
L. Scheduling Entity 
 

A Contractor must designate, in writing, to Western a Scheduling Entity that is 
responsible for scheduling the Contractor’s Allocation.  ESC § 6.11.5.   APA specifically 
requested that the definition for Scheduling Entity and the contractual section related to 
Scheduling Entities include the plural form of the term in recognition that a Contract may have 
more than one Scheduling Entity.  Western agreed.  Thus, Section 5.68 refers to “Western or an 
entity(ies) designated by the Contractor to schedule the Contractor’s power with Western at the 
BCP Point of Deliver in accordance with subsection 6.11.5.”  And the language in Section 6.11.5 
refers to “Scheduling Entity(ies).” 

 
 During the negotiation process, Western expressed its concern regarding the costs of 
setting up dynamic signals for the many new Contractors.  Thus, Western added language in 
Section 6.11.5 to provide that “[a]dditonal Scheduling Entities may be permitted subject to limits 



 
Arizona Power Authority 
Re: Summary of Final Versions of ESC and RA  
June 28, 2016 
Page 8 
 
 
by Western in consideration of the additional cost and resources required.”  For a Contractor like 
APA or CRC, with boundaries that span multiple balancing authority areas, Section 6.11.5 also 
provides that “[a]ny Contractor with deliveries in more than one balancing area may at a 
minimum designate one Scheduling Entity for each Balancing Authority.”  This language will 
allow APA to designate multiple scheduling entities if it chooses. 
 
M. Environmental Attributes 
 

Although most regulatory programs for renewable energy standards do not recognize or 
credit existing hydropower facilities like the Hoover Powerplant, the Contractors wanted to 
capture the rights to such credits from Hoover Powerplant if they become available in future 
regulatory programs.  The ESC grants a Contractor the “right to utilize any ‘Environmental 
Attributes’ associated with the Contractor’s Allocation for compliance with any environmental 
laws, regulations, or standards applicable to the Contractor.”  ESC § 6.11.6.  If a Contractor is 
not utilizing its rights to Environmental Attributes, then Western or Reclamation may utilize 
those rights for the benefit of the Contractor or the BCP.  “Environmental Attributes” are defined 
as “the environmental characteristics that are attributable to a renewable energy resource, or to 
renewable energy from such a renewable energy resource, which shall include . . . renewable 
energy or tax credits, offsets and benefits; green tags . . . ; credits towards achieving renewable 
portfolio standard or emission standards, and any reporting rights associated with any of the 
foregoing.”  ESC § 5.29. 

 
Regarding the transfer of Environmental Attributes, Western expressed concern during 

the negotiation sessions that sales of any renewable energy credits for a profit would be 
inconsistent with the distribution principles that govern the sale of federal preference power 
generally.  The Contractors argued that renewable energy credits are typically used in markets 
where participants trade credits they do not need for other types of credits that they do need; 
these types of market transfers are not easily analyzed under the traditional resale restrictions for 
preference power.  Western did not move very far from its initial position.  The final draft 
version of the ESC provides that “any sale, transfer, or award of Environmental Attributes by the 
Contractor to third parties shall be subject to approval by Western, not to be unreasonably 
withheld.”  ESC § 6.11.6.   
 
N. Rates, Billings & Payments 
 

Section 7 of the ESC details how rates for Hoover power are calculated.  Rates are driven 
by the Annual Revenue Requirement, which is established according to the formula in 
Section 7.4.  In sum, the Annual Revenue Requirement equals operating and maintenance costs 
of the BCP (including the visitor facilities), debt service, replacement costs, and miscellaneous 
costs (in an amount determined after consultation with the Contractors), less working capital, 
payments to Arizona and Nevada, annual water sales revenue, visitor facilities revenue, benefits 
from the Parker-Davis Project, carryover funds, and any other revenue allocated to the BCP.  
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ESC § 7.4.  The Base Charge encompasses the Annual Revenue Requirement for the next five 
fiscal years and is determined by Western in the power repayment study.  ESC § 7.3. 

 
Rates are then calculated based on the Capacity Dollar and the Energy Dollar.  The 

Capacity Dollar is equal to 50 percent of the Annual Revenue Requirement.  ESC § 5.15.  Each 
month, Western bills each Contractor a capacity charge equal to one-twelfth of the Capacity 
Dollar multiplied by the Contractor’s percentage of Contingent Capacity.  ESC § 7.6.   

 
The Energy Dollar is equal to 50 percent of the Annual Revenue Requirement.  ESC 

§ 5.28.  The Contractor’s Energy Dollar is the Energy Dollar multiplied by the Contractor’s Firm 
Energy percentage.  ESC § 5.25.  To calculate the energy charge each month, Western multiplies 
the Contractor’s Energy Dollar by the ratio of the estimated amount of energy the Contractor is 
set to receive each month in accordance with the Master Schedule, and the total energy that the 
Contractor will receive in accordance with the Master Schedule that year.  ESC § 7.7.  This latter 
ratio is called the Monthly Energy Ratio.  ESC § 5.44.  Section 7 also covers rates for Excess 
Energy and Overruns, i.e., the use of capacity or energy in excess of the Contractor’s available 
capacity and energy each month.  ESC §§ 5.50, 7.8, 7.10.   The current schedule of rates is set 
forth in Attachment 4. 

 
As explained above, the Hoover power rates are based on the Base Charge and the 

Annual Revenue Requirement, and each Contractor is charged based on its proportionate share 
of capacity and energy allocations.  A Contractor’s payment obligation does not depend upon 
actual usage of power and does not change if Hoover Powerplant generates less power.  The ESC 
explicitly states that Western will bill, and a Contractor is responsible for paying, its portion of 
the Base Charge regardless of the actual output of Hoover Powerplant for reasons including low 
reservoir elevations or other uncontrollable forces.  ESC § 7.2.  This rate structure is effectively 
what makes the ESC a “take or pay” contract.  A Contractor must pay its portion of the Base 
Charge even if it receives much less power that its allocation amount.   
 
O. Resale of Electric Energy 
 

Section 9 of the ESC details the restrictions on the further distribution of Hoover power.  
With respect to Contractors that resell power purchased under the ESC, the Contractor must 
resell the power “to its consumers at rates or charges that are established at the lowest possible 
level consistent with sound business principles.”  ESC § 9.1.  Such rates must be set in “an open 
and public manner.”  ESC § 9.1.  An earlier draft of the ESC carried forward the reporting 
requirements from the 1987 version of the contract, under which Contractors had to submit 
annual reports to Western regarding their financial status and ratemaking.  Upon the request of 
the Contractors, Western agreed to remove these reporting requirements.  Now, under 
Section 9.1, the Contractor must identify the costs of electric service to its consumers and 
demonstrate compliance with the lowest-cost distribution principle to Western upon request.   
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Section 9.2 contains the resale restriction and provides that “[n]o Contractor shall sell for 
profit any of the power contracted for hereunder to any Contractor or to any resale customer of 
the Contractor for resale by that resale customer.”  The Contractors and Western had many 
discussions concerning this section and the implications of such a restriction for market 
transactions with the California Independent System Operator (CAISO).  After extensive 
negotiations, the Contractors and Western were able to agree on the following language to 
qualify the resale restriction:  
 

. . . provided, that Contractor transactions utilizing capacity and/or energy under 
this Contract with an entity or entities that coordinate, control, monitor, or support 
operation of the bulk electric system, or act as a marketplace operator in 
wholesale power, or procure products or service on behalf of any such entity, 
including but not limited to independent system operators, regional transmission 
organizations, Balancing Authorities, or successor organizations associated with 
the Contractor’s load shall not be considered a sale for resale. 
 

Some of the Contractors requested that the list of entities be broader in scope that just the 
independent system operator (ISO), which the 2011 Act specifically allows.  The broader scope 
reflects the Contractors’ anticipation that future energy markets will evolve and may not be 
managed by an ISO in the same manner as today.  Ultimately, the Contractors wanted Section 
9.2 to allow for enough flexibility so as not to preclude future transactions, while also 
maintaining the principle that preference power should not be resold for profit.   
 
P. Integrated Resource Plans 
 

Section 10 implements the Integrated Resource Plan (IRP) requirements of the Energy 
Planning and Management Program (EPAMP).  Notably, under the terms of EPAMP, if a 
Contractor fails to comply with the IRP requirements, then Western will apply “penalties in 
accordance with the EPAMP Federal Register Notice 65 FR 16801, dated March 30, 2000.”  
ESC § 10.3.  The penalties include termination of the Contractor’s ESC.   
 

APA complies with the IRP requirements by relying on the plans submitted by its 
customers.  APA specifically requested language to acknowledge this arrangement as acceptable.  
Section 10.2 now states: “Contractors that subcontract their Contractor’s Allocation may meet 
the IRP requirements through submission of the proper IRP’s or other acceptable plans by each 
of the Contractor’s subcontractors.”   
 
Q. Creditworthiness Procedures 

 
In the earlier drafts of the ESC, Western included a contractual provision requiring 

Contractors to comply with Western’s creditworthiness procedures.  The Contractors strongly 
opposed the application of these procedures to the BCP for many reasons.  The document was 
poorly drafted and confusing, and the penalties for any default in compliance with the arbitrary 
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procedures were severe.  After many discussions on the topic, Western agreed that it would not 
require the BCP Contractors to comply with the procedures.  Section 12 of the ESC captures the 
agreement and states: “Due to the distinctive funding aspects and advance working capital 
funding requirements of the BCP, Western’s Creditworthiness Procedures do not apply to this 
Contract.  Section 17 addresses the manner in which Contractors who are in default due to non-
payment may provide financial assurance to restore electric service.”   
 
R. The Restated Agreement, Multi-Species Conservation Program & Repayable 

Advances 
 
The 2011 Act requires contracts offered to “new allottees” to include provisions requiring 

the new allottees to pay their proportionate shares of the cost of the Lower Colorado River Multi-
Species Conservation Program (MSCP), to execute the Implementation Agreement, and to pay a 
pro rata share of Repayable Advances, which Western must collect and remit to the existing 
Schedule A and B Contractors.  Sections 11, 13, and 14 of the ESC satisfy these statutory 
mandates, respectively.  The RA includes the details on how Reclamation implements the 
accounting and collection of MSCP payments and Repayable Advances, and these two items are 
discussed supra in Section III.H. 

 
S. Reallocation of Hoover Power  

 
Sections 15 and 16 of the ESC address how power will be reallocated among the 

Contractors in the event that a Contractor does not execute its ESC prior to October 1 2017, and 
in the event a Contractor wants to relinquish its allocation during the 50-year term of the ESC.   

 
The 2011 Act controls the disposition of Hoover power prior to October 1, 2017, if an 

entity fails to accept the offered contract.  43 U.S.C. § 619a(a)(2)(F), (c).  Additionally, 
Western’s Final Marketing Criteria provide for the reallocation of any Schedule D power that is 
not under contract by October 1, 2016.  The ESC carries out this redistribution scheme in 
Section 15.  First, any Schedule D power not under contract by October 1, 2016, will be offered 
to other Schedule D Contractors on a pro rata basis, and Schedule D Contractors will have 60 
days to accept such an offer.  Then, for any of the 66.7 percent of Schedule D power allocated by 
Western that is not under contract by October 1, 2017, the power will be returned proportionally 
to the Schedule A and B Contractors.  For any of the 33.3 percent of Schedule D power 
designated for allocation within Arizona, Nevada, and California that is not under contract by 
October 1, 2017, the power will be returned to the Schedule A and B Contractors within the State 
in which the power was to be distributed.  If any Schedule A or B power is not under contract by 
October 1, 2017, then the power will be offered first to other entities in the same state, then to 
other Schedule A and B Contractors, then to Schedule D Contractors in the same state, and last 
to all other Schedule D Contractors.   

 
Section 16 deals with the reallocation of a Contractor’s Allocation after October 1, 2017.  

The contractual “out” of relinquishing an allocation developed from some of the Contractors’ 
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demand for a termination clause in the ESC.  APA advocated for the Contractor’s right to 
terminate the ESC and an orderly process for a Contractor’s exit from the project.  Although 
APA recognized that it was unlikely to terminate its ESC, there was much discussion of other, 
smaller contractors that might find the allocation too burdensome or expensive in future years.   

 
Western refused this demand.  Instead, Western developed the relinquishment and 

reallocation scheme that is now captured in Section 16.  A Contractor may make a written 
request to Western to relinquish all of its Contractor’s Allocation for the remaining duration of 
the ESC.  ESC § 16.1.  Western may also consider a request to reallocate a portion of the 
Contractor’s Allocation.  However, in either case, Western reserves the right not to reallocate if it 
finds there is a financial risk to the BCP.  Sections 16.2 to 16.8 then set forth the priority of the 
reallocation offers to other Contractors, mainly following the statutory order for pre-2017 
reallocation: first to other Contractors in the same state, next to other Contractors in the same 
schedule, and then to all other Contractors.  If the Contractor’s Allocation is reallocated, then the 
ESC will terminate.  ESC § 16.10.  If Western is unable to reallocate the Contractor’s Allocation, 
then the Contractor’s payment obligation will continue.  ESC § 16.1.  Section 16 also includes 
details regarding the period for acceptance of the reallocation offer, return of Working Capital 
and Repayable Advances, and lay off of the power while Western attempts to reallocate the 
power.   
 
T. Default  
 

Section 17 of the ESC outlines the circumstances under which a Contractor is in default.  
In negotiating this section, the Contractors wanted to clarify when there is a late payment versus 
when the Contractor is in default, at which point Western may terminate the ESC.  Additionally, 
the Contractors wanted to ensure that they would be made aware of a defaulting Contractor, that 
Western would immediately begin to mitigate damages, and that Western would pursue all 
available remedies because the remaining Contractors would ultimately be responsible for 
providing the lost revenue in the next rate year.  Western satisfied all these requests.   

 
If a Contractor does not make a payment required under the ESC or the RA within 30 

days after the due date, then Western will issue a written notice.  The Contractor is in “default” 
30 days after the notice date if payment is not made.  ESC § 17.1.  At that point, Western must 
immediately treat the defaulting Contractor’s Allocation as Lay Off Power and “pursue all 
reasonable remedies to recover unpaid amounts from the defaulting Contractor and/or from sales 
of the Contractor’s Allocation.”  ESC § 17.1.  A defaulting Contractor may cure its default prior 
to termination if it pays in full and provides reasonable collateral going forward.  ESC § 17.3.  At 
90 days beyond the payment due date, Western may terminate the defaulting Contractor’s ESC, 
and Western will offer the power to other Contractors according to the order in Section 16.  ESC 
§ 17.5. 
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U. Attachments, Exhibits, GPCP & MSI 
 

Section 18 and Section 22 describe the function of attachments and exhibits.  The 
Contractors wanted to be able to address changes during the 50-year term of the ESC without 
reopening the ESC itself while also protecting against Western being able to impose unwanted 
requirements in new exhibits.  As recognized in Sections 18 and 22, certain terms of the ESC 
that may change during the term of the ESC are set forth in the attachments and exhibits.  The 
distinction between an attachment and exhibit is that Western may unilaterally change an 
attachment whereas additions or revisions to an exhibit require the agreement of the parties’ 
Authorized Representatives.  If Western proposes to modify an attachment, then it must give the 
Contractors notice and an opportunity to comment.  Section 18 explicitly precludes Western 
from “distribut[ing] or issu[ing] any attachment on a subject matter not addressed in an initial 
attachment without the prior written consent of the Contractor.”   

 
Western’s General Power Contract Provisions effective September 1, 2007 (GPCP) are 

included as Exhibit E to the ESC and are made a part of the ESC.  ESC § 19.  Certain provisions 
of the GPCP do not apply, however, by the terms of Section 19.  Further, Section 19 clarifies that 
future iterations of the GPCP do not apply unless the Authorized Representatives agree to the 
new provisions in a new exhibit.  The list of topics included in the GPCP and applicable to the 
Contractors is as follows:  

 
(2) Character of Service; 
(3) Use of Capacity or Energy in Excess of Contract Obligation;   
(5) Multiple Points of Delivery;  
(6)  Metering; 
(7) Existence of Transmission Service Contract; 
(8) Conditions of Transmission Service;  
(9) Multiple Points of Delivery Involving Direct and Indirect Deliveries;  
(10) Construction, Operation, and Maintenance of Contractors Power System; 
(12) Minimum Seasonal or Annual Capacity Charge;  
(14.1) Nonpayment of Bills in Full When Due;  
(31) Authorized Representatives of the Parties;  
(32) Effect of Section Headings; 
(33) Operating Guidelines and Procedures; 
(34) Uncontrollable Forces;  
(35) Liability; 
(36) Cooperation of Contracting Parties; 
(37) Transfer of Interest in Contract or Change in Preference Status;  
(38) Choice of Law and Forum; 
(39) Waivers; 
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(40) Notices;  
(41) Contingent Upon Appropriations and Authorization; 
(42) Covenant Against Contingent Fees;  
(43)  Contract Work Hours and Safety Standards;  
(44) Equal Opportunity Employment Practices; and  
(45) Use of Convict Labor. 

 
Again, all of the applicable provisions in the GPCP are “made a part of [the ESC] with the same 
force and effect as if expressly set forth” therein.  ESC § 19. 
 
 Below is a short description of all of the attachments and exhibits: 
 

Exhibit A:  Lists the Contractor’s Contingent Capacity allocations, by kilowatt and 
percentage; the Contractor’s Firm Energy allocations, by kilowatt-hour and 
percentage; and the Contractor’s Excess Energy allocations under Schedule C;  

Exhibit B:  Lists the Contractor’s Point(s) of Delivery; 
Exhibit C:  Explains the determination of Contractor’s Available Energy and Contractor’s 

Available Capacity and sets forth the respective formulas;  
Exhibit D:  Sets forth the formula for Accounting for Unloaded Synchronized Generation; 
Exhibit E: Western’s GPCP effective September 1, 2007;  
Attachment 1: Lists all of the Contractors’ Contingent Capacity allocations under each 

schedule, by kilowatt and percentage; 
Attachment 2: Lists all of the Contractors’ Firm Energy allocations under each schedule, by 

kilowatt-hour and percentage; 
Attachment 3: Lists the specific Ancillary Services provided under the ESC and definitions 

for each term;  
Attachment 4: Lists all 46 Contractors;  
Attachment 5:  Sets forth the Schedule for Rates for Electric Service, including the penalties 

for Overruns; and  
Attachment 6: Includes the Metering and Scheduling Instructions (MSI). 

 
Although the MSI is an attachment, the MSI include important information on scheduling the 
delivery of Hoover power based on the Target Schedule, static scheduling, dynamic scheduling, 
e-tagging, metering, calculating Contractor’s Available Energy, Energy Deemed Delivered, and 
Contractor’s Available Capacity, and other accounting procedures. 
 
V. Dispute Resolution 
 

Section 20 sets forth the dispute resolution procedures.  The 2011 Act provides that the 
ESC must include “provisions by which any dispute or disagreement as to interpretation of 
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performance of the provisions of this title or of applicable regulations or of the contract may be 
determined by arbitration or court proceedings.”  43 U.S.C. § 619a(f)(2).  Toward the end of the 
negotiations, the Contractors worked with Western to revise the earlier versions of the dispute 
resolution provision to ensure that the Contractors’ right to have disputes addressed in “court 
proceedings” be retained.   

 
Sections 20.1 and 20.2 provide that decisions of Western and Reclamation are 

reviewable, but that the Contractor must comply with the decision until it is reversed or modified 
by the Secretary of Energy or the Secretary of the Interior, or by a court or arbiter.  Section 20.3 
states the Parties’ agreement to consider the use of arbitration before bringing a suit in federal 
court.  If the Parties arbitrate the dispute, then the arbitration must follow the requirements in 10 
C.F.R. section 904.13 and 43 C.F.R. section 431.8.  Importantly, these respective regulations 
contain specific procedures to exhaust the available remedies if the agency does not accept the 
written request to arbitrate.  If the agency agrees to arbitration, then a decision of the arbitration 
panel is final and binding on all parties.  

 
The Contractors also spent a considerable amount of time on Section 20.4.  From the 

beginning of the negotiations, the Tribal Contractors argued for a very limited waiver of 
sovereign immunity that applies only to federal parties and only allows the federal parties to 
arbitrate disputes with the tribes.  The Agencies were unwilling to agree to arbitration as the 
exclusive forum.  The final version of Section 20.4 provides that a:  

 
Tribal Contractor agrees to a limited waiver of sovereign immunity solely to 
allow the federal Parties to enforce Tribal Contractor’s obligations under this 
Contract through arbitration as set forth in 10 CFR Section 904.13 or 43 CFR 
Section 431, and through litigation in Federal court of competent jurisdiction.  
Aside from this limited waiver, nothing in this Contract, or in any current or 
future schedules, attachments, exhibits, amendments, or addenda, is intended to 
be or shall be construed as a waiver of Tribal Contractor's sovereign immunity. 

 
Upon reviewing the limited waiver section after it had been extensively negotiated 

between the Agencies and the Tribal Contractors, the non-tribal Contractors expressed concern 
that the limited waiver could adversely affect the non-Tribal Contractors’ ability to litigate 
disputes with the Agencies.  In some circumstances, under Federal Rule of Civil Procedure 19, 
parties to a contract are considered necessary parties to a lawsuit, and the lawsuit cannot proceed 
without joining all necessary parties.  If Tribal Contractors are deemed necessary parties and 
decline to join by asserting sovereign immunity, then the court may dismiss the case.  The 
Agencies and the Contractors were unable to agree upon language that would address this 
possibility, and the Contractors opted to leave out language offered by the Agencies, which was 
not helpful.  Ultimately, if a Contractor does file suit against Western or Reclamation under the 
ESC or RA, then it will fall upon the Contractor to plead the case in a manner that does not 
require the joinder of non-interested Tribal Contractors under Rule 19.  This is possible by 
carefully describing the contractual interest and rights implicated by the action and the relief 
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requested.  See Ward v. Apple Inc., 791 F.3d 1041, 1049 (9th Cir 2015); Cachil Dehe Band of 
Wintun Indians v. California, 536 F.3d 1034, 1041-42 (9th Cir. 2008). 
 
W. Applicable Laws 
 

Following Western’s refusal to consider any termination right for the Contractors, the 
Contractors turned to other options to protect against the risk of a 50-year term.  Upon the 
Contractors’ request, Western agreed to a provision that shifts the risk of a change in law that 
adversely affects Contractors.3  In Section 24.1, Western agrees that “[a]ny reference in this 
Contract to an Federal act, statute, or regulation, shall be deemed to be a reference to such act, 
statute, or regulation and all amendments and supplements thereto in existence on the date of 
execution of this Contract, unless specifically noted otherwise.”  Thus, if Congress changes a law 
in a manner that adversely affects the Contractors, and in order to comply with the newly enacted 
law, Western breaches the ESC, then the federal government should not be able to assert the 
unmistakability doctrine as a defense in a breach of contract action.  Section 24.1 also contains a 
commitment of the Parties to meet and confer if a Change in Law, as defined in Section 5.16, 
materially impairs the rights under the ESC, materially increases the cost of the power, or 
reduces the capacity and energy allocations. 
 
X. D-1 Issues   
 

Western, APA, and Colorado River Commission of Nevada (CRC) had separate 
discussions regarding the contracts for the non-tribal entities that received Schedule D allocation 
from Western (i.e., “D-1”) and contracted for that power through APA or CRC.  Fundamentally, 
Western and APA and CRC disagreed on the role of the respective federal and state agencies in 
administering the contracts for D-1 power.  Western did not want to give up supervisory control 
of the D-1 power that Western allocated.  APA and CRC argued that federal control ceased once 
APA and CRC executed contracts with these entities and that the few things required under the 
2011 Act were adequately addressed in APA’s and CRC’s contracts.  Western did not move from 
this position, and APA and CRC did not escalate the dispute. 

 
The two ESC sections implicating APA’s power sales contract with D-1 customers are 

Section 16.3 and Section 30.  Through these sections, APA will agree that: (1) it will offer a 
contract to the D-1 customers located in Arizona listed in Exhibit A for the prescribed amounts 
of capacity and energy; (2) each contract will be for a 50-year term and will require each new 
allottee to pay a pro rata share of Repayable Advances; and (3) APA will pay to Western the pro 
                                                
3 The Contractors and APA’s customers frequently refer to this section as the Winstar-type provision.  
The Winstar case discussed at length the status of the unmistakability doctrine in government contract law 
and held that in that case, the doctrine did not preclude the government’s liability for breach of contract 
based on subsequent legislation.  See United States v. Winstar Corp., 518 U.S. 839, 880 (1996) (“So long 
as such a contract is reasonably construed to include a risk-shifting component that may be enforced 
without effectively barring the exercise of that power, the enforcement of the risk allocation raises 
nothing for the unmistakability doctrine to guard against, and there is no reason to apply it.”)   
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rata shares of Repayable Advances regardless of whether APA collected the amounts from the 
D-1 customers.  Notably, APA agrees that “[a]ny termination, change in allocation, or 
assignment of Contingent Capacity and/or Firm Energy allocated to the new Western allottees as 
set forth in Exhibit A shall require approval from Western, such approval not to be unreasonably 
withheld . . . .”  An assignment of D-1 power will be processed under state law procedures.  
However, any reallocation of D-1 power must be in accordance with the scheme in Section 16 of 
the ESC.   

 
Y. Third-Party Beneficiary Rights 
 

The ESC is a bilateral contract between APA and Western, with Reclamation concurring 
that it is responsible for discharging certain obligations of the United States.  See ESC § 31.  
However, some of the sections do not directly concern the contractual relationship between APA 
and Western.  Rather, these sections describe how Western will act in a given circumstance, and 
how that action may affect another party.  For example, Section 16 details how Western will 
reallocate power if any Contractor’s Allocation is relinquished.4  It includes the entire scheme, 
not just the circumstances under which Western will offer power to APA.  This is a function of 
the form contract that Western uses, as opposed to a unique contract form for each Contractor.  
The broader language does have implications for APA, however.   

 
Under federal contract law, an intended third-party beneficiary may sue to enforce a 

contract.  There is a “clear intent” hurdle:   
 
To sue as a third-party beneficiary of a contract, the third party must show that the 
contract reflects the express or implied intention of the parties to the contract to 
benefit the third party.  The intended beneficiary need not be specifically or 
individually identified in the contract, but must fall within a class clearly intended 
by the parties to benefit from the contract.   

 
Smith v. Cent. Ariz. Water Conservation Dist., 418 F.3d 1028, 1035 (9th Cir. 2005) (internal 
quotation and citation omitted).  Courts acknowledge the “relative difficulty of demonstrating 
third-party beneficiary status in the context of government contracts” because “[p]arties that 
benefit from a government contract are generally assumed to be incidental beneficiaries, and may 
not enforce the contract absent a clear intent to the contrary.”  Id. (internal quotation and citation 
omitted). 
 
 As discussed above, some of the sections of the ESC (e.g., Section 16 and those sections 
cross-referencing Section 16) may be vulnerable to arguments that they create third-party 
beneficiary rights.  If Western acts in a manner inconsistent with these sections, to the detriment 
of third parties, then those third parties may try to sue to enforce APA’s contract.  This seems 

                                                
4 Additionally, the ESC includes provisions specific to Tribal Contractors and benefit credit arrangements 
that simply do not apply to APA.  See ESC § 9.3. 



 
Arizona Power Authority 
Re: Summary of Final Versions of ESC and RA  
June 28, 2016 
Page 18 
 
 
unlikely, given that the most probable party to sue Western will also be a party to an ESC and 
could sue under its own ESC.  Nonetheless, it is a vulnerability with the form contract that 
addresses all circumstances for all Contractors. 
 

III. RESTATED AGREEMENT 
 
A. Background on Implementation Agreement & Relationship to the ESCs 
 

When first developed in 1994, the original Implementation Agreement5 between Western, 
Reclamation, and the 15 Schedule A and B Contractors was a settlement of disputes over the 
administration of the contracts.  The framework worked well for many years.  However, with the 
creation of the Schedule D resource pool in the 2011 Act, and the addition of 31 new 
Contractors, there was a recognized need to revisit and revise the Implementation Agreement to 
accommodate the post-2017 period.  At the same time, the 2011 Act requires new allottees 
receiving allocations from Western to execute the Implementation Agreement, identifying the 
specific contract by number in the statute.   

 
To resolve the conflicting need to revise the Implementation Agreement and the 

requirement for new allottees to execute the Implementation Agreement, the document is styled 
as the “Restated Agreement.”  In particular, Section 3 captures the Agencies’ and the 
Contractors’ agreement that the “Restated Agreement amends and restates the Agreement dated 
February 17, 1995, in its entirety.”    

 
As described above, the ESC is a bilateral contract between a Contractor and Western, 

with Reclamation concurring that it is responsible for discharging certain obligations of the 
United States.   The RA is a multi-party contract; that is, all Contractors and both Agencies sign 
one document and are in privity with each other.  Additionally, the RA is truly an 
“implementation agreement” in that it describes the implementation of the ESCs and 
memorializes the Contractors’ and Agencies’ commitment on how the ESCs will be 
administered.  This relationship explains why a party to the RA must be a party to an ESC.  The 
RA only exists because of the ESCs, and the RA is subservient to the ESC.  Thus, the RA 
acknowledges that in the event of any conflict or inconsistency between the RA and the ESCs, 
the ESCs shall control.  RA § 6. 
 
B. Term 
 

Similar to the ESC, the Contractors requested that the RA become effective October 1, 
2016, to allow for the orderly transition between the pre-2017 and post-2017 contracts, to permit 
the participation of Schedule D Contractors in the decision making for the 2017-2018 Fiscal 

                                                
5 Contract No. 95-PAO-10616 Between United States Department of Energy Western Area Power 
Administration and United States Department of Interior Bureau of Reclamation and Boulder Canyon 
Electric Service Contractors.   



 
Arizona Power Authority 
Re: Summary of Final Versions of ESC and RA  
June 28, 2016 
Page 19 
 
 
Year, and to obligate the Schedule D Contractors to make the payments due before October 1, 
2017.  Reclamation agreed to this request, and under Section 4, the RA will become effective on 
October 1, 2016, and replace the existing Implementation Agreement.  RA § 4.1.  If a 
Contractor’s ESC is terminated due to relinquishment and reallocation or default, then the 
Contractor will no longer be a Party to the RA.  RA §§ 4.2, 4.3. 
 
C. Committees & Conflict Resolution 
 

The heart of the governance structure provided in the RA is the committees: the 
Coordinating Committee, the Engineering and Operations Committee (E&OC), and the 
Technical Review Committee.  As the RA states in Section 7.1, “Reclamation, Western and the 
Contractors have formed the Coordinating Committee, the E&OC and the TRC (Committees) to 
facilitate the exchange of information in a manner that promotes enhanced collaboration, 
communication, and transparency in order to seek consensus among the Parties regarding 
funding and management of the BCP.”  Section 7 further describes the details regarding how a 
Contractor selects Representatives for the Committees, participation in the meetings, distribution 
of the meeting agendas, and preparation and transmittal of the minutes.  Section 8 then describes 
the role of each Committee and the limitations of the Committees’ authority.  Specifically, the 
Committees’ recommendations cannot limit or impair the Contractors’ rights under their 
respective ESCs, and the Committees are not authorized to amend or modify the ESCs or RA.  
Tribal Contractors also requested multiple provisions recognizing that the Committee process 
does not limit the opportunity to conduct government-to-government consultations at any time.  
This disclaimer appears in Sections 7, 8, 9, and 27. 

 
Section 9 sets forth the formal decision-making process for matters submitted to the 

E&OC for consideration.  The goal of the Committees is to provide information to the 
Contractors and achieve consensus on the overall plan for operation, maintenance, and 
replacements for the BCP.  In the initial stages of the negotiations, the Contractors sought a vote 
on these matters to wield more influence and approval over the budget that ultimately forms the 
basis for Hoover power rates.  The Agencies did not accept this proposition and stated that 
Reclamation has ultimate statutory responsibility for the BCP and cannot delegate this authority 
to the Contractors.  The Contractors also could not agree to a voting method, with the larger, 
existing Contractors wanting votes to be weighted by allocation percentage, and the newer, 
smaller Contractors wanting a one-Contractor-one vote method  The Contractors then suggested 
a more formal process for airing, documenting, and escalating disputes in the event that they 
occur.   

 
Section 9 now includes a step-by-step process where a Contractor can request that 

Reclamation record the position of each Contractor on a disputed matter, and further request that 
the Area Manager provide a written decision.  From there, the Contractor, with a second, can 
escalate the dispute to the Coordinating Committee for further discussion.  And from there, a 
member of the Coordinating Committee can request that Reclamation record the position of each 
Coordinating Committee representative and provide a written decision of the Deputy Regional 
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Director.  After that, two or more Contractors can request the Regional Director’s involvement.  
Importantly, a Contractor must use this decision-making process before submitting a matter for 
dispute resolution under Section 25 of the RA.  Emergency decisions regarding actions in 
response to emergency conditions that may adversely affect public safety, public health, 
property, or the operation of the BCP are not subject to the Section 9 decision-making process.   

 
Although the decision-making process is not a vote over the budget, it provides a method 

to make a more formal record of Reclamation’s decision making in the event that Reclamation 
chooses to pursue an operating plan or an significant expenditure with which the Contractors do 
not agree.  The Contractors can then take that record to a higher decision-making or political 
level with the benefit of documenting where the Lower Colorado River region staff stand and 
their reasoning.   
 
D. Ten-Year Planning Process 
 

One of the main functions of the E&OC and the TRC is to participate in and provide 
Reclamation input during the annual planning process.  The annual planning process covers 
information on the ongoing operation and safety of the BCP and integrated operations with the 
Parker-Davis Project.  It also provides the opportunity for Contractor input on the operation, 
maintenance, and replacements for Hoover Powerplant, and a mechanism to link the budget for 
the project, the Annual Revenue Requirement, Base Charge, and the rate and ten-year planning 
processes.  RA § 8.5.1.  This planning process results in the BCP Ten Year Operating Plan, 
which Western then uses to develop the Annual Revenue Requirement and Base Charge.  RA 
§§ 8.5.2, 8.5.3.   
 
E. Contingency Planning 
 

The Contractors were very concerned, and remained concerned, over reduced generation 
of Hoover Powerplant due to low lake levels.  As the lake levels decrease, and power generation 
correspondingly decreases, the per-unit cost of Hoover power will increase.  And under the rate 
structure of the ESC, the Contractors remain responsible for paying the Base Charge regardless 
of power output.  Thus, the Contractors wanted a contractual mechanism to plan for cost control 
mechanisms during drought with enough advance notice to influence rates during the lower 
output years.  Section 10 now contains this type of contingency planning process.  If the capacity 
of Hoover Powerplant falls below certain levels, or the operation of Hoover Dam Facilities is 
significantly compromised by a force majeure event, then the Parties agree to engage in 
contingency planning.  The Parties will then meet and confer, and recommend appropriate 
actions, including an evaluation of the full range of cost containment opportunities to mitigate 
adverse financial impacts due to the loss of generation and the ability of Reclamation to seek 
other funding sources.   
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F. Future Power Development at Hoover Dam Facilities  
 

During the 50-year term, the Contractors wanted to retain the rights to any increased 
generation that may be developed by Reclamation and also protect against third party power 
development occurring at or near the Hoover Dam Facilities.  Effectively, the Contractors asked 
for a first right of refusal.  Section 11 represents the farthest Reclamation was willing to go on 
this issue.  Reclamation acknowledged that pursuant to the Boulder Canyon Project Act, it 
“reserves the right to pursue all proposed hydropower development at the Hoover Dam Facilities, 
unless such proposed hydropower developments would adversely impact the BCP.”  This 
language provides assurance that Reclamation, and not another third party or agency, will be 
responsible for any additional uprating-type projects.  Reclamation also commits to meet and 
confer with the Contractors regarding proposed hydropower development.  Any development 
would be subject to a separate written agreement and would not be managed under the ESCs or 
the RA.   

 
As for non-hydropower development, Reclamation would only acknowledge that such 

proposals would be evaluated under applicable laws and would not go as far as precluding that 
development.  However, the RA provides that “Reclamation must determine that the non-
hydropower development proposal is compatible with and does not adversely impact BCP 
purposes before it can proceed.”  RA § 11.2. 
 
G. Lower Colorado River Multi-Species Conservation Program 
 

The addition of 31 new Contractors required the Agencies and the Contractors to evaluate 
how to integrate the new Contractors into the existing framework of the MSCP.  Briefly, the 
federal government and the three Lower Basin state split the cost of the MSCP: 50 percent 
federal, 50 percent state.  Then, each state has its own unique funding agreement and 
participation arrangements.  The 2011 Act requires all new allottees to contribute to the states’ 
respective shares of the MSCP costs.  This framework is complicated by the addition of Tribal 
Contractors; these entities did not want to be subject to a state agreement for MSCP compliance.   
After some controversy and much discussion, Reclamation agreed to bill and collect the MSCP 
payments for all Contractors in California and Tribal Contractors in Arizona and Nevada for 
their proportionate shares of the MSCP funding schedule based on the MSCP cost share of the 
non-federal MSCP funding.  These amounts are specified in Attachment 2.IA.   

 
For APA’s purposes, the non-tribal Schedule D Contractors that enter into contracts with 

APA will be covered by APA’s MSCP payment to the Central Arizona Water Conservation 
District.  The addition of the Tribal Contractors’ contribution to Arizona’s payment obligation 
will slightly reduce APA’s payment obligation.   
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H. Working Capital, Transitional Items & Repayable Advances 
 

Much of the RA is devoted to the accounting for the BCP and billing of those costs to the 
Contractors.  Working Capital, Transitional Items, and Repayable Advances (also referred to as 
Repayable Capital Investments) are special categories within the BCP budget and accounting 
detailed in Sections 15, 16, and 20.  This memorandum does not go into great detail regarding 
how these items are calculated.  However, a few points are worth mentioning here.   

 
The Working Capital funds are used to bridge the cash flow between when Reclamation 

receives the largest payments from the Contractors (i.e., summer) and when Reclamation makes 
payments for maintenance work during outages (i.e., winter).  This amount is referred to as 
Annual Working Capital.  See RA § 15.4.  There will also be a cash flow gap between the 
closeout of the pre-2017 contracts and the start of the post-2017 contracts.  This amount is 
referred to as Initial Working Capital.  See RA § 15.3.  Reclamation has worked with the 
Contractors to mitigate the impact of the Initial Working Capital payments and avoid any rate 
spikes.  This effort is consistent with Reclamation’s general commitment to moderate the Annual 
Revenue Requirement and the rate impacts of year-to-year changes in OM&R Costs, and to 
avoid excessive or precipitous annual increases in OM&R expenses.  See RA § 20.3.3.  

 
  Schedule D Contractors are also responsible for payments for Transitional Items and 

Repayable Advances.  These items deal with financial obligations of the BCP that have been 
funded by Schedule A and B Contractors prior to October 1, 2017, but the benefits of which have 
not been accounted for or have not been received by October 1, 2017.  In each case, Reclamation 
will bill the Schedule D Contractors, or APA or CRC for non-tribal Schedule D Contractors in 
the respective states, and remit those payments to the Schedule A and B Contractors.  Finally, the 
RA addresses how proportionate shares of Working Capital, Repayable Advances, and 
reconciling items will be treated in the event a Contractor relinquishes its allocation and is no 
longer a party to an ESC or the RA.  See RA §§ 21. 
 
I. Audits 
 

Section 18 establishes the process for an initial audit and periodic audits every third year 
thereafter.  In the pre-2017 contract, the audit provisions were optional.  The Schedule A and B 
Contractors began organizing a closeout audit in 2015.  Yet, because of the scope of the closeout 
audit, and the effort required to find the supporting historical documents for such a long period 
of time, the cost of the audit was much greater than if audits had been conducted periodically.  
For the post-2017 ESC, the Contractors committed to conduct and pay for more frequent audits.  
The costs of the periodic audits will be considered an operation and maintenance expense within 
the BCP Ten Year Operating Plan.  Thus, the Contractors will pay for the audits through the 
Annual Revenue Requirement and rate payments.  Because the audit will be part of the BCP Ten 
Year Operating Plan, Reclamation will be responsible for the procurement process for the audit 
contract.  RA § 18.2.4.  The Contractors may form a small committee of representatives to 
participate in the contracting process in an advisory capacity and to comment on the scope of 
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work, the evaluation criteria, the cost estimate, and the proposals from vendors.  RA § 18.2.5.  
Reclamation will make the final decision on the contract selection.  The RA also allows any 
Contractor to perform an audit at their own cost.  RA § 18.4. 
 
J. Visitor Facilities & Visitor Related Revenues 
 

Section 19 of the RA addresses the Visitor Facilities and makes clear that the Contractors 
are responsible for paying for the OM&R costs for the Visitor Facilities as part of the BCP Ten 
Year Operating Plan.  With respect to revenues from the Visitor Facilities, Section 7 of the ESC 
provides that these revenues are credited against the Annual Revenue Requirement.  Section 19 
of the RA reiterates this part of the formula, and also adds, based on the APA’s request, 
Reclamation’s commitment to use its best efforts to establish, maintain, and maximize Visitor 
Related Revenues.  See RA § 19.3.  Reclamation must also review annually the Visitor Related 
Revenues at an E&OC or TRC meeting, including the existing fees, scheduled adjustments in 
fees, actual and projected visitation, and total revenues.  RA § 19.5. 

 
K. Applicable Law Provision & Dispute Resolution 
 

Section 22 of the RA mirrors the Winstar-type provision in the ESC and establishes that 
any reference to a law in the RA is deemed to be a reference to the law in existence on the date 
of execution of the RA.  Similarly, Section 25 of the RA provides that any disputes arising out of 
the RA shall be subject to the same dispute resolution provision in the ESC discussed above.  
 
L. Exhibits and Attachments 
 

Section 31 of the RA describes the function of exhibits and attachments to the RA.  
Similar to the ESC, exhibits to the RA may be added or modified only with the written consent 
of the Parties.  Attachments may be modified after written notice and opportunity to comment is 
provided to the Contractors.  Section 31 precludes the Agencies from distributing or issuing an 
attachment on subject matter not addressed in an initial Attachment without the prior consent of 
the Contractors. 

 
At this time, only attachments are included with the execution version of the RA; there 

are no exhibits.  Below is a list of the existing attachments: 
 
Attachment 1.IA: Lists the Committee Representatives and contact information for 

each Contractor;   
Attachment 2.IA:  Further explains the MSCP payment obligation, each state’s 

respective funding agreement, and the current cost share;  
Attachment 3.IA: Sets forth the Working Capital calculation; 
Attachment 4.IA: Includes the current Multi-Project Written Procedures;  
Attachment 5.IA Lists the Contingent Capacity, Firm Energy, and BCP percentages 

for each Contractor;  
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Attachment 6.IA Includes Appendix G of the 1995 Implementation Agreement for 
purposes of the Repayable Advances/Repayable Capital 
Investments calculations under Section 20;   

Attachment 7.IA Includes Table 7 of the 1995 Implementation Agreement for 
purposes of the Repayable Advances/Repayable Capital 
Investments calculations under Section 20; 

Attachment 8.IA:  Includes the calculations for Replacement and Repayable Capital 
Investments from the 2016 RA;  

Attachment 9.IA:  Includes the template for the BCP Ten Year Operating Plan; and 
Attachment 10.IA: Lists all 46 Contractors.  
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