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APA COMMENTS ON AND REDLINE OF  
DRAFT IMPLEMENTATION AGREEMENT 

 
Comment: “[A]mong others” should be deleted from the prefatory language.  The reference to 
“other” facts is vague and confusing; any facts relevant to the execution of the new 
Implementation Agreement applicable to the post-2017 period (Restated IA) should be included 
in the recitals. 
 
Revised Language: 

2. EXPLANATORY RECITALS:  This Restated Agreement is made with 

reference to the following facts, among others: 
 
Additionally, beginning with section 2.2, the Restated IA uses the language “contingent capacity 
to describe one of the products allocated in the Hoover Power Allocation Act of 2011.  APA 
commented in its December 31, 2015 correspondence to Western with comments on the draft 
electric service contract that the Western Area Power Administration (Western), the Bureau of 
Reclamation (Reclamation), and the Contractors should move away from continuing the use of 
the term contingent capacity, and suggested “Contract Capacity” instead.  APA incorporates the 
same comment here and looks forward to identifying a better term to describe capacity from 
Hoover Powerplant. 
 
 
Comment: Section 2.3 includes the language “[t]he power output of the Hoover Powerplant will 
be delivered to the Contractors at the lowest possible cost consistent with applicable laws, 
statutes, regulations and sound business principles.”  APA appreciates Western’s and 
Reclamation’s intention to deliver power at the lowest, possible cost.  However, this language 
should be moved into an enforceable provision of the Restated IA.  The contractual commitment 
could be relocated to section 8 where the BCP Ten Year Plan and the Power Repayment Study, 
the two documents that functionally drive rates, are described.   
 
Additionally, the Restated IA uses the language “lowest possible cost consistent with applicable 
laws, statutes, regulations, and sound business principles,” while the language in section 9.1 of 
the electric service contract is much different.  APA recommends identifying the ratemaking 
standard applicable to the Boulder Canyon Project and using the correct language throughout the 
agreements.  APA will research this issue further to aid the discussion in the upcoming 
negotiation meetings. 
 
Revised Language: 

2.3 Reclamation and Western recognize each agency has responsibilities to ensure the 

BCP's plans, programs, budget, and operation, maintenance and replacements 

(OM&R) are managed in an efficient manner.  The power output of the Hoover 
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Powerplant will be delivered to the Contractors at the lowest possible cost 

consistent with applicable laws, statutes, regulations and sound business 

principles. [Move deleted sentence to Section 8.] 
 
 
Comment: Similar to APA’s comments on the draft electric service contract, the effective date of 
the Restated IA should be October 1, 2016.  Many of the provisions in the Restated IA will need 
to be in effect to ensure a smooth transition between the closeout of the post-1987 contracts and 
the beginning of the post-2017 period.  Further, the entities that will become Schedule D 
Contractors are not yet bound by the current Implementation Agreement (Existing IA).  Thus, the 
provisions relating to Repayable Advances, Working Capital, and planning for the 2017 Fiscal 
Year will not apply to these Contractors unless the Restated IA has been executed and is 
effective.   
 
Additionally, the Existing IA does not have a termination date.  This continuity of the Existing 
IA provided certainty to the Contractors that they would be involved in the decisionmaking 
affecting the operation of the Boulder Canyon Project.  The same assurance should be provided 
for the post-2017 period.  With this change, there is no need for survival language.  The term of 
the Restated Agreement will continue until it is replaced by a successor agreement or until a 
Contractor assigns or terminates its electric service contract. 
 
It is unclear whether the dates listed in section 2.8 refer to the effective date of the Contracts or 
the Restated IA.  Regardless, the dates should be revised to reflect the comment that both the 
Contracts and the Restated IA should become effective October 1, 2016, and that the Restated IA 
should not have a termination date.  The revisions below assume the dates refer to the Contracts.  
 
Finally, as to proposed section 4.1, a Contractor’s payment obligations arise under the electric 
service contract, not the Restated IA.  Thus, “Restated Agreement” should be deleted from the 
last sentence. 
 
Revised Language: 

2.8 The Agreement was developed in conjunction with the BCP Electric Service Contracts in 

effect from June 1, 1987 to September 30, 2017.  The Parties desire to enter into this 

Restated Agreement pursuant to the Contracts, which are effective October 1, 20167 to 

September 30, 2067, the Hoover Power Allocation Act of 2011, and the Conformed 

Criteria. 
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4. TERM OF RESTATED AGREEMENT:  This Restated Agreement shall become 

effective on October 1, 20167, and shall remain in effect until replaced by a successor 

agreement among the Parties, or, as to particular Contractors, upon final reassignment or 

termination of any Boulder Canyon Project electric service contract with that Contractor.  

midnight, Mountain Standard Time, September 30, 2067.  The financial obligations 

incurred under this Restated Agreement, including but not limited to sections 12, 13, 15 

and 17 hereof, shall remain a part of the Restated Agreement until all such obligations 

hereunder have been performed in full. 

4.1 If a Contractor’s Allocation is reassigned or terminated in accordance with 

Section 16 or 17 of the Contract, respectively, the Contractor will no longer be a 

Party to this Restated Agreement as of the effective date of the reassignment or 

termination provided in written notice from Western.  The Contractor shall have 

no further payment obligations after the effective date of the reassignment or 

termination except for outstanding Contract or Restated Agreement payment 

obligations incurred prior to the reassignment or termination. 
 
Comment: The definitions for terms in the Restated IA that also appear in the electric service 
contract must be identical.  There is no reason why a definition for the same term should be 
different for the respective agreements, especially given the directive in section 6 that the 
“Contracts and this Restated Agreement shall be interpreted and implemented together.”  
Further, each agreement must itself be a complete document, with its own set of definitions; 
definitions that simply refer to a section of the electric service contract will not do.  Accordingly, 
when the drafts for each agreement are close to being finalized, it will be necessary to compare 
the definition sections to ensure that the definitions for terms that appear in both agreements are 
identical.  At this point in the process, APA notes that the following terms appear in both 
agreements:   
 

Annual Revenue Requirement; Base Charge; Boulder Canyon Project; Boulder 
Canyon Project Act; Boulder City Area Projects; Colorado River Dam Fund; 
Conformed Criteria; Contractor; Contractor’s Allocation; Energy Deemed 
Delivered; Fiscal Year; Hoover Dam Facilities; Hoover Powerplant; Hoover 
Power Allocation Act; Hoover Power Plant Act; Lower Colorado River Multi-
Species Conservation Program; Power Repayment Study; Rate Year; Restated 
Agreement/Implementation Agreement; Schedule A Contractor; Schedule B 
Contractor; Schedule D Contractor.   
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APA incorporates its comments on the draft electric service contract in its December 31, 2015 
correspondence on the definitions of Annual Revenue Requirement; Base Charge; Boulder 
Canyon Project; Boulder City Area Projects (deletion of this term); Conformed Criteria; 
Contractor’s Allocation; Hoover Dam Facilities; and Power Repayment Study.  Of course, this 
list of common terms will change as the respective agreements are developed and revised during 
the remaining negotiations sessions.  Once the definitions for the terms are identical, there will 
be no need for the interpretation language in section 5. 
 
Revised Language: 

5. DEFINITIONS:  Terms, initially capitalized and used herein and in the Exhibits 

and Attachments as attached, whether in singular or plural, shall have the meaning 

specified below or in Section 5 of the Contract.  Where a term is defined in both 

documents, the definition in this Restated Agreement shall control interpretations 

within this Restated Agreement only. 
 
Specific to the definitions in the Restated IA, to eliminate the need to repeat “primary or 
alternate” before each use of “representative,” a definition for “Representative” should be added 
to the definition section.  “Primary or alternate” may then be deleted where Representative is 
used, except for section 7.3, which describes the selection of the representatives for each 
Contractor. 
 
Additional Language: 

5.XX Representative: The primary or alternate Committee representative(s) designated 

by a Contractor pursuant to Section 7.3. 
 
 
The definition of Visitor Facilities in section should include the spillway buildings as well.  
 
Revised Language: 

5.36 Visitor Facilities:  The facilities at the Boulder Canyon Project that contribute to 

the safety, education, and quality of recreation and tourism opportunities for all 

visitors.  The facilities include, but are not limited to, the historic exhibit building, 

the multi-story parking structure, spillway buildings, tour galleries, visitor center, 

exhibits, and viewing platform at the BCP. 
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Comment: APA does not agree that there should be a notice requirement for attendance of guests 
at the committee meetings.  APA frequently works with and relies on its customers (i.e., 
subcontractors) within the state of Arizona, and invites various customers to attend committee 
meetings when appropriate.  This invitation remains with the discretion of APA, and a 
contractual requirement to give notice of guest attendance needlessly complicates this function.  
 
Revised Language: 

7.3 Membership of the committees shall consist of a primary representative, and an 

alternate who may act in the absence of the primary representative.  The primary 

and alternate representatives are referenced in Attachment 1.IA, and will be 

reviewed annually by the Parties to this Restated Agreement.  In designating a 

primary and alternate representative, the Parties shall select personnel authorized 

to make decisions with regard to the issues to be decided in each of the 

committees.  The designated primary and alternate representative should be 

communicated in writing to the Chairperson.  Changes to the designated primary 

and/ or alternate representative shall be communicated to the Chairperson at least 

fifteen (15) business days prior to the next committee meeting.  Any person who 

is not a primary or alternate representative will be considered a guest and will not 

have any of the responsibilities associated with the designated primary or 

alternate representative.  A minimum of five (5) business days advance notice to 

the Chairperson is required for all guest attendance.  Reclamation’s representative 

for each committee shall be the Chairperson.   
 
 
Comment: APA requests that the annual ten-year planning process include information related to 
integrated operations of Federal hydropower projects on the Lower Colorado River and 
information on any proposed Federal Development, i.e., additions to the Hoover Powerplant 
beyond OM&R items.  This additional information will aid the Contractors in evaluating 
Reclamation’s proposal on budget items that the Contractors ultimately pay for through the Base 
Charge. 
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Revised Language: 

8.5.1 Reclamation and Western, in coordination with the E&OC and the TRC shall 

conduct an annual planning process to provide to the Contractors:   

a) information to the Contractors, including but not limited to plans 

for the on-going operation, safety and security of the BCP; 

a)b) information regarding the integrated operations of Federal 

hydropower projects on the Lower Colorado River; 

b)c) the Contractors with the opportunity to submit input into the 

OM&R of the Hoover Powerplant prior to the expenditures of 

significant funds; 

c)d) assurance that the Hoover Dam Facilities are being operated as 

efficiently and effectively as possible; and 

e) a mechanism to link the budget, Annual Revenue Requirement 

and Base Charge, and rate and ten-year planning processes; and 

d)f) information regarding opportunities to increase the capacity or 

efficiency of Hoover Powerplant.   
 
 
Comment: During the Contractors’ and the federal agencies’ negotiating sessions, some of the 
Contractors requested that there be a proposed and final BCP Ten Year Operating Plan, rather 
than a process with three drafts.  APA offers the following clarifying edits to better express this 
suggestion.   
 
Revised Language: 

8.3.2.1 Following the annual TRC meeting, the Contractor members of the TRC 

shall review and prepare a report of recommendations for the E&OC on 

the proposed BCP Ten Year Operating Plan (proposed). 

. . .  
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8.5.2 The product of the annual planning process will be a (proposed) and 

(final) BCP Ten Year Operating Plan.  The Parties intend that the annual 

planning process be completed in advance of the budget finalization, 

Annual Revenue Requirement and Base Charge development, and rate 

making process so that the E&OC and the TRC will have the ability to 

constructively comment during the preparation of the BCP Ten Year 

Operating Plan. 
 
 
Comment: APA requests that the hydrology of Lake Mead be listed as one of the factors that 
Reclamation and Western must consider when developing “all budgetary documents, Annual 
Revenue Requirement and Base Charge, and rate analysis.”  Low lake levels and reduced 
generation significantly affect the types of OM&R projects the Contractors are willing to fund.   
 
Further, APA strongly objects to the waiver language contained in proposed section 8.5.3.  The 
suggestion that by participating in a contractual meet-and-confer process, a Contractor waives its 
rights to administrative and judicial review of rates is troubling.  APA seriously questions 
whether this type of waiver is even enforceable.  The language should be deleted now in the 
process before it becomes a larger sticking point during the negotiations. 
 
Revised Language: 

8.5.3 Reclamation and Western shall take into consideration generation at the Hoover 

Powerplant, the hydrology of Lake Mead, and the budget , and generation 

contained in the most recent BCP Ten Year Operating Plan (final) during the 

development of all budgetary documents, Annual Revenue Requirement and Base 

Charges, and rate analysis prepared by Western or Reclamation.  If Reclamation 

and Western incorporate the projected budget, and  generation contained in the 

most recent BCP Ten Year Operating Plan (final) in a PRS used to support an 

Annual Revenue Requirement and Base Charges and rate adjustment, and if the 

E&OC and TRC has agreed with the most recent BCP Ten Year Operating Plan 

(final); then a Contractor, shall not challenge, before the Deputy Secretary of 

Energy or Federal Energy Regulatory Commission, the budget and generation 
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used in the PRS for that Rate Year that were obtained from the most recent BCP 

Ten Year Operating Plan (final). 

 
Comment: Section 9.1 should acknowledge that Contractors may participate in committee 
meetings by web conference or other means.  It is not always possible to attend the meetings by 
person, and Reclamation has the ability to host web meetings from its Boulder City facilities.  
The Restated IA should allow for this type of participation.   
 
Revised Language: 

9.1 E&OC:  The decision-making process begins with the E&OC.  Reclamation and 

Western present actions, recommendations, agreements, and decisions 

(collectively “actions”) and solicit comments from those E&OC Contractor 

Members who are in attendance.  The E&OC will exercise all reasonable efforts 

to unanimously agree on actions proposed by Reclamation or Western during an 

E&OC meeting.  However, any E&OC Contractor Member in attendance at the 

E&OC meeting may call for a position on Reclamation's or Western's proposed 

action.  The position will be recorded as advisory information to document which 

E&OC Contractor Members support or oppose Reclamation’s or Western’s 

proposed action.  Those E&OC Contractor Members who are in attendance, who 

participate by telephone, internet, or other teleconferencing means, or who have 

provided their proxy in writing to the E&OC Chairperson, will state their position.  

The E&OC Chairperson or his/her designee will record the position for each 

primary or alternate representative in attendance.  Once all primary or alternate 

representatives have stated their position, any primary or alternate representative 

may request, during the meeting, a written decision from the Area Manager, 
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Lower Colorado Dams Office ("Area Manager").  If no request for a written 

decision is requested at the E&OC meeting, no further action is required. 

 
Comment: The decisionmaking procedure outlined in Section 9 provides a comprehensive 
process for articulation of the Contractors’ perspective and Reclamation’s response after 
thorough consideration of the Contractors’ position.  Both the Contractors and the federal 
agencies will benefit from having a process in place to work through differences of opinion.  
Notwithstanding the benefits of this process, the Restated IA should not attempt to restrict 
contractually a Contractor’s ability to influence agency decisionmaking at any level.  A 
Contractor would be wise to work within this construct to resolve issues before elevating the 
discussion to a higher, political decisionmaking level.  Nonetheless, APA and the other 
Contractors always retain their discretion to use their best judgment and evaluate when it may be 
appropriate to talk to other officials, or to proceed to the formal dispute resolution procedures.  
This language must be deleted from the Restated IA.   
 
The language pertaining to Reclamation and Western should remain as Section 9.8 provides 
Reclamation the ability to act in an emergency situation, and in all other non-emergency 
circumstances, it is appropriate and necessary for Reclamation to work with the Contractors and 
seek their feedback.  
 
Revised Language: 

9.7 No Early Action by any Committee MembersReclamation or Western:  

Reclamation or Western shall not proceed with an action under review until a 

final decision to proceed, as proposed, is rendered pursuant to the comprehensive 

decision-making process detailed in this Subsection.  The Contractors may not 

elevate a proposed action for additional review at a higher decision-making level 

of Reclamation, or pursuant to the Dispute Resolution Section 23 of this Restated 

Agreement, until a final decision is rendered at each preceding lower decision-

making level, as identified under this Subsection.  However, in the event that a 

decision by the Deputy RD or the Regional Director is not rendered within the 

timeframe established pursuant to this comprehensive decision-making process, 

the Contractors may elevate a proposed action for additional review by the next 

highest decision-making level of Reclamation, as identified in this Subsection, or 
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pursuant to the Dispute Resolution Section 23 of this Restated Agreement if the 

Regional Director does not issue a timely decision. 
 

 
Comment: APA appreciates Reclamation’s need to respond to unexpected, emergency conditions 
at the Boulder Canyon Project without resorting to the committee process.  However, the 
conditions constituting an “emergency” for purposes of this section are too broad, especially 
given that what constitutes an “emergency condition” is determined solely by the Area Manager.  
For example, “conditions which may adversely affect . . . the operation of the BCP” is a very 
broad category and does not accurately reflect what one may think is an emergency requiring a 
quick response.  APA recommends revising this section to refer to the definition of 
“uncontrollable forces” provided in paragraph 34 of the General Power Contract Provisions.  
This term includes a much narrower, defined set of circumstances, which adequately describe the 
type of events that may necessitate decisionmaking outside of the process set forth in Section 9.  
 
Revised Language: 

9.8 Emergency Decisions:  The comprehensive decision-making process detailed in 

this Subsection does not apply to actions that are required in response to 

“uncontrollable forces,” as defined in paragraph 34 of Western’s General Power 

Contract Provisions, emergency conditions which may adversely affect public 

safety, public health, property, or the operation of the BCP, as determined by the 

Area Manager. 

 
Comment:   APA appreciates Reclamation’s efforts to work with the Contractors to address the 
Contractors’ concerns over future power development at Hoover Dam.  APA is in the process of 
conducting legal research and analysis of proposed sections 11.1 and 11.2, and will provide 
comments on these sections at future negotiation sessions.  At this time, APA notes that any non-
hydropower energy development must not adversely impact the Contractors and the operation of 
the BCP.  This language should be added to the proposed section, pending further legal review 
and analysis.  
 
Revised Language: 

11.2 New Non-Hydropower:  Proposals for non-hydropower energy development at 

the Hoover Dam Facilities will be governed by the regulations at 43 C.F.R. Part 
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429 or by the legal authorities in place at the time such development proposals are 

made.  Reclamation and Western will meet and confer with the Contractors to 

discuss the proposed non-hydropower energy development.  Reclamation must 

determine that the non-hydropower energy development proposal is compatible 

with and does not adversely impact BCP purposes before it can proceed. 

 
Comment: APA has serious concerns regarding the approach taken by Reclamation to amend the 
Working Capital provisions in proposed section 15 and Attachment 3.IA.  The proposed 
language allows Reclamation to unilaterally determine and adjust the Working Capital amount, 
without meaningful input from the Contractors.  The proposed section does not address any 
credit or transition for Schedule A and B Contractors, or how the initial Working Capital 
amounts are to be collected from Contractors prior to the proposed effective date of October 1, 
2017.  Further, the proposed Attachment 3.IA projects the need for an initial Working Capital 
amount of approximately $15 million—an increase from the current balance of approximately 
$3 million.  This staggering increase has not been explained or justified to the Contractors.  APA 
recommends deleting most of section 15 as well as Attachment 3.IA and working with the 
Contractors in the negotiation sessions to develop a feasible process for providing reasonable 
funds for the Working Capital account.   
 
Revised Language: 

15. WORKING CAPITAL:   

15.1. The Working Capital shall be used only to:  bridge the time delay between the date 

of billing by Western for the Base Charge and the date of receipt by Reclamation of 

the resulting revenues; and assure that sufficient funds are available during each 

Fiscal Year to avoid deferral for work necessary to maintain the safe operation of 

the BCP and to meet required obligations.  The Working Capital is available only to 

cover expenditures for those BCP uses included in the authorized budget of 

Reclamation or Western. 

15.2. The process and example for \Working Capital calculations are shall be based on 

the formula included in Attachment 3.IA.  Reclamation will prepare a Projected 

Dam Fund Balance by February 1 of each year.  
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15.2.1. If the amount of Working Capital needs to be adjusted based on the 

Projected Dam Fund Balance, Reclamation and Western will work with 

the E&OC to determine the adjustment amount and when it needs to take 

effect.  

15.3. The initial amount of Working Capital required will be calculated based on the 

lowest balance of the Projected Dam Fund Balance. 

15.3.1. The amount to be advanced by each Contractor shall be calculated by 

dividing the total Working Capital required by two (2) and allocating to 

each Contractor based on their percentage of contingent capacity and firm 

energy.  

15.3.2. The Contractors will receive notification of the upcoming bill on or prior 

to May 15, 2017.  Reclamation will bill the Contractors for the Working 

Capital advance on August 15, 2017, due September 15, 2017. 

15.4.15.3. The Working Capital balance shall be returned to the Contractors in Fiscal 

Year 2068 in accordance with the method used in Section 15.3 to determine the 

initial amount of Working Capital collected from each Contractor.   
 
 
Comment: Section 17.2 only addresses an initial independent audit paid for by the Contractors.  
This section should be redrafted to apply to periodic independent audits.  Further, it will likely be 
unnecessary to conduct an initial audit as the closeout audit for the 1987 contract will have just 
been completed. 
 
Revised Language: 

17.2. Contractor Audit: 

17.2.1. The Contractors agree to have an independent initial audit of the BCP 

performed by an independent auditor, beginning after the fifth year of the 

Contract and every fifth year thereafter.  The schedule may be modified by 

resolution of the E&OC.  
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17.2.2. Each Contractor shall pay its share of the cost of the initial periodic audit 

which shall be determined in accordance with the following formula: 

CS =  AC x CP, where: 

CS =  each Contractor's share of the audit cost. 

AC =  the total cost of the audit. 

CP =  the Contractor's BCP Percentage pursuant to Attachment 

5.IA hereof. 

17.2.3. The Parties shall agree upon Contractors shall provide Reclamation and 

Western advance written notice of intent to conduct the initial audit, the 

audit scope, and the proposed work plan.  The information to be included in 

the audit scope shall be limited to that available, pursuant to Section 27 of 

the Contract.  The Parties shall mutually agree upon the date on which the 

audit will commence, which date shall be no less than thirty (30) days and 

no more than ninety (90) days after such notice. 

17.2.4. Agreed upon procedures for the audit shall include minimum requirements 

for cash balances, undelivered orders, carryover, repayable schedules, debt 

service and allocated costs. 

17.2.5. Reclamation and Western will provide documents in accordance with all 

applicable laws, regulations and Federal document retention policies.  Some 

records may not be retained more than three five (53) years, unless the 

Parties agree on a longer retention period in writing. 
 
Comment: The standards for performing OM&R activities at the Visitor Facilities are not well 
defined.  For example, it is unclear what “Reclamation practices and standards” and “Recreation 
Facility Design Guidelines” are and what their relationship to public areas is.  Reclamation 
should discuss with APA and the Contractors the appropriate guidelines or standards for 
maintenance of the Visitor Facilities as the Contractors ultimately pay for these expenses, to the 
extent they exceed Visitor Related Revenues, through the Annual Revenue Requirement and the 
Base Charge.  
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Revised Language: 

18.1 Reclamation will perform OM&R activities to the Visitor Facilities as necessary 

in accordance with safety, security, regulatory requirements or standards 

applicable to public areas.  Reclamation will consult with the E&OC when 

evaluating the necessary OM&R activities as part of the BCP Ten Year Operating 

Plan planning process. , Reclamation practices and standards, and Recreation 

Facility Design Guidelines. 

 
Comment: APA appreciates the addition of language in section 18.3, committing Reclamation to 
use its best efforts to maximize Visitor Related Revenues. These revenues are important to the 
Contractors as Visitor Related Revenues offset the costs of the Visitor Facilities, which the 
Contractors paid for, and the BCP in general.  Although the visitor center is well frequented now, 
APA believes that there should be additional language in section 18.5, requiring Reclamation to 
evaluate the business performance of the Visitor Facilities.  There may be a time during the fifty-
year term of the contract that there are fewer visitors at Hoover Dam.  If that is the case, then 
Reclamation should consult with the Contractors through the E&OC on the appropriate course of 
action. 
 
Revised Language: 

18.5 Reclamation shall at least annually review the Visitor Related Revenues at an 

E&OC and/or TRC meeting, including the existing fees, scheduled adjustments in 

fees, actual and projected visitation, and total revenues from Visitor Related 

Revenues.  If Visitor Related Revenues are less than the costs of OM&R of the 

Visitor Facilities for three consecutive Fiscal Years or longer, then Reclamation 

will consult with the E&OC to evaluate methods to reduce or postpone the costs 

of OM&R for the Visitor Facilities. 

 
Comment: APA is still reviewing the formula for Repayable Capital Investments and Repayable 
Advances set forth in section 19, and may provide input on this section in future negotiating 
sessions.   
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Consistent with APA’s comments on the draft electric service contract, the proposed section on 
Repayable Advances does not address the situation of a defaulting or terminating Contractor and 
whether or how reimbursement of Repayable Advances would occur in that case.   
 
 
Comment: The language from the Existing IA regarding the effect of future regulations on the 
agreement must be added back to section 20.  Reclamation and Western cannot abrogate the 
contractual rights of the Contractors through a rulemaking process.  
 
Given the need to protect against regulatory changes that may impair contract rights, the 
definitions for the terms “10 CFR Part 904” in section 5.39 and “43 CFR Part 431” in section 
5.40 may also need revisions to clarify that amendments to these regulations may not impair a 
contract right or change a contract obligation.   
 
Revised Language: 

20. REGULATIONS:  From time to time additional or amendatory regulations may 

be promulgated for the administration of the Boulder Canyon Project in 

accordance with applicable law; Provided, that no right under this Agreement 

shall be impaired, or obligation thereunder be extended thereby. , and shall apply 

to this Restated Agreement. 

 
 
Comment: Similar to APA’s comments on the Exhibits and Attachments sections in the draft 
electric service contract, Reclamation and Western cannot add Attachments to the Restated IA 
that are unrelated to the initial Attachments appended to the Restated IA at the time of execution.  
The Contractors must know what they are agreeing to when the Restated IA is signed, and 
Reclamation and Western cannot change the terms of the bargain at a later time through 
additions or modifications to the Attachments to the Restated IA.  
 
Revised Language: 

28. EXHIBITS AND ATTACHMENTS:  Exhibits A.IA and B.IA, as well as 

Attachments 1.IA through 6.IA, are incorporated by reference herein and shall be 

considered a part of this Restated Agreement.  Exhibits may be updated, and new 

exhibits may be added, from time to time by written consent of the Parties, which 

consent shall not be unreasonably withheld.  Exhibits shall be in force and effect 
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until superseded by a subsequent Exhibit executed by the Parties.  Changes, 

additions, or mModifications to the Attachments may be made by Reclamation 

and Western as appropriate; Provided, that Reclamation and Western provide the 

Contractors ninety (90) days written notice and an opportunity to comment on 

proposed changes to the initial Attachments.  Attachments shall be in force and 

effect until superseded by a subsequent Attachment.  This section does not permit 

and shall not be interpreted to allow Reclamation or Western to distribute or issue 

any attachment on a subject matter not addressed in an initial Attachment without 

the prior written consent of all Contractors. 

 
 


