
 
 
 

MEMORANDUM 
 
 
TO: Arizona Power Authority 
FROM: Somach Simmons & Dunn 
SUBJECT: Summary of Final Version of Power Sales Contract 
DATE: June 29, 2016 

 
 

I. INTRODUCTION 
 

This memorandum summarizes the Final Draft Power Sales Contract dated June 17, 
2016, with revisions proposed in response to recent comments (PSC) that will be considered by 
the Arizona Power Authority (APA or Authority) Commission for approval as to form on June 
30, 2016.  This memorandum summarizes key provisions concerning the rights and obligations 
of the APA and the 71 entities (Customers) that will execute PSCs with the APA for purchase 
and sale of the Hoover allocations that each Customer received through either the APA’s Final 
Hoover Power Marketing Plan – Post 2017 or from the Western Area Power Administration 
(Western) on December 18, 2014 (79 Fed. Reg. § 75544, 75549-75550).  The memorandum 
includes some legal discussion but is not intended to be a comprehensive legal analysis of all the 
relevant contractual provisions. Additionally, the memorandum covers the most significant 
aspects of the PSC but does not discuss every single provision, especially provisions that are 
more administrative in nature. 

 
II. POWER SALES CONTRACT 

 
A. Explanatory Recitals 
 

The explanatory recitals explain the APA’s power sales contracting authority, the 
background of the Hoover Power Plant Act of 1984, the APA’s existing power sales contracts 
that terminate on September 30, 2017, the Hoover Power Allocation Act of 2011 (2011 Act), the 
APA’s Final Hoover Power Marketing Plant – Post-2017 (Post-2017 Marketing Plan), the 
marketing of Schedule D power by Western, and the APA’s plan to pledge revenues from PSCs 
to payment of bonds issued or to be issued.   
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B. Definitions 
 

Section 1 contains the defined terms in the PSC.  Many of the more significant definitions 
are discussed below in conjunction with the respective PSC section in which they are used.  A 
few definitions are discussed here.  

 
1. Definitions Concerning Delivery of Hoover Capacity and Hoover Energy 
 
The definition for the term “Customer’s Allocation” refers to the Hoover Capacity and 

Hoover Energy the Customer is entitled to receive based on the APA’s allocation to the 
Customer in the Post-2017 Marketing Plan or Western’s allocation in the Boulder Canyon 
Project Post-2017 Resource Pool, including associated Ancillary Services and Environmental 
Attributes. The definition for the term “Customer’s Entitlement” refers to the portion of the 
Customer’s Allocation that the Customer is entitled to receive in any Contract Year as reflected 
in the Capacity and Energy Schedule.  The definition of the term “Capacity and Energy 
Schedule” refers to the annual schedule developed by the APA that sets forth the Customer’s 
Entitlement.  Exhibit C to the PSC sets forth the form of the Capacity and Energy Schedule to be 
used by the APA for each Customer. 
 
 2. Definitions Concerning Customer Payment Obligations 
 

The definition of the term “Revenue Requirements” specifies the costs that the APA can 
include in its Demand Charge and Energy Charge, such as bond costs, amounts due under the 
Electric Service Contract and the Restated Agreement, APA operating expenses and costs 
associated with the acquisition and delivery of Hoover Capacity and Hoover Energy, and costs 
associated with any Commission-approved power development activity.   

 
With respect to the power development activity provision, in response to concern 

expressed by the Customers about the potentially unlimited scope of the APA’s ability to collect 
funds, the provision was revised to indicate that the revenue can only be collected for activities 
authorized by Titles 30 and 45, and expenditures shall only be undertaken pursuant to direction 
provided by the Commission according to an appropriate administrative process. 

 
The definition “Demand Charge” refers to the monthly charge that the Customer must 

pay that is calculated by multiplying the “Capacity Rate” by the Customer’s Average Monthly 
Hoover Capacity Entitlement.   The “Capacity Rate” is calculated by dividing the Demand 
Related Revenue Requirements by the product of the number of months in the “Contract Year” 
multiplied by the sum of Average Monthly Hoover Capacity Entitlement of all Customers.  The 
“Average Monthly Hoover Capacity Entitlement” is the sum of the Hoover Capacity portion of 
Customer’s Entitlement to be made available to the Customer in the then current Contract Year, 
irrespective of the Hoover Capacity actually made available, divided by the number of months in 
the Contract Year.  
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The definition of “Energy Charge” refers to the monthly charge that the Customer must 
pay that is calculated by multiplying the “Energy Rate” by the Customer’s “Forecasted Monthly 
Hoover Energy Entitlement.”  The Energy Rate is calculated by dividing the Energy Related 
Revenue Requirements by the aggregate sum of the Forecasted Monthly Hoover Energy 
Entitlement of all Customers to be scheduled and delivered to all Customers during the Contract 
Year.  The definition of Forecasted Monthly Hoover Energy Entitlement refers to forecasted 
Hoover Energy portion of Customer’s Entitlement to be made available at the Point of Delivery, 
for each month of the Contract Year, as estimated by the APA at the start of the Contract Year. 
 
C. Term of Contract 
 

Section 2 concerns the term of the PSC.  The PSC will be effective October 1, 2017, and 
will be effective through September 30, 2067.  The date of initial service of Hoover Capacity and 
Hoover Energy will be October 1, 2017 as well.  Customers receiving Hoover D-1 Capacity and 
Hoover D-1 Energy must have the necessary transmission and or distribution system 
arrangements in place as of October 1, 2016.  Though not stated in the contract, all Customer’s 
must effectively have transmission arrangements in place by October 1, 2016, because the APA 
will execute the ESC with Western prior to October 1, 2016, for all Hoover A, Hoover B, and 
Hoover D capacity and energy, and the APA must have contracts in place for this power prior to 
that time. 

 
The PSC is subject to termination under certain circumstances.  The APA may terminate 

the PSC upon five years prior written notice, to the extent the APA exercises this right consistent 
with federal law.  Further, termination is possible in the event of a recapture of Customer’s 
Allocation under Section 7(b), which recapture may occur upon relinquishment and sale of the 
Customer’s Allocation, or upon determination, under Section 27, that a Customer’s Allocation 
has exceeded Customer’s Load for at least three years.  In either case, the Customer will remain 
responsible for all obligations under the PSC until a sale of Customer’s Allocation or upon notice 
by the APA following a reallocation of Customer’s Allocation.  In any event, termination of a 
PSC involving Hoover D-1 Capacity and Hoover D-1 Energy will require approval by Western. 
 
D. Sale and Purchase of Hoover Capacity and Hoover Energy 
 

Section 3 contains the fundamental agreement of the PSC.  Under Section 3(a), the APA 
agrees to sell the Customer the Hoover Capacity and Hoover Energy that the Customer is entitled 
to receive under the Post-2017 Marketing Plan, or Boulder Canyon Project-Post-2017 Resource 
Pool.  Section 3(b) specifies that the Customer is obligated to pay the Demand Charge and 
Energy Charge whether or not any Hoover Capacity or Hoover Energy is received from or 
delivered by, the APA under the PSC. 
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E. Availability of Hoover Capacity and Hoover Energy 

 
Section 4 provides that, subject to the availability of Hoover Capacity as set forth in the 

Capacity and Energy Schedule, the Customer is entitled to receive Hoover Energy at the “Point 
of Delivery” at a rate of delivery up to the Customer’s Allocation of Hoover Capacity.  The 
“Point of Delivery” is defined as the Mead 230kV Bus or any other delivery point(s) set forth in 
Exhibit A.  Section 4 further provides that any reduction in Hoover Capacity to be made 
available to the APA under the ESC will result in a pro rata reduction of Hoover Capacity 
available to the Customer.  The pro rata reduction will occur in proportion to the ratio that the 
Customer’s Allocation of Hoover Capacity bears to the Hoover Capacity available to all 
Customers, as set forth in Attachment 1. 

 
Section 5 provides that the APA will make the Hoover Energy portion of Customer’s 

Allocation available to the Customer in amounts set forth in the Customer’s Capacity and Energy 
Schedule for the then current Contract Year.  Section 5 further provides that any reduction in 
Hoover Energy to be made available to the APA under the ESC will result in a pro rata reduction 
of Hoover Energy available to the Customer.  The pro rata reduction will occur in proportion to 
the ratio that the Customer’s Allocation of Hoover Energy bears to the Hoover Energy available 
to all Customers, as set forth in Attachment 1. 

 
Section 5(c) specifies the Authority’s obligation to annually develop a Capacity and 

Energy Schedule setting forth Customer’s Entitlement, and the Customer’s obligation to submit a 
preliminary schedule as part of this process for approval by the APA.  Section 5(d) sets forth the 
Customer’s right to request that the APA revise the amount of Hoover Energy the Customer is 
scheduled to receive, provided that the request does not adversely affect the Hoover Energy 
available to any other Customer. 
 
F. Ancillary Services/Dynamic Signal 
 

Sections 5(e)-5(i) detail the Customer’s rights to “Ancillary Services,” which are defined 
as generation services necessary to support delivery of capacity and scheduled energy from 
resources to loads, including those provided in the ESC and associated attachments.  The 
Customer’s right is a right is to a pro-rata share of Ancillary Services based on the Customer’s 
Allocation.  Available Ancillary Services are further specified in Attachment 3 to the ESC.  The 
Customer may exercise this right by notifying the Authority of its intent to use Ancillary 
Services, and if the Customer does not elect to use its pro-rata share of Ancillary Services, the 
Authority will use its best efforts to sell the Customer’s share of such services, pursuant to a 
separate agreement.  Further, to the extent a dynamic signal is required to access these Ancillary 
Services, Sections 5(e) and 5(g) specify that the Customer has a right to the use of such a signal, 
and that the Customer must participate in the establishment of such a signal, and if it is necessary 
to establish a new signal, the Customer shall will pay any and all costs related to establishment 
and use of a new dynamic signal.  Section 5(h) identifies the type of Ancillary Services available 
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to the Customer through use of a dynamic signal, and Section 5(i) identifies those Ancillary 
Services available to the Customer scheduling on a static basis. 

 
Section 5(j) provides for the purchase of Hoover C Energy made available to the 

Authority under the Electric Service Contract.  Section 5(j) states that the Authority will make 
Hoover C Energy available to the Customers according to the distribution priorities set forth in 
the Post-2017 Marketing Plan.  Any Hoover C Energy the Customer agrees to purchase will be 
included in the Customer’s Capacity and Energy Schedule.  Section 5(j) further provides that the 
Authority will, if requested by the Customer, coordinate delivery of Hoover C Energy at any 
Additional Delivery Location(s).  “Additional Delivery Location” is defined as any delivery 
location where the Customer receives Hoover Capacity, Hoover Energy, or Hoover C Energy 
transmitted from the Point of Delivery pursuant to a “Wheeling Agreement.”  The PSC defines a  
“Wheeling Agreement” as a transmission agreement executed by the Authority, for the benefit of 
the Customer for the transmission of Hoover Capacity and Hoover Energy from the Point of 
Delivery to any Additional Delivery Location(s).   
 
G. Firming Purchases 
 

Section 6 sets forth the APA’s obligation, pursuant to a prior written agreement, to 
purchase capacity to firm the Hoover Capacity portion of Customer’s Allocation, and to purchase 
energy to firm the Hoover Energy portion of Customer’s Allocation up to the equivalent of 100 
percent capacity factor of the Customer’s Allocation.  Section 6 indicates that the Customer will 
be required to pay the Authority in advance for any firming purchases. 
 
H. Tender/Relinquishment (“Lay Off”) 
 

Section 7(a) addresses the Customer’s right to tender or relinquish (“lay off”) Hoover 
Capacity or Hoover Energy for resale by the Authority.  This right is currently provided for 
under Arizona Administrative Code (A.A.C.) section R12-14-401(B).  The PSC further specifies 
that the Authority will apply net revenue from any resale of tendered or relinquished Hoover 
Capacity and Hoover Energy to offset Customer’s payment obligations under the Contract, and 
Customer will not be relieved of any other obligations under the PSC.   

 
Section 7(b) provides that the tender or relinquishment of Customer’s Hoover Capacity 

and Hoover Energy for the unexpired term of the Customer’s PSC is deemed a recapture if the 
APA has contracted to sell the Hoover Capacity and Hoover Energy for the unexpired term of 
the PSC, and the sale is on the same terms as the Customer’s PSC.  This provision effectively 
only applies to Customers with Hoover A, B, and D-2 Capacity and Energy because any “change 
in allocation” of a Customer with Hoover D-1 Capacity and Energy, which is what would occur 
upon a contract for sale of Hoover D-1 Capacity and Energy under Section 7(b), the reduction of 
such an allocation is to be reallocated by Western according to Section 16.3 of the ESC.  Thus, 
the Authority may not directly execute a contract with another entity prior to a reallocation of the 
Customer’s Hoover D-1 Capacity and Hoover D-1 Energy by Western. 
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Section 7(c) specifies that any Customer with Hoover D-1 Capacity and Hoover D-1 
Energy may permanently relinquish Customer’s Allocation of Hoover D-1 Capacity and Hoover 
D-1 Energy to Western through the APA.  Section 16 of the ESC provides that the APA may 
relinquish, for reallocation, a portion of the APA’s allocation, upon request.  Thus, Section 16 
provides for a Customer with Hoover D-1 Capacity and Energy to relinquish its Hoover D-1 
Capacity and Energy allocation for reallocation.  Section 7(c) further specifies that the Customer 
remains responsible for all payments unless and until a reallocation is implemented, and if a 
reallocation is implemented, the Customer’s Contract will terminate, unless the Customer’s 
Contract includes Hoover D-2 Capacity and Hoover D-2 Energy, in which case the Contract will 
remain effective with respect to the Hoover D-2 Capacity and Hoover D-2 Energy.   
  
I. Power Pooling, Banking, and Exchange of Hoover Capacity and Hoover Energy 
 

Section 8 provides for the Customer, with prior written approval from the Authority, to 
enter into power pooling agreements that provide for the Customer to aggregate or commingle  
Hoover Capacity and Hoover Energy with other Customers.  Section 8 also provides for the 
Customer to participate in banking of Hoover Energy, displacements, exchange of banked 
Hoover Energy among Customers, and exchanges of Hoover Capacity or Hoover Energy among 
Customers.  These rights, and the APA’s approval authority are set forth in A.A.C. sections R12-
14-401(A), R12-14-401(K), and key terms are defined in A.A.C. sections R12-14-101(1)-(2), 
(9), and (13). 
 
J. Environmental Attributes 
 

Although most regulatory programs for renewable energy standards do not recognize or 
credit existing hydropower facilities like the Hoover Powerplant, the Customers wanted to 
capture the rights to such credits from Hoover Powerplant if they become available in future 
regulatory programs.  Section 6.11.6 of the ESC provides that the APA has the right to use 
“Environmental Attributes” associated with its allocation that may be used for compliance with 
any environmental laws, regulations, or standards applicable to the Customer.  “Environmental 
Attributes” are characteristics attributable to a renewable energy resource, or to renewable 
energy from such a renewable energy resources.  See ESC, § 5.29.  Section 9 of the PSC 
effectively passes the APA’s right through to APA Customers by providing that the Customer 
has the right to use Environmental Attributes associated with the Customer’s Allocation. Section 
9 provides for the Customer to elect not to use the Environmental Attributes associated with 
Customer’s Allocation, in which case, the APA will use its best efforts to market the 
Environmental Attributes, to the extent allowed by the ESC.  Further, in Section 11(f), any 
revenues derived from the sale of Environmental Attributes associated with the Customer’s 
Allocation will be used by the APA to offset the Customer’s Demand Charge, Energy Charge or 
any Hoover C Energy charge.  
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K. Transmission of Customer’s Entitlement 
 

Section 10 generally provides that the Customer is responsible for securing any necessary 
transmission or distribution arrangements to transmit the Customer’s Entitlement from the “Point 
of Delivery” to any “Additional Delivery Location(s).”  Section 10(b) provides that, upon 
request of the Customer, the APA will use its best efforts to procure transmission service to 
transmit the Customer’s Entitlement from the Point of Delivery to any Additional Delivery 
Location by executing a Wheeling Agreement; provided, that, the Customer pays all costs for 
such transmission service under any Wheeling Agreement. 
 
L. Budget and Determination of Demand and Energy Charges 
 

Section 11 sets forth the APA’s budgeting procedures, development of the charges that 
the Customer is obligated to pay pursuant to the PSC, and various procedures for payment, 
imposition of penalties, and development of credits.   

 
In developing the budget, the APA will itemize estimates of all Revenue Requirements 

for the Contract Year, other funds available to the APA for payment of such Revenue 
Requirements, and the amount of Hoover Capacity and Hoover Energy that formed the basis of 
such revenue estimates.   

 
Based on these estimates, the APA will then develop rates sufficient to meet the 

estimated Revenue Requirements.  The APA’s rates are driven, in part, by the charges paid by 
the APA to Western under the ESC.  Under the ESC, the APA is responsible for paying for its 
proportionate share of the annual “Base Charge.”  ESC, § 7.2.  The “Base Charge” is composed 
of a capacity and energy component.  ESC, § 5.9.  The APA, under the PSC, will assign the 
capacity and energy charges paid to Western to “Demand Related Revenue Requirements” and 
“Energy Related Revenue Requirements,” respectively.  The Authority will assign the other 
Revenue Requirements (e.g., costs associated with Bonds) to Demand Related Revenue 
Requirements and Energy Related Revenue Requirements in the same proportion as Western 
assigns costs to Demand Related Revenue Requirements and Energy Related Revenue 
Requirements.   

 
The APA will then develop the “Capacity Rate” and “Energy Rate” that will be used in 

the calculation of the Demand Charge and Energy Charge.  The “Capacity Rate” will be 
calculated by dividing the estimated Demand Related Revenue Requirements by the product of 
the number of months in the Contract Year times the total aggregate sum of the “Average 
Monthly Hoover Capacity Entitlement” of all Customers.  The “Average Monthly Hoover 
Capacity Entitlement” is the aggregate sum of the Hoover Capacity portion of Customer’s 
Entitlement to be made available at the Point of Delivery for each month, divided by the number 
of months in the Contract Year.  The “Energy Rate” will be calculated by dividing the estimated 
Energy Related Revenue Requirements by the total aggregate amount of the “Forecasted 
Monthly Hoover Energy Entitlement” estimated by the Authority to be scheduled and delivered 
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to all Customers during the Contract Year.  The “Forecasted Monthly Hoover Energy 
Entitlement” is the forecasted Hoover Energy portion of Customer’s Entitlement to be made 
available at the Point of Delivery for each month of the Contract Year at the start of the Contract 
Year.   

 
Section 11 sets forth the operative payment provision in Section 11(f), which provides 

that the Customer shall pay the sum of the Demand Charge, the Energy Charge, and any charge 
for Hoover C Energy purchased by the Customer under, as adjusted for credits specified in this 
Section 11(f).  The “Demand Charge” is calculated by multiplying the Capacity Rate by the 
Customer’s Forecasted Monthly Hoover Capacity Entitlement.  The “Energy Charge” is 
calculated by multiplying the Energy Rate by the Customer’s Forecasted Monthly Hoover 
Energy Entitlement.  Any amounts derived by the Authority from the sale of the Customer’s 
share of Environmental Attributes, Ancillary Services or the dynamic signal shall be used by the 
Authority to reduce the Customer’s Demand Charge, Energy Charge, and Hoover C Energy 
charge in proportion to the Customer’s pro-rata share of the resources that are sold. 

 
Section 11(l) provides for credits or debits by requiring to APA to consider whether the 

actual Demand Related Revenue Requirements or Energy Related Revenue Requirements were 
less than or greater than the amounts on which the Customer has been billed, or whether 
Customer’s Entitlement is different than that which formed the basis of the Capacity Rate or 
Energy Rate.  To the extent there are differences than any deficiency or excess will be added or 
credited to the Customer’s monthly statement.  If the Customer is not entitled to receive any 
Hoover Capacity or Hoover Energy in the next Contract Year, the Authority shall either directly 
pay the Customer or the Customer shall pay the Authority any amounts owed. 
 
M. Scheduling Entity Agreement 
 

Section 12 acknowledges the Authority’s obligation, pursuant to the Electric Service 
Contract, to designate a Scheduling Entity to coordinate scheduling and Hoover Capacity, 
Hoover Energy, Hoover C Energy and other resources to Authority Customers.  Section 12 
commits the Authority to executing one or more Scheduling Entity Agreements by 10/1/17 that 
will require the Scheduling Entity to adhere to Western’s Metering and Scheduling Instructions.  
The PSC requires the Authority to include, within any Scheduling Entity Agreement, scheduling 
and accounting procedures developed in consultation with the Customers.  

 
N. Customer Covenants 
 

The PSC contains specific customer covenants intended to provide assurance that the 
Customer or any successor entity to the Customer will generate adequate revenue to meet its 
payments obligations under the PSC.  Specifically, a Customer may not sell or otherwise dispose 
of all or substantially all of its business or utilities operations from which it derives revenues to 
satisfy its obligations to the Authority except on ninety (90) days notice, and shall not otherwise 
dispose of these operations unless: (i) the Customer assigns the PSC to the purchaser of its 
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business or utilities operations; (ii) if necessary to reflect the assignment and assumption, the 
Authority and purchaser enter into a supplemental agreement to clarify terms on which Hoover 
Capacity and Energy is to be sold; (iii) the Authority determines that such sale will not affect the 
value of the PSC as security for payment of Bonds; and (iv) the Authority receives an opinion of 
Bond Counsel that such sale or other disposition will not affect the Authority’s exemption of 
interest on Bonds from federal income taxation.  Sale of substantially all of a Customer’s 
business operations means a sale that adversely affects a Customer’s ability to continue to make 
payments under the PSC.  Any assignment of a PSC under this provision where Hoover D-1 
Capacity or Hoover D-1 Energy is made available shall require approval of Western. See ESC, § 
30. 
 
O. Contingency Planning 

 
The Customers expressed concern over reduced generation of Hoover Powerplant due to 

low lake levels because under the rate in the PSC, the Contractors remain responsible for paying 
the Demand Charge and Energy Charge regardless of power output. Thus, the Customers 
requested a contractual mechanism to assist in planning for cost control mechanisms during 
drought. Section 16 contains a contingency planning process that is similar to Section 10 of the 
Restated Agreement, and provides that if the capacity of Hoover Powerplant falls below certain 
levels, or the operation of Hoover Dam Facilities is significantly compromised by a force 
majeure event, as specified in Section 10.1 of the Restated Agreement, then the Parties agree to 
engage in contingency planning. The Parties will meet and confer, and the Authority will make a 
good faith effort to mitigate any adverse impact to the Customer. 

 
P. Assignment 
 

Section 17 provides that except for an assignment in conjunction with the sale of all or 
substantially all of a Customer’s business or utility operations, or an assignment to a trustee 
designated in the Authority’s Bond Resolution of all or any interest in all payments to be made to 
the Authority under the PSC, neither Party shall assign the PSC except with the consent in 
writing of the other party.  To the extent that Hoover D-1 Capacity or Hoover D-1 Energy is 
made available under a PSC, an assignment of the PSC or any interest therein will require the 
approval of Western.  No assignment shall relieve the parties of any obligation, unless and until 
an assignment of the Customer’s Allocation is implemented.   

 
Q. Bonds 
 

Section 17(b) of the PSC provides that the Customer acknowledges that the Authority 
may assign and pledge to any trustee designated in the Bond Resolution all of, or any interest in 
and to all payments to be made to the Authority under the provisions of the PSC as security for 
the payments required in connection with bonds issued or to be issued by the Authority.  
Additionally, the PSC provides that any trustee that receives such an assignment and pledge is a 
third-party beneficiary of the covenants and agreements of the Customer, and the Authority may 
grant such trustee the rights and remedies provided in the PSC to the Authority. 
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In Section 20, the PSC provides that all Bonds that the Authority sells and issues in 
accordance with the provisions of the Power Resource Revenue Bond Resolution  (“Bond 
Resolution”) adopted by the Authority in 1985 shall be secured made by the pledge made 
pursuant to Section 17(b) of the payments required by to made the Customer under the PSC. 

 
R. Records and Accounts 
 
 Section 18 of the PSC contains the Authority’s obligation to maintain accurate records 
and documentation related to Hoover Capacity, Hoover Energy, and Revenue Requirements 
separate and distinct from other records and accounts.  The Authority also agrees to maintain the 
records for at least three years after the close of the Contract Year, and will provide such records 
to the Customer’s auditors upon request.  Further, the Customer agrees to maintain accurate 
records and supporting documentation related to the conduct of its business or utility operations 
which provide the source of payment of Customer’s obligations under the PSC, and upon written 
request by the Authority, agrees to make such records available to the Authority’s auditors. 
 
 Customers expressed concern that the Authority’s audit provision could ultimately lead to 
disclosure of documents through a public records request of the Authority for documents related 
to the Customer’s utility operations.  To address this issue, the Authority included a provision in 
the PSC that will require the Authority to actually notify the Customer in three (3) business days 
of any public records request for information related to the Customer’s conduct of its business, 
and to provide an estimated date that the Authority will disclose any documents the Authority 
deems subject to disclosure.  This provision is intended to provide the Customer time to take any 
preventative action it deems necessary. 
 

Customers also requested language that would limit the Authority’s inspection right to 
instances when reasonable grounds for insecurity arise with respect to the Customer’s ability to 
pay.  The Authority did not make any revisions in response to this concern because the Authority 
may well have legitimate reasons to inspect records related to the Customer’s conduct of its 
business or utility operations that are unrelated to a Customer’s ability to pay.  Specifically, there 
may be a legitimate need to inspect records concerning service territory, load or other related 
matters.  The Authority needs to be able to retain the right to do so. 
 
S. New Customer and Recapture Customer Payment Obligations 
 
 The Hoover Power Allocation Act of 2011 (2011 Act) requires the ESC to “authorize and 
require Western to collect from new allottees a pro rata share of Hoover Dam repayable 
advances paid for by contractors prior to October 1, 2017,” and then “remit such amounts to the 
contractors that paid such advances in proportion to the amounts paid by such contractors as 
specified in section 6.4 of the Implementation Agreement.”  In Arizona, “new allottees” are 
those entitles that received a Schedule D allocation from the Authority (D-2), and those that 
received a Schedule D allocation from Western (D-1) that will contract with the APA for the 
power allocated to them by Western.  “Repayable Advances” (now known as “Repayable Capital 
Investments”) reflect a calculated amount of money that is the difference between the amount 
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funded by Contractors such as the APA (“Replacement Capital Investments”) and the amount 
that would have been paid by the Contractors if Boulder Canyon Project replacements had been 
funded by appropriations amortized over fifty years.  A portion of these payments are to be 
recovered through payments from new allottees and paid to Contractors such as the APA in 
accordance with Section 6.4 of the Implementation Agreement (now known as the “Restated 
Agreement”).  Under the APA’s existing customer contracts, the existing customers have paid 
Replacement Capital Investments.  Now, the 2011 Act, which created Schedule D by adjusting 
the Schedule A and B allocations, requires new allottees (those receiving a Schedule D 
allocation) to pay a proportionate share of Replacement Capital Investments.  To formally 
document how the Authority plans to implement these provisions, on September 15, 2015, the 
APA adopted Resolution No. 15-18, Policy on Collection and Distribution of Repayable 
Advances (Policy). 
 

The APA plans to collect each new allottee’s pro-rata share of Repayable Capital 
Investments through the PSCs that the Authority signs with new allottees, including non-tribal 
D-1 allottees.  To calculate this payment obligation, the Authority will use the formula in Section 
21(a) of the PSC, which formula has been adopted from the Restated Agreement.  In the PSCs, 
the APA will also require other customers that received an allocation of post-2017 Hoover power 
but did not receive a post-1987 Hoover allocation to pay a proportionate share for Repayable 
Capital Investments.  Specifically, new districts that received a Schedule A allocation will be 
required to pay the Authority an amount calculated using the same formula as that used for new 
allottees in Section 21(a) of the PSC.   Collectively, new allottees and new Schedule A districts 
are known as the “New Customers” under the Policy and in the PSC.  The APA will also require 
entities that received only a post-1987 Schedule B allocation but have not paid for Replacement 
Capital Investments through the Authority’s rates under the post-1987 contracts because their 
post-1987 Schedule B allocation was recaptured to pay a proportionate share for Repayable 
Capital Investments using the same formula as that used for new allottees under Section 21(a) of 
the PSC.  These entities are known as “Recapture Customers” under the Policy and in the PSC.  
The theory supporting the requirement that new Schedule A districts and Recapture Customers 
pay Repayable Capital Investments is that they will receive a portion of the capacity and energy 
that served as the basis for the Authority’s collection of Replacement Capital Investments under 
the existing contracts, but they are not otherwise required to pay Repayable Capital Investments 
under the federal law because they are not “new allottees.”  The Authority, as a matter of policy, 
and relying on its broad contracting Authority (see ARS §§ 30-124(D), 45-1708(B)), decided to 
collect an amount from these customers as well, using the same formula in Section 21(a) that 
will be used to calculate the amount due from new allottees.   

 
Through Section 21(c) the PSC, the APA will distribute a portion of money collected 

from New Customers and Recapture Customers to each “Existing Non-Recapture Customer” – 
i.e., an entity that received an allocation from the Authority for the period June 1, 1987, through 
September 30, 2017, and as of September 30, 2017, had not had all of its allocation recaptured.  
These distributions will be made in proportion to each Existing Non-Recapture Customer’s Post-
1987 allocation as of September 30, 2017 related to the Authority total Post-1987 allocation. 
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T. Transitional Items 

 
If the Customer is either a New Customer or Recapture Customer, the PSC requires the 

Customer to pay a pro-rata share of the “Transitional Items” billed to the Authority by 
Reclamation pursuant to the Restated Agreement.  “Transitional Items” are financial obligations 
of the BCP funded by the 2011 Act Schedule A and Schedule B Contractors prior to October 1, 
2017, which have not been expensed as of that date.  Transitional Items also include sequestered 
funds, which are unavailable to spend as of October 1, 2017.  Each New Customer and 
Recapture Customer’s share of the Transitional Items billed to the Authority shall be calculated 
by multiplying the total amount that Reclamation bills the Authority for Transitional Items by the 
ratio of the New Customer or Recapture Customer’s Hoover Capacity and Energy compared to 
all Hoover Capacity and Hoover Energy held by New Customers and Recapture Customers.  If 
any Transitional Items amount that Reclamation collects is returned to the Authority, then the 
Authority will distribute this amount pro-rata to Existing Non-Recapture Customers.  These 
distributions will be made in proportion to each Existing Non-Recapture Customer’s Post-1987 
allocation as of September 30, 2017 compared to the Authority total Post-1987 allocation.   
 
U. Default by the Customer and Remedies of the Authority 
 
 Sections 22 and 23 contain provisions defining Customer default, and describing the 
Authority’s remedies in the event of a default by the Customer.  Section 22 identifies the 
following two circumstances that constitute default: (i) failure of the Customer to pay the 
Authority any payments due within ten (10) days following receipt of written notice from the 
Authority of such failure; and (ii) failure of the Customer to perform any other obligation under 
the PSC for a period of sixty (60) days following receipt of written notice from the Authority.  In 
the event of default, the Authority may: (i) bring suit in either law or equity to enforce the 
Customer’s obligations under the PSC; (ii) upon fifteen days written to the Customer, cease 
making available Hoover Capacity and Hoover Energy; or (iii) whether or not the Authority has 
discontinued making Hoover Capacity and Hoover Energy available, if an event of default 
continues for sixty days, the Authority may, upon written notice, terminate the PSC. 
 
V. Default by the Authority 
 
 Section 24 provides that, in an event of default by the Authority under the PSC, the 
Customer’s exclusive remedy for default is limited to injunction, specific performance, or any 
other available equitable remedy.  Parties to a contract may specify certain remedies, which may 
be used in the case of breach, and the parties may additionally make such a provision the 
exclusive remedy or remedies, as long as the intent of the parties is clear.  Hadley v. Southwest 
Properties, 570 P.2d 190, 193 (Ariz. 1977); Zancanaro v. Cross, 339 P.2d 746, 750 (Ariz. 1959); 
Treadway v. Western Cotton Oil & Ginning Co., 10 P.2d 371(Ariz. 1932); Armstrong v. Irwin, 
221 P. 222 (Ariz. 1923).  Section 24 contains the Customer’s exclusive remedies against the 
APA. 
 



 
Arizona Power Authority 
Re:  APA/Hoover: Summary of Final Version of Power Sales Contract 
June 29, 2016 
Page 13 
 
 
 Customers expressed concern that the Customer’s should be broader, and should allow 
for suit to collect monetary damages.  Payment of any award in a suit for monetary damages 
against the Authority, however, would come from the payments of all Customers under the 
PSCs, as these payments are the only source of revenue for the Authority.  A provision that 
would allow Customers to collect monetary damages against the Authority has the potential of 
harming all other Customers through the rates.  Therefore, the PSC contains, as the Customer’s 
exclusive remedies, actions for injunction, specific performance, and other equitable remedy 
designed to enforce any covenant, obligation or agreement of the Authority, as may be necessary 
or appropriate. 
 
W. Recapture of Hoover Capacity and Hoover Energy 
 
 Consistent with Authority regulations, the Authority has included, as Section 27, specific 
provisions allowing the Authority to recapture all or a portion of Customer’s Allocation in the 
event that the Customer’s Allocation exceeds the Customer’s Load.  See A.A.C. § R12-14-
401(F). “Load” is defined in the PSC, consistent with Authority’s statutes and regulations, as 
“electric power or electric energy required to meet a Customer’s demand for electric service.  
See A.A.C. § R12-14-101(10).  Any portion of a Customer’s Allocation, or all of a Customer’s 
Allocation, as the case may be, that the Authority determines to be excess shall be recaptured.  
Any recapture shall result in a reduction of a Customer’s Allocation.  If Hoover D-1 Capacity or 
Hoover D-1 Energy is made available under a PSC, then any reduction in the Customer’s 
allocation under Section 27 must be approved by Western.  The rights and obligations of a 
Customer are reduced in proportion to such recapture provided that the Customer’s Allocation 
has been reallocated.  PSC, § 28(a).  Where a Customer’s Allocation is recaptured in whole, the 
Contract will not terminate, provided, that, Customer shall have the right to terminate the 
contract provided that the Customer’s Allocation has been reallocated.  PSC, § 28(b). 
 
 The Customers requested a clause in the contract that would provide that if a customer is 
participating in a lay off, exchange, banking arrangement, etc., such activities will not be 
evidence of non-use for recapture purposes.  Ultimately, APA staff excluded such a provision 
from the PSC because it is important for the Authority Commission to retain discretion as to how 
to affect a recapture, looking at all of the facts and circumstances.  Also, Section 27 provides for 
a hearing prior to any recapture, and at that hearing, the Customer shall be given the opportunity 
to show cause why such a recapture should not occur.  A Customer’s participation in lay off, 
exchange, or banking arrangements can be presented as evidence during such a hearing. 
 
 Customers also requested that, as part of the Authority’s determination of whether a 
Customer’s Allocation exceeds load, that a Customer’s use of non-permanent, non-groundwater 
supplies used by the Customer, in-lieu of pumping groundwater be considered.  Rather than 
including specific language indicating the Authority will consider use of non-permanent, non-
groundwater supplies, Authority staff has included in Section 27 a requirement for the Authority 
to consider a Customer’s participation in any temporary resource management programs that 
may have affected or will affect the Customer’s Load.  This provision effectively allows a 
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Customer to present evidence as to how Load has been or might be affected by participation in a 
host of resource management programs. 
 
X. Power Purchase Certificates 

 
Section 29 recites the requirement that the Authority shall not sell Hoover A Capacity 

and Hoover A Energy to the Customer unless the Customer holds a Power Purchase Certificate, 
maintains the certificate, and complies with its requirements.  Customers raised the issue that 
some Customers are holding Power Purchase Certificates with a legal description that does not 
match the current service territory of the Customer.  Customers therefore requested inclusion of 
language stating that one of the “requirements” for the Customer being able to continue 
purchasing Hoover A Capacity and Energy be that the Customer is “serving sufficient Load 
located within the area covered by the certificate to fully use all of the Customer’s Entitlement of 
Hoover A Capacity and Hoover A Energy….”  Under the Authority’s regulations, a Customer 
holding a Power Purchase Certificate is required to re-apply for a Power Purchase Certificate 
only if the holder wants to use the Long-Term Power in a geographic area that differs from the 
one in the Customer’s existing Power Purchase Certificate.  A.A.C. § R12-14-202(D).  Also, the 
Customer may use the Hoover A Capacity and Energy only in the geographic area described in 
the certificate.  A.A.C. § R112-14-204(F).  Where a Customer’s Load in the geographic area 
specified in the certificate is sufficient to use Hoover A Capacity and Energy made available to 
the Customer by the Authority, then any Hoover A Capacity and Energy made available to the 
Customer can effectively be assigned to that territory. 

 
Y. Opinion a to Validity 
 
 Section 30 requires the Customer to furnish the Authority an opinion of an attorney 
attesting that the Customer is a duly formed entity, has the full legal right to enter into the PSC, 
that the governing body of the Customer duly approved the Contract, that execution of the PSC 
will not contravene existing law, and that to the knowledge of the attorney, there is no litigation 
or other proceedings pending or threatened questioning the existence of the Customer or 
enforceability of the Contract.  Some customers have recently expressed concern about the scope 
of this provision.  This provision, however, is important from the perspective of the Authority’s 
bonding capacity as it provides assurance that the Customer can effectively perform under the 
Contract and make the payments required so the Authority can effectively pay its bills.  
 
Z. Integrated Resource Plans 
 

Section 10 of the ESC implements the Integrated Resource Plan (IRP) requirements of 
the Energy Planning and Management Program (EPAMP). Notably, under the terms of EPAMP, 
if a Contractor fails to comply with the IRP requirements, then Western will apply “penalties in 
accordance with the EPAMP Federal Register Notice 65 FR 16801, dated March 30, 2000.” 
ESC § 10.3. The penalties include termination of the Contractor’s ESC.  APA complies with the 
IRP requirements by relying on the plans submitted by its customers.  Section 10.2 of the ESC 
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states: “Contractors that subcontract their Contractor’s Allocation may meet the IRP 
requirements through submission of the proper IRP’s or other acceptable plans by each of the 
Contractor’s subcontractors.”  Section 34 of the ESC sets forth the Customer obligation to 
maintain and implement either an individual or joint IRP. 
 
AA. Customer Consultation Committee 
 

The Customers requested that the PSC contain a provision requiring the APA to form a 
customer consultation committee to provide a forum to discuss issues related to the ESC and 
Restated Agreement. The Customers also proposed language requiring the committee to select 
five customer representatives to attend Western/Reclamation meetings on such issues.  
Recognizing the importance of Customer experience, and the potential value of Customer 
attendance at meetings concerning issues related to the ESC and Restated Agreement, the 
Authority included a provision in the PSC establishing a “Customer Consultation Committee”, 
which shall consist of Authority staff and representatives of any Customer wishing to participate.  
Also, the Customer representatives may choose up to five (5) persons to attend any meeting 
among the Authority and Western or Reclamation relating to the ESC and Restated Agreement 
issues.  Recognizing the unique relationship that D-1 Customers have with Western, this Section 
also provides for at least one of the five persons to represent Customers receiving Hoover D-1 
Capacity and Hoover D-1 Energy. 
 
BB. Applicable Law 
 
 In recognition that changes in law over the 50-year term of this contract create a level of 
uncertainty for both parties, Section 38(b) was included in the PSC.  In that respect, both parties 
agree that “[a]ny reference in this Contract to any federal or state act, statute, or regulation shall 
be deemed to be a reference to such act, statute, or regulation and all amendments and 
supplements thereto in existence on the date of execution of this Contract, unless specifically 
noted otherwise….”  In the event that a change in law impairs any right, benefit or interest of the 
Customer, the parties have agreed to meet and discuss in good faith potential changes to the 
Contract to mitigate the impacts. 
 
CC. Exhibits and Attachments 
 

The PSC includes exhibits and attachments, both of which can be amended according to 
different procedures, without amending the entire PSC.  The PSC includes the following 
exhibits: 
 
 Exhibit A- Delivery Conditions: identifying the point of delivery for the contract 

 
Exhibit B-Customer Hoover Capacity and Hoover Energy Allocation: identifying the 
Customer’s Allocation from the Post-2017 Marketing Plan or Boulder Canyon Project 
Resource Pool 
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 Exhibit C-Capacity and Energy Schedule: identifying the form of schedule that will be 
used by the Authority to identify the Hoover Capacity and Hoover Energy available to the 
Customer in the Contract Year 
 
 Exhibit D-Notices: identifying the parties and providing contact information for notices. 
 
 The PSC includes the following attachment:  
 

Attachment 1-Hoover Capacity and Hoover Energy Allocations for Authority Customers: 
this attachment identifies all Customer Allocations for the purpose of computing a 
Customer’s pro-rata share of certain resources or adjustments in Hoover Capacity and 
Energy in various sections of the PSC, as well as other purposes 

 
DD. Provisions Required in State Contracts 
 

Sections 42, 43, and 45 contain provisions that are required in state contracts.  Section 42 
contains a conflict of interest provision that provides for the state agency to, within three years of 
execution of the contract, cancel a contract if any person that is substantially involved in 
negotiating the contract is employed or an agent of any other party to the contract.   

 
Section 43 is intended to reflect agreement to use arbitration in instances subject to 

mandatory arbitration under A.R.S. section 12-133, as required by state agencies under A.R.S. 
section 12-1518.B.  A.R.S. section 12-133.A.2. specifies that arbitration is mandatory when the 
amount in controversy does not exceed the jurisdictional limit – i.e., $65,000.  Section 43 is 
effectively only operative in the case that the Authority seeks monetary damages from the 
Customer because the mandatory arbitration provisions only apply with respect to claims for 
monetary damages, and the Customer’s remedies are limited to those equitable remedies 
specified in Section 24.  The phrase “subject to the limitation on Customer’s remedies set forth 
in Section 24 clarifies that this arbitration provision doesn’t apply to claims by the Customers.   

 
Section 45 is a requirement imposed by Arizona Executive Order 2009-9.  Some 

Customers expressed concern that the penalty provision is harsh and questioned how much 
leeway there was in drafting this provision.  Because these provisions are required by Executive 
Order, and they, by the terms of the order, must substantially comply with the provisions, the 
penalty provision remains in Section 45.  Also, it is worth noting a similar section exists in the 
current contract, with a similar penalty provision.    
 
AAF:yd 
 


