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Spotlight on Santa 
Barbara Superior Court 
Judge Gustavo E. Lavayan

Gustavo E. Lavayan started out in private practice 
before joining the Santa Barbara District Attorney’s 
office in 1985. In 1990, he joined the Santa Barbara 

County Counsel’s office. He was elevated to Senior Deputy 
County Counsel in 2013 until his appointment as judge in 
2015. He is currently the Assistant Presiding Judge of the 
Court.

How long you have been on the Bench?
I’ve been on the bench since January of 2015.

Tell us about your education.
I completed my undergraduate studies at UCSB and 

then obtained my law degree from UC Hastings College 
of the Law.

What advice would you offer to a new attorney? 
 I would repeat to them what I considered to be the best 

advice I received. First, be courteous, honest and forthright 
from the start. Your job and career will be far easier and 
more successful if you act ethically and honestly from the 
beginning. Always maintain your personal integrity. Sec-
ond, be yourself. Be authentic. Don’t try to be someone 
else. Lastly, don’t think you know everything. No one does. 
Be prepared.

If you could change one thing about the judicial 
system what would it be? 

Increase its efficiency without reducing its integrity. It’s 
a great system, but can be very slow at times and costly. 
This limits access to many people. 

Wisdom gleaned from the Bench?
Always keep an open mind, don’t make assumptions and 

be prepared to learn something new. Invariably, you will 
have a chance to be educated every day.

Describe your style in the courtroom:
I try to make the courtroom comfortable for all and tend 

not to be too formal. But I have great respect for procedure 
and the rules; they are what keep cases on track. So I expect 
people to respect the fact that they are in a courtroom, and 
to maintain appropriate decorum and stay within the rules.

Who were/are your mentors? What were 
important lessons they taught you?

I learned valuable lessons from many people in my life, 
including coaches, professors, senior attorneys and judges. 
The most important lesson I learned is to maintain your 
personal integrity in whatever you do and let it guide you. 
Be consistent, be true to yourself and be willing to put in 
honest work to achieve what you want.

What do you love about your job?
Every day I learn something new and have the opportu-

nity to help my community in some way. 

What do you do in your spare time? Hobbies?
I like spending time with my wife and our three rescue 

dogs (who rule our lives), reading, traveling, and outdoor 
activities. I also enjoy swimming, running, and  hitting the 
gym. Whatever it takes to stay fit!

Do you have advice for attorneys trying a case 
before your Bench?

Be on time, be prepared and please be courteous and civil 
to everyone. Also, please be respectful of everyone’s time.

Are there any changes in the legal community 
you’re excited about?

I’m excited to see what changes technology can bring to 

Masters of the House
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the legal system. Due to the COVID-19 pandemic, we’ve 
had to initiate the use of technology in new ways, such as 
remote appearances. This has opened up new possibili-
ties for increased efficiency and access. It’s an area to be 
explored.

What do you believe is the biggest difference 
between practicing law and presiding as a 
judge?

No longer being an advocate and now being a neutral 
decision maker. As an  advocate, you have the luxury of 
making an argument for your client, then sitting  down and 
leaving it up to the judge. At that point, your job is done. 
As a judge, your job continues and you have to consider 
all points of view and make a fair and  just decision con-
sistent with the law. It’s a very different perspective!

 
Who is your legal hero/ine?

Any judge or lawyer who, no matter what the circum-
stances are, performs their job to the best of their abil-
ity with fidelity to the law, ethics and fairness. That’s  
plenty heroic to me!  

AV Preeminent Rating
(5 out of 5)

AVVO Rated ‘Superb’
(10 out of 10)
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“There is no better
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Henry Bongiovi.”

HENRY J. BONGIOVI

Mediator  •  Arbitrator  •  Discovery Referee

Conducting Mediations
throughout California

805.564.2115
www.henrybongiovi.com
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A Landlord’s Guide 
to Evictions During 
the Pandemic
By Christopher de la Vega

I n response to the COVID-19 Pandemic and its resul-
tant economic damage, many government entities 
have implemented emergency measures to combat 

a potentially destabilizing increase in evictions, both resi-
dential and commercial. These measures, taken collectively, 
significantly constrain the usual methods and strategies 
available to landlords; especially in tenancy disputes involv-
ing non-payment of rent. This article seeks to illuminate the 
measures most relevant to the Santa Barbara community 
and provide guidance regarding what a landlord currently 
can and cannot do to protect his or her interests.

What Measures Impact Santa Barbara?

The CARES Act
Section 4024 of The Coronavirus Aid, Relief, and Eco-

nomic Security Act (“CARES Act”) provides for a blanket 
moratorium on evictions for non-payment of rent at 
“covered” properties, until the Act sunsets 120 days from 
its implementation on March 27, 2020. A property is 
“covered”, in this context, if it receives almost any kind 
of funding (mortgages, subsidies, tax relief, etc.) through 
a federal housing program (e.g. all of HUD’s housing pro-
grams, Low-Income Tax Credit Housing, and Section 515 
Rural Rental Housing administered by the Department of 
Agriculture). 

The Act bars “any filing with the court… to initiate a 
legal action to recover possession” of the covered residence 
for nonpayment of rent, and bars the charging of fees or 
penalties for such nonpayment. Unlike the measures dis-
cussed below, the CARES Act does not place any duty on 
the tenant to demonstrate that their inability to pay stems 
from pandemic-related economic hardship and/or illness. 
It simply bars evictions for non-payment of rent.

The most common covered housing for Santa Barbara 
landlords is probably the Section 8 Housing Choice Voucher 
program, but if a landlord or their tenant is involved in any 
federal housing program, it would be wise to investigate 
whether that program is covered by the CARES Act be-

fore proceeding with an 
unlawful detainer.

Of the measures impact-
ing Coastal California, this 
is the only one that does 
not affect commercial ten-
ancies. The good news 
about the Act– for resi-
dential landlords affected 
by this law – is that it also 
bars foreclosures of covered 
properties, which means 
landlords who have been 
unable to collect rent may 
avoid losing their own 
properties because of that 
financial shortfall. 

California Executive Order N-28-20
This Order, issued by Governor Newsom on March 27, 

empowers local governments to implement restrictions 
on unlawful detainers (“UDs”) and foreclosures arising 
from pandemic-related hardships. The Order protects both 
residential and commercial tenancies. Because it largely 
bars judicial foreclosures, it also protects landlords with 
residential and commercial tenants who are unable to pay 
their mortgages because their tenants have stopped paying 
the rent. While this Order was originally set to expire on 
May 29, the Governor has now extended it until July 28. 

This Order is the basis for the parallel ordinances imple-
mented by Santa Barbara County and the City of Santa 
Barbara, discussed below. Largely as a result of this Order, 
most of the major financial institutions that hold home or 
commercial mortgages have implemented moratoria on 
foreclosure-related activities.

Judicial Council Emergency Rules 1 & 2
The Judicial Council promulgated two expansive rules 

to protect tenants and mortgagees. Both Rules remain in 
effect until 90 days after the Governor lifts the state of 
emergency, although at the time of this writing there is a 
vote by circulating order pending to implement an August 
3 deadline to both orders.

Rule 1 prevents a California court from issuing a summons 
on a complaint for unlawful detainer, entering a default on 
an unlawful detainer, or setting a trial date fewer than 60 
days after a request for trial has been made, unless doing 
so is “necessary to protect public health and safety.” This 
Rule is substantially broader than the Governor’s Order in 
that it effectively bans all evictions on any grounds. 

Christopher de la Vega
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Rule 2 stays all foreclosure proceedings, tolls related stat-
utes of limitations, and extends deadlines on related rights 
of mortgagees (e.g. the right of redemption). Again, this Rule 
is substantially broader than California’s related Executive 
Order, insofar as it effectively bans all foreclosures, regard-
less of their relationship (if any) to the pandemic.

Local Implementation of Eviction Bans in Santa 
Barbara County

The County of Santa Barbara, as well as Santa Barbara 
City and other municipalities (notably Goleta) have imple-
mented local emergency ordinances under the authority 
granted to them by Governor Newsom’s Executive Order 
N-28-20. The details vary to some extent, and it is worth-
while to take a close look at the specific ordinance for the 
municipality governing a given rental property. In broad 
strokes, they have the same essential elements:

A landlord may not evict a tenant (commercial or resi-
dential) for non-payment of rent if that non-payment is 
the result of pandemic-related financial hardship. This can 
include job loss due to the lockdown, inability to work 
caused by illness, or (for commercial tenants) loss of busi-
ness income.

The tenant must provide written notice to the landlord 
of their inability to pay, and in some cases also proof docu-
menting the hardship. 

The tenant will still need to pay the rent eventually or be 
subject to eviction. The timetable for repayment varies but 
may be upwards of 6-12 months.

What Can a Landlord Do to Protect His or Her 
Rights?

To summarize, a landlord may not evict anyone (commer-
cial or residential) for pandemic related non-payment of rent 
until at least July 28, evict for non-payment of pandemic 
related back rent incurred prior to July 28 until some period 
of time after the state of emergency ends (probably several 
months); and while a landlord may currently file an unlawful 
detainer on other grounds (e.g. illegal use of the property, 
breach of lease covenant, etc.) the courts will not issue a 
summons, order a default judgment, or schedule a trial for 
at least 60 days after a request for such has been made. 

To put it mildly, there are some significant limitations on 
a landlord’s range of actions. So what can they do?

First, they should keep careful records both of transaction 
histories and communications with their tenants. Second, 
they should work with the tenants to come up with a pay-
ment plan. As discussed above, tenants will need to repay 
back rent eventually, and paying a single lump sum of sev-
eral months’ back rent at the eleventh hour is not usually 

a realistic option. It is in everyone’s best interests to work 
out alternatives. In addition, take a close look at the local 
ordinances affecting a given property. Some ordinances 
require the tenant to disclose the degree to which they can 
keep making partial rent payments or otherwise work with 
the landlord to set up a repayment schedule. 

Third, pay attention to what an individual ordinance 
requires from the tenant in terms of disclosures. If they 
must provide documented proof of hardship, ensure that 
they do so. If a landlord thinks a tenant’s documentation 
is insufficient, they should make some effort to get a more 
complete record. If a landlord has not been given written 
notice of a tenant’s inability to pay, there is generally noth-
ing preventing a landlord from issuing a three-day notice 
for non-payment. 

Fourth, while the courts currently cannot take any action 
on an unlawful detainer, a landlord may still file one if it 
is justified by grounds not related to non-payment of rent. 
Doing so can, among other things, provide a basis to negoti-
ate a resolution with the tenant. It can also help a landlord 
to protect their rights once the courts start to process UDs 
again, as well as ensure that their action is not at the bot-
tom of the pile, so to speak. Given the likely backlog in the 
courts, long scheduling delays are inevitable.

Last, if a tenant’s non-payment of rent is causing their 
landlord financial hardship, the landlord is likely protected 
from foreclosure of their rental property or possibly their 
own personal residence. A landlord should talk to their 
mortgage holder to find out what procedures they have 
implemented to halt or limit foreclosure activity.

All of these approaches should help a landlord to safe-
guard their own interests while also ensuring that their 
tenants receive the benefits of the emergency protections 
designed to safeguard our community at large from an 
economic catastrophe.  

Christopher de la Vega is an attorney at Fauver, Large, Archbald 
& Spray, LLP, with a concentration in civil and public litigation. 
Prior to joining the firm, Mr. de la Vega worked with a public 
interest advocacy organization where he managed all phases of 
civil litigation; including pre-trial motions, discovery, settlement 
negotiations, trials, and post-trial motions and settlement compli-
ance. He also has experience in employment and real estate law.
Mr. de la Vega earned his J.D. from the University of San 
Francisco and his B.A. in Dramatic Arts from UC Berkeley. He 
even dabbled in professional theater and voice-over work. Now, 
he and his fiancé spend most of their personal time raising their 
eleven-month-old daughter, trying to getting her to sleep through 
the night, and eat solid foods!
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At the Receiving 
End
By daVid B. shea, esq.

W e have all heard the term “receiver” and know in 
the simplest sense that the appointment of one 
is an equitable remedy that is available when it 

is necessary to preserve or sell an asset, enforce a judgment 
or carry out orders of the court. The list is long with respect 
to when and for what types of matters this remedy may 
be utilized. (See Civ. Code, § 564.)

A receiver is the court’s representative who acts under 
specific orders which may include managing a business, 
selling and leasing property, collecting rents and accounts 
receivables, and taking control of assets to avoid unauthor-
ized transfers. In the appropriate case, this remedy may 
serve as a useful tool to more efficiently streamline the 
litigation process. This may be especially true when applied 
in the context of family law cases.

The court is empowered to appoint a receiver to enforce 
its own orders during the pendency of marital dissolu-
tion proceedings. (Fam. Code § 290; Code of Civ. Proc. 
§ 564(b)(9).) Fairness and the preservation of assets are 
paramount. 

Many cases involve a family-run business, which is likely 
one of the most valuable assets of the marital estate. Often 
one or both of the spouses are engaged in the day-to-day op-
eration of the business, an arrangement that may not work 
smoothly during dissolution proceedings. If the spouses are 
unable to conduct business as usual, the obvious approach 
is to reach an agreement with respect to who will continue 
to operate the business and under what guidelines. It may 
be surprising, but many times an agreement cannot be 
reached because of the inherent distrust that each spouse 
has for the other. Given that the value of the business 
may be significantly impacted by a material disruption in 
operations, the court may choose to appoint a receiver to 
operate the business or oversee its financial affairs. This 
may include controlling the income stream to assure that 
all receipts are deposited into a business bank account and 
that proper business expenses, not personal ones, are being 
paid. The goal of the receiver is to sustain the value of the 
business during the turmoil of the dissolution proceedings, 

David B. Shea, Esq.

so that it can be appropri-
ately divided or allocated 
as ultimately ordered by 
the Court.

Most orders appoint-
ing a receiver include a 
mandate to turn over the 
books and records of the 
business to the receiver in 
order to promote transpar-
ency between the parties. 
Although at one point 
both spouses had access 
to this information, things 
may have changed. Thus, 
once in the possession of 
this information, the receiver should provide each party 
with, among other things, bank statements, income and ex-
pense reports and payroll and tax reporting records, unless 
a compelling reason exists to withhold such information. 
Equal access to information should avoid contentious and 
expensive discovery battles. 

A receiver may also act as a facilitator to gather informa-
tion that a business valuator will need to accurately assess 
the business. This too may avoid costly delays. 

One of the first issues presented in dissolution proceed-
ings is support, which is mostly determined by the respec-
tive incomes of the spouses. If a family-run business is a 
primary source of income, the accurate reporting of profits 
is critical to the court’s issuance of appropriate support 
orders. During the marriage, the spouses may have been 
liberal when reporting business expenses relating to auto-
mobiles, entertainment, travel and food. They may have 
often said, “Let’s put this one on the business credit card.” 
That attitude likely changes in the course of a dissolution 
proceeding. Although many charges may be appropriate 
business expenses where the parties agree, a receiver can 
serve to stop or reduce potential abuses where they do 
not. More expenses inherently equals less profit and thus 
potentially less support.

The costs benefit analysis of utilizing a receiver must oc-
cur before entertaining this remedy. It comes as no surprise 
that receiverships are expensive, based on an hourly fee. 
This expense impacts all of the parties since the costs and 
fees are generally paid from the receivership estate, unless 
otherwise ordered by the court.

When considering this equitable remedy, finely craft the 
order in conjunction with the proposed receiver, aiming to 
provide clear directions and minimize further intervention. 

Although this article has focused on family law matters, 
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a civil or probate court may appoint a 
receiver in many other types of mat-
ters involving corporate dissolutions, 
foreclosures, sale of real property and 
collection of rents, and resulting/con-
structive trusts. The receiver thus steps 
into the fray whenever appointed by 
the court to help carry out its orders, 
always with an eye to fairness and as-
set preservation.  

David B. Shea, a partner at Ferguson Case 
Orr Paterson, LLP, is a Trust & Estate liti-
gator as well as a Court Appointed Receiver.
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abuse. We protect anonymity. To 
contact a local member go to  http://
www.otherbar.org and choose 
Santa Barbara in “Meetings” menu.  

Lawyer 
Referral 
Service 

805.569.9400
•

Santa Barbara County’s ONLY State 
Bar Certified Lawyer Referral Service, 
A Public Service of the Santa Barbara 

County Bar Association
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e all have causes that we champion, or dream of 
supporting when we “get the time”. Some causes 
remain mere fantasies for the future when, for 

example, COVID 19 is no longer threatening our lives. 
I have personally contemplated joining the fight against 
Human Trafficking for awhile. I did not act until now be-
cause I mistakenly believed that Human Trafficking was 
something that happens far away in a war torn country 
(as I derived from the movie “The Whistleblower”), or in 
a big metropolis like San Francisco or Los Angeles. I was 
unaware that Human Trafficking was a serious threat to 
our little slice of California paradise.

There is definitely something to be said for putting one’s 
intentions out into the universe. In January 2020, I received 
a flyer announcing an event sponsored by the Interfaith 
Collaborative Against Human Trafficking and decided 
to attend.The presentation spotlighted Susan Patterson, 
a national faith-based leader in the fight against Human 
Trafficking, and Detective Joshua Cockrell of the Special 
Investigations Bureau of the Santa Barbara County Sheriff’s 
Department. I was stunned to learn that Human Traffick-
ing affects every American community including our Santa 
Barbara bubble. 

Human Trafficking is purportedly the second largest and 
fastest growing criminal enterprise in the United States. 
According to the Office of the Santa Barbara County Dis-
trict Attorney, California is ranked in the top four Human 
Trafficking destinations in the United States. The Central 
Coast has been identified as a natural transit corridor for 
trafficking activity between major northern and southern 
metropolitan areas. Santa Barbara County is vulnerable to 
trafficking activity because it is a tourist town with confer-
ence venues, a transitory population, and migrant labor. 

Human trafficking is commonly divided into two major 
types, Sex Trafficking and Labor Trafficking. The federal 
Trafficking Victims Protection Act of 2000 distinguishes 
these serious forms of trafficking as follows:

Human Trafficking 
Exists In Santa 
Barbara! What Will 
You Do To Stop It?
By erin r. parks

» Sex Trafficking: “the 
recruitment, harboring, 
transportation, provi-
sion, obtaining, patron-
izing, or soliciting of a 
person for the purpose 
of a commercial sex 
act” [prostitution, por-
nography or stripping, 
in exchange for money, 
drugs, shelter, food, or 
clothes], “in which the 
commercial sex act is 
induced by force, fraud, 
or coercion, ...”

» Labor trafficking: 
“the recruitment, harboring, transportation, provision, 
or obtaining of a person for labor or services, through 
the use of force, fraud, or coercion for the purpose of 
subjection to involuntary servitude, peonage, debt bond-
age, or slavery.” 

(22 USC § 7102, ¶¶ 11 and 12, 2000.)

Members of wealthy communities, like Santa Barbara, 
are often shocked to find out how prevalent Human Traf-
ficking is in their own backyard. It is all about economics. 
Buyers create the demand. Traffickers/Pimps exploit victims 
to earn revenue from Buyers. Victims are bought and sold 
for profit. Like all business models, if any one aspect of the 
business model is missing, the business will not succeed. 
Left unchecked, Human Trafficking would thrive in Santa 
Barbara County because there is a serious demand for sex 
and cheap labor. 

In response to the alarming infiltration of human traffick-
ers, the Santa Barbara County District Attorney’s Office 
formed the Santa Barbara County Human Trafficking Task 
Force (Taskforce) to assess the scope of the local trafficking 
problem, offer training opportunities, develop protocols 
and work to improve law enforcement and victim service 
response. The Taskforce is comprised of state, and federal 
law enforcement agencies, as well as non-profit and faith-
based organizations. 

In December 2016, the Federal Bureau of Justice funded 
one Investigator in the Santa Barbara Sheriff’s Office (SBSO) 
to handle all trafficking cases/investigations as part of the 
Enhanced Collaborative Model Grant for taskforces. De-
tective Cockrell conducts proactive operations and is the 
sole investigator designated to handle Human Trafficking 
cases in Santa Barbara County under grant funds. Detective 
Cockrell’s SBSO partners also investigate Human Traffick-

W Erin R. Parks
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ing, and the SBSO refers possible Human Trafficking cases 
for investigation to the proper jurisdictional agencies, such 
as the Santa Barbara and Santa Maria Police Departments.

As shown in Graphs below, from January 2017 through 
June 2019, the SBSO, in collaboration with other law en-
forcement agencies, engaged in 119 Human Trafficking 
related investigations (105 Sex Trafficking / 8 Labor Traffick-
ing) resulting in 36 prosecutions. In addition to the number 
of confirmed Human Trafficking exploiters, 71 individuals 
were cited and arrested for solicitation of prostitution. 

number of Buyers contacted were 71 of which 67 were 
arrested for Penal Code section 647(b) solicitation and 64 
were charged/prosecuted.

According to a Press Release issued by the County of 
Santa Barbara’s Office of the District Attorney, on January 
22, 2020, 34 year-old David Johnson pled guilty as charged 
in a Human Trafficking sex case. Johnson was charged with 
Human Trafficking, Pimping, and Pandering. He is a known 
Piru Blood gang member from Los Angeles. 

In April 2016, Johnson met an 18-year-old girl—Jane 
Doe—in Miami, Florida. He told her she could make 
money dancing in Los Angeles and convinced her that he 
loved her. Next, Johnson took Jane Doe to Utah where she 
was forced to work for him as a prostitute. For the next 16 
months, Johnson sex trafficked Jane Doe in Washington, 
Nevada and California. 

Johnson became violent with Jane Doe after she moved 
to Los Angeles with him. He beat her so severely that she 
required medical attention on multiple occasions. He also 
often threatened to kill her and her family.

On June 29, 2017, detectives with the Santa Barbara Police 
Department conducted a Human Trafficking sting opera-
tion. The goal of the operation was to locate and liberate 
victims of Human Sex Trafficking. During the course of 
their investigation, they located an escort advertisement 
featuring Jane Doe. The ensuing investigation revealed that 
she was a victim of Human Trafficking. Throughout the 
next several months, the Santa Barbara Police Department 
worked closely with the Task Force on this case.

After a jury had been impaneled and the Santa Barbara 
County Prosecutor presented her opening statement, John-
son pled guilty as charged to all charges and allegations. 
No plea bargain was offered. Johnson is facing a maximum 
sentence of 57 years in state prison. 

The District Attorney’s Victim Witness Assistance Pro-
gram funded by the Office for Victims of Crime (OVC)3 

provides comprehensive services for victims of all forms 
of Human Trafficking through the Enhanced Collaborative 
Model grant.4 The Taskforce grant administrator, Megan 
Riker-Rheinschild, is the manager of the District Attorney’s 
Victim/Witness Advocate program, who works tirelessly 
with Rita McGaw, supervisor of the Victim/Witness Ad-
vocate program. Together, such Taskforce members work 
directly with Santa Barbara County Human Trafficking 
victims who have been enslaved, and isolated, without 
social and family support. The Taskforce is dedicated to a 
victim-centered approach to combat the commercial sexual 
exploitation and labor trafficking of human beings. 

The following graphs identify survivors of Human Traf-
ficking by age, biological sex, and race/ethnicity:

For the entire time period of January 2017 through 
December 2019, the Taskforce performed 142 investiga-
tions (126 Sex, eight Labor, six Sex and Labor, and two 
Unknown). Out of the 119 potential exploiters identified, 
58 were confirmed as Human Trafficking exploiters, 36 
were criminally charged, and 20 have pled or been found 
guilty. Human Trafficking grant services were offered to 
148 survivors (131 Sex trafficked, five Labor trafficked, four 
Sex and Labor trafficked, and eight Unknown). The total 

Endnote 2
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The Santa Barbara County District Attorney’s Office esti-
mates that 55% of forced labor victims and 98% of sexually 
exploited victims of Human Trafficking are young girls and 
women. The National Center for Missing and Exploited 
Children estimates that over 100,000 children under the 
age of 18 are being exploited every year in the U.S. Twelve 
(12) years old is the average age of victims entering traf-
ficking. And, according to the OVC, of all clients serviced 
from 2017 to 2019, 58% are adults and 42% are minors. 
Approximately 86% are US born and 12% are foreign born 
in China, Columbia, Honduras, Mexico, Morocco, Russia 
and Ukraine. 

Now that you have read the foregoing, it is a good time 
to ask yourself what kind of concerted action you are 

willing to take to help eradicate Human Trafficking from 
Santa Barbara County. Here are some ways that you can 
join the fight:

1. Raise Awareness! As a community, we need to do our 
part to prevent Human Trafficking by raising awareness of 
trafficking as a local issue; protecting the most vulnerable 
and reducing demand for both Sex and Labor Trafficking. 
At a minimum, pass the information in this article on to 
someone else, attend a special event (training, workshop, 
conference, visiting speaker, fundraiser), take action (vol-
unteer workday, make a monetary donation to an anti-
trafficking organization). To find out more about what 
you, your organizations and/or faith community can do, 
check out the following resources: www.interfaithcosb.
com, www.togetherwecandendht.org, www.jlsantabar-
bara.org/signature-project-safe-house, www.tinyurl.com/
sbsurvivorfunds, www.togetherwecanendht.org, www.
hoperefuge.org, www.sbact.org.

2. Raise funds or donate money to fund an additional 
investigator to work out of the SBSO to help handle traffick-
ing cases/investigations. There is a demonstrated need for 
more than one grant funded investigator to handle Human 
Trafficking cases in Santa Barbara County. 

3.  Buy Fair Trade goods. Create the demand that will 
put Labor traffickers out of business. Make sure that the 
packaging for your coffee, tea and chocolate states “Fair 
Trade”. As the demand increases for Fair Trade products, 
business strategies focusing primarily on profit and cheap 
labor will no longer be successful. The money spent on Fair 
Trade goods ensures that you are not supporting companies 
that use slave labor. Farmers and workers that are part of a 
Fair Trade cooperative or agreement are guaranteed certain 
civil rights and a fair wage, reducing the risk of falling prey 
to traffickers. Download an app like “ethical barcode”; offer 
Fair Trade coffee at bake sales; sit at a table at your church 
or school with Fair Trade products on them so you can edu-
cate people on where and what to buy; educate people on 
how to identify Human Trafficking (e.g. someone working 
multiple shifts, 7 days a week for a nail salon, retirement 
home, as a dishwasher or domestic servant, and/or never 
leaves their job to go home).

4.  Report Human Trafficking. National Human Traffick-
ing Hotline: 1-888-373-7888; call local law enforcement. If 
you come across a victim, give them this text number to get 
help “233733”, or tell the victim to call the Hotline number 
above.

5.  Drop Off Fresh Start Bag Of Rescue Kit Items. Contact 
Rita McGaw at 805-844-8077 or rmcgaw@co.santa-barbara.
ca.us for needed donation items.

Endnote 5

Continued on page 23
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Revival of 
Childhood Sexual 
Abuse Claims
By Monique l. Fierro

Feature

P Monique L. Fierro

ublic entities have numerous protections from li-
ability, including the requirement that claims for 
monetary damages be presented within six months 

of the accrual of a cause of action.1 Failure to do so can 
be an absolute bar to pursuing those claims in a court of 
law. Suing a public entity whose wrongful conduct caused 
a sexual assault against a minor used to be no exception.

Until recently, a child was required to file a government 
tort claim within six months of being sexually abused to 
preserve his or her right to file a lawsuit. In June 2008, the 
legislature eliminated the tort claim requirement for actions 
based on child sexual abuse if the act(s) occurred on or after 
January 1, 2009.2

Unfortunately for survivors abused as children before 
2009, this meant that any claims against a public entity were 
barred under the Government Tort Claims Act, unless that 
minor had assistance in submitting a timely claim. Public 
entities avoided liability on this technical bar, despite the 
failures of staff to report known and suspected child abuse 
and failures to supervise and keep minors safe from sexual 
abuse. At Bamieh & De Smeth, PLC, we see too many of 
these cases. Law enforcement agencies, municipalities, 
school districts, and others have long been shielded from 
the negligence of their employees.

One such case involved student V.I.3 When V.I. was 
15 years old she was repeatedly sexually abused by the 
33-year-old janitor at her high school. The high school 
principal and other staff were aware of the abuse, trigger-
ing school district liability for their negligence in failing to 
report. When V.I. became pregnant shortly thereafter, there 
was no question that the janitor, who stopped working for 
the district in the same time period, was the abuser. It took 
years before V.I. came to terms with the abuse she suffered 
and decided to seek legal assistance. 

In 2018, our office filed V.I.’s case against the janitor, indi-
vidual employees, and the school district. Her claims against 
the school district included breach of the mandatory duty 
to report known and suspected child abuse,4 and breach of 
the school district’s duty to supervise and protect students.5 

In 2019, the Court sus-
tained the school district’s 
demurrer for failing to 
submit a government tort 
claim to the school district 
within 6 months of the 
last date of sexual abuse.6 

V.I. was sexually abused 
in 2008. And at the time 
of the dismissal, Govt. 
Code § 905(m) stated that 
the exemption of child-
hood sexual abuse from 
the Government Tort 
Claims Act only applied 
to “claims arising out of 
conduct occurring on or after January 1, 2009.” 

Effective January 1, 2020, the legislature amended both 
Govt. Code § 905(m)7 and C.C.P. § 340.1,8 eliminating this 
time restriction that barred V.I.’s claims. The legislature 
recognized that public entities should not be shielded from 
liability when the entity engaged in negligent or intentional 
conduct that allowed others to sexually abuse children—
even if no tort claim was presented.9 Before 2020, survivors 
like V.I. were out of luck.10 A six-month deadline to file a 
claim based on sexual abuse is difficult for any claimant, 
but against a child who may lack awareness that they have 
been abused, it is absurd and unjust. 

Finally, survivors like V.I. have until the age of 40 or 5 
years from the date of discovery of the injury, whichever is 
later, to pursue their claims. The deadline applies to claims 
against a private individual or public entity and there is no 
tort claim requirement.11 Survivors can bring their claims 
against both the person who committed the assault and 
against any person or entity “who owed a duty of care to 
the plaintiff, if a wrongful or negligent act by that person 
or entity was a legal cause of the childhood sexual assault 
that resulted in the injury to the plaintiff.”12 

More importantly for V.I., the legislature also provided an 
avenue for claims to be revived against the school district. 
C.C.P § 340.1 (q) states that any claim for damages “that 
has not been litigated to finality and that would otherwise 
be barred as of January 1, 2020, because the applicable 
statute of limitations, claims presentation deadline, or any 
other time limit had expired, is revived, and these claims 
may be commenced within three years of January 1, 2020.” 
(Emphasis Added.)

The question for V.I. will be whether or not the court 
will allow revival of her claims against the school district, 
as the court sustained the district’s demurrer for failure to 
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2020 Bench and Bar 
Meetings

As Presiding Judge, the Honorable Michael Car-
rozzo has set the schedule for the Bench and Bar 
Meetings that will take place as follows: 

August 27, 2020 • November 19, 2020

These Bench and Bar Meetings provide a forum for 
local members of the Bar to engage in an informal 
dialogue with the presiding judge as a means of 
raising issues and concerns that may not otherwise 
be addressed. All attorneys and paralegals are wel-
come to attend. 

For any practitioners wishing to submit agenda 
items for consideration before any of the scheduled 
meetings, please email those items to Ian Elsen-
heimer: Ielsenheimer@aklaw.net

submit a tort claim. The phrase “has not been litigated to 
finality” suggests finality on the merits, not merely dismissal 
on demurrer because of the claims presentation deadline 
that is now explicitly eliminated by the January 1, 2020 
amendment. 

Courts have already begun to address this question. In 
Safechuck v. MJJ Productions, Inc., 43 Cal. App. 5th 1094, 1100 
(2020), Plaintiff Robson appealed the grant of summary 
judgment and Plaintiff Safechuck appealed judgment after 
the sustaining of a demurrer both based on the statute of 
limitations prior to the January 1, 2020 extension in C.C.P. 
§ 340.1(a). The court concluded that both Plaintiffs’ claims 
are revived under the enactment of C.C.P. § 340.1(q). 

V.I. will have her case heard once the courts are re-opened. 
Everyone at Bamieh & De Smeth, PLC is honored to rep-
resent V.I. and other survivors of sexual violence in their 
pursuit of justice.  

Monique L. Fierro is a civil litigation associate at Bamieh & De 
Smeth, PLC. Monique dedicates her professional and volunteer 
work to the advocacy of survivors of sexual violence, sexual ha-

rassment, and discrimination across all settings and on behalf of 
all protected groups. 

1 Govt. Code § 910.
2 Govt. Code § 905, former subd. (m), added by Stats. 2008, 

ch. 383, § 1, p. 2479.
3 V.I. v. Moorpark Unified School District, Ventura County Case No. 

56-2018-00515757-CU-PO-VTA.
4 See Penal Code § 11166.
5 See C.A. v. William S. Hart Union High School Dist. (2012) 53 Cal. 

4th 861, 865-866.
6 See Govt. Code § 910. 
7 Senate Bill No. 218 (2019–2020 Reg. Sess.)
8 Stats. 2019, ch. 861, § 1, pp. 7093-7094.
9 C.C.P. § 340.1(a)(2)-(3).
10 The rare exceptions were in cases where plaintiffs were successful 

asserting the delayed discovery doctrine or equitable estoppel. 
(See Curtis T. v. County of Los Angeles (2004) 123 Cal. App. 4th 1405 
(applying the delayed discovery doctrine) and Christopher P. v. 
Mojave Unified School Dist. (1993) 19 Cal. App. 4th 165 (applying 
the equitable estoppel doctrine, to prevent the district from as-
serting noncompliance with the Tort Claims Act where its agents 
deterred filing of a timely claim by an affirmative act).) 

11 C.C.P. § 340.1. Govt. Code § 905(m).
12 Id.
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Criminal Justice

Biometric Analysis
By roBert sanger

C Robert Sanger

alifornia law contains an express right to privacy in 
its State Constitution, and there are other statutory 
laws that embody the regard Californians have for 

the principle of privacy. Biometric data analysis presents 
challenges relevant to forensic issues involving both civil 
and criminal practitioners, but also involves the overall in-
terests of Californians in preserving the existing principles 
of privacy.

Biometric data collection is the recordation and storage 
of observable attributes of individual people. It is accom-
plished remotely and, generally, without the consent of 
the individual. It is stored digitally, as a type of “big data,” 
and is accessed and analyzed for commercial, political or 
governmental purposes—or for other purposes, legal or 
illegal. The analysis of this big data can link individuals to 
other databases establishing basic identifying information. 
In addition, that can be linked to deeper databases and com-
pilations containing information like military records or tax 
returns. It can be used to track movements of individuals, 
attendance at gatherings, commercial preferences or rela-
tionship to other individuals or groups. This Criminal Justice 
column will look at the interrelationship or conflict between 
biometric data analysis and privacy under California law. 

Proposed AB 2216 and Biometric Analysis, 
Including Facial Recognition Technology

The law enforcement applications of biometric analysis 
as well as the forensic applications have been concerns 
discussed in the scientific, forensic and legal literature for 
some time both in this country and elsewhere.1 Biometric 
analysis has also been the topic at scientific conferences 
such as those of the American Academy of Forensic Sci-
ences.2 What prompts this article at this particular time is 
the pendency of Assembly Bill 2261, which would autho-
rize the use of biometrics – in this case, facial recognition 
technology (FRT) – for both commercial and government 
agency purposes. The proposed legislation, while in and 
out of committee, has been amended and includes some 
conditions and restrictions on the use of FRT. The specific 

content of AB 2261 pres-
ents conflicts with estab-
lished California law3 but 
also provides the impetus 
for a broader discussion 
of biometric analysis and 
privacy.

First, Facial Recognition 
Technology is only one 
part of biometric analysis.4 
It is a process by which 
artificial intelligence (a 
complex computerized 
algorithmic process) es-
sentially creates a digital 
mask from digital images 
which may be obtained from surveillance cameras. The 
same technology can also capture similar digital mask 
information from other sources, such as hard copy pho-
tographs like mug shots. Additionally, the technology can 
create digital masks from photographs provided for DMV 
licenses, passports, military identification cards or private 
employment records. The images obtained from surveil-
lance cameras may or may not be linked simultaneously 
to personal identification information. Random street sur-
veillance cameras will capture millions of images without 
identifying information, but other random surveillance 
may be used in combination with credit cards, admission 
to events or other specific databases to immediately link 
the FRT to personal identifiers.

Of course, a bigger problem is that police departments, 
the DMV, other government agencies, the military and pri-
vate employers maintain photographs accompanied by the 
most detailed personal information. When that photograph 
is converted to a digital mask and encoded in a database, all 
of that personal information goes with it. Then, when a ran-
dom surveillance camera records an image, the facial mask 
can be compared digitally with the information data bases. 
Suddenly, anyone walking down the street, patronizing a 
store or attending a religious service or political meeting, 
can be instantaneously matched with name, address, social 
security number, phone number, eye color, weight, age and 
whatever else is in the data base.

It does not end there. Once a person’s identity is asso-
ciated with a digital mask, not only is all of the personal 
information associated with a particular “sighting”—i.e., 
being recorded at a time and place on a random surveillance 
camera—but that sighting is then recorded on that person’s 
“permanent record.” This allows the aggregation of infor-
mation such that a person’s whereabouts and travels will 



July 2020        19   

Criminal Justice

be logged for retrieval whenever the database is accessed. 
Commercially, this allows data not only to be accessed and 
sold for the purpose of determining shopping habits but 
also to determine when they are likely to be away from 
home, when they go to particular group meetings or attend 
particular types of events. This information is collected by 
big data companies like Clearview and disseminated to 
commercial and government entities.5

In addition, of course, there are law enforcement uses 
and potential abuses. The more personal information avail-
able through high-speed computing, the better for catching 
people who have committed crimes. There might be a ben-
efit associated with locating missing persons. However, the 
fact that there is technology that might aid law enforcement 
does not make it lawful under the federal Constitution.6 
Telephones lines can be tapped,7 phone booths (remember 
those?) can be subject to listening devices,8 homes can be 
bugged,9 cars can have tracking devices attached to them,10 
mail can be read,11 and thermal imaging can penetrate the 
home.12 This all has been technologically possible for years, 
decades or longer. But that does not mean it is constitutional 
nor that it should be acceptable in a state, like California, 
where privacy is accorded respect.

Biometric Analysis and FRT under California 
Law

While some of the precedent for privacy is based on 
the Federal Constitution, the word “privacy” is not found 
in that document or the Amendments thereto. The right 
to privacy is implied by the language of the Bill of Rights 
without the use of the word.13 However, California has an 
express right to privacy in Article I of the State Constitution 
which proclaims:

“SECTION 1. All people are by nature free and in-
dependent and have inalienable rights. Among these 
are enjoying and defending life and liberty, acquiring, 
possessing, and protecting property, and pursuing and 
obtaining safety, happiness, and privacy.”

In addition, California enacted the California Consumer 
Privacy Act of 201814 which requires informed consent at or 
before the point of collection of personal data and provides 
for consumer rights to access the information. California 
also has a broad prohibition against the collection and dis-
semination of all biometric data by law enforcement body 
and surveillance cameras under a bill (AB 1215) passed in 
2018.15 It is telling that a portion of AB 1215, which is the 
law but uncodified, has a broad statement of legislative 
policy recognizing that biometric analyses “pose unique 
and significant threats to the civil rights and civil liberties 

of residents and visitors.”16

The proposed AB 2261 flies in the face of this existing 
law. Without respect to the State or Federal Constitutions, 
it proposes to give FRT (one part of biometric analysis) legal 
status. It seeks to amend the California Consumer Privacy 
Act by adding a section to the Act.17 Also, disturbingly, AB 
2261 would change the legislative findings made last ses-
sion. AB2261 would abandon the finding that all biometric 
analysis poses “unique and significant threats.” Instead, it 
would create a balancing test between the watered down 
finding that FRT “can present risks” and the alleged ben-
efits of “improving security, providing individuals with 
efficient identification experiences, locating missing and 
incapacitated individuals, identifying missing persons and 
keeping the public safe.” That is just the sort of balancing 
prohibited by privacy case law – not to mention raising 
the question of what it means to say we balance privacy 
against “providing individuals with efficient identification 
experiences.” I suppose that there is some way to weigh 
the personal giddy joy of having an “efficient identification 
experience” against the more somber concern of personal 
privacy. However, it would seem more prudent to simply 
ban use of the data analysis entirely, which is where Cali-
fornia is now (at least for law enforcement cameras) without 
new spurious balancing legislation.

The Flaws in FRT
There is not sufficient space here to go into detail regard-

ing all of the issues with FRT but we can look at some of 
the general problems. First, it does not work.18 A United 
States governmental authority no less than the National 
Institute for Standards and Technology (NIST)19 concluded 
that false positives are two to five times higher in women 
than men and significantly higher for people of African or 
East Asian descent.20 There are too many false positives 
and, yes, darker skin color makes misidentifications more 
likely.21 False positives are more likely when compared 
to mug shots where, “the highest false positives are in 
American Indians, with elevated rates in African American 
and Asian populations.”22 Without AB 2261, California leg-
islative policy expressly acknowledges that FRT has been 
“repeatedly demonstrated to misidentify women, young 
people, and people of color and to create an elevated risk 
of harmful ‘false positive’ identifications.”23

Even with the acknowledged flaws, FRT is being used in 
New York, for instance, but as an investigative tool only. 
There has been no effort made to use it in court to make 
identifications, in part because it is not needed and, in 
part, because it would never pass the Daubert test.24 There 
is no peer reviewed literature establishing its proficiency 
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as applied and, for instance, the NIST study referenced 
above is to the contrary. More problematic is the fact 
that the algorithms are often proprietary and as such, the 
foundational validity is not available for peer review and 
criticism. In other words, while FRT might help establish 
leads—or might result in false arrests—its validity has not 
been established either foundationally or as applied in a 
way that it could be deemed admissible in court.25

Second, though, it is used to establish additional records 
relating to suspects or persons of interest. It is another 
way to “round up the usual suspects.”26 As has been clearly 
established by empirical research this becomes a form of 
profiling that results in the continued subjugation of people 
of color, the poor and the homeless which would, in the 
current expressed concerns of the California legislature, 
“disproportionately impact the civil rights and civil liber-
ties of persons who live in highly policed communities.”27 
The problem of using skewed databases for investigation 
is not only that it leads to disproportionate prosecution of 
certain groups, but that skewed investigative techniques 
can lead to false witness testimony and false statements 
of “identification confidence” by witnesses.28

Third, and perhaps trivial in comparison with being 
falsely identified as a perpetrator of a crime, is the use of 
data by commercial enterprise. It is bad enough that if you 
do an internet search for, say, a running shoe, that you get 
pop ups and advertisements for running shoes for the next 
few months. Using biometric data people could be identi-
fied for physically discernable traits and targeted for, say, 
weight loss products or hair transplants. It could be used 
to track personal activities leading to advertisements to 
either promote or provide therapy for a pattern of addic-
tive behavior. 

Fourth, an algorithmic analysis of places a person is identi-
fied as frequenting and groups associated with those venues 
could result in a profiling of personal, political and social 
beliefs interpolated from where they are identified over 
time. This information in the hands of political operatives, 
in the government or out, can lead to the micro-targeting 
of disinformation and the personalized exploitation of 
fear tactics. Of course, it can also be used criminally to 
extort people or to use the information to calculate when 
that person will be home or at work in order to physically 
intimidate them or invade their space.

Fifth, AB 2261, supported by big data including 
Microsoft,29 is exploiting the COVID-19 pandemic to 
shortcut privacy rights in the name of a public health crisis. 
However, public health scholars and practitioners have 
taken a strong position that “facial recognition is not the 
solution to this public health crisis.”30 They contend that 

surveillance measures must be properly informed by the 
public health professionals and tailored to address public 
health issues while acknowledging the risks to civil rights 
and public safety. It is generally accepted, from all parts of 
the political spectrum, that tracking of individuals is to be 
avoided in a free society.31 This is all the more significant 
in light of the current administration’s expansion of the 
Transnational Organized Crime (TOC) watchlist, the true 
extent of which is unknown but which includes, at least, 
thousands of American citizens among the 1.2 million 
persons on the list.32 

Unsafe Safeguards
As AB 2261 has moved through committees, it has been 

amended to add “safeguards” which, while perhaps well 
intentioned, do not ameliorate the overall project of the leg-
islation which is to allow the use of FRT both in commercial 
and governmental contexts. Again, space does not permit 
here a detailed discussion of the failures – and, really the 
point of this article is to stimulate thought and discussion 
about the field of biometric analysis, not simply to dissect 
a bill that may or may not become law. However, in this 
regard, it is instructive to note that, despite negotiations 
and amendments, the proposed bill still does not have – and 
probably cannot have – a robust informed consent provision 
consistent with the big data aspirations of the sponsors.33 

One of the so called “safeguards” proposed is that there be 
human “oversight” of material before it is deployed. How 
could anything go wrong there? We recall, for instance, the 
case of Brandon Mayfield who was arrested and detained 
for weeks as the Madrid Bomber on the basis of an auto-
mated fingerprint analysis. Mayfield had his fingerprints 
on file because he had served in the United States Army 
and had been admitted to the Oregon Bar as a lawyer. Mr. 
Mayfield was arrested and held incommunicado, in part, 
because his identity came up on the FBI’s Automated Fin-
gerprint Identification System (AFIS) which used using arti-
ficial intelligence (AI) analysis of biometric fingerprint data. 
However, AFIS simply reported that he was one of twenty 
possible “hits.” It was the human “oversight” that turned 
that AI into the arrest of an innocent person. Three FBI 
fingerprint analysts and one consultant made the “match,” 
and then other humans ignored the fact that Mayfield had 
not left the country in years, and were persuaded by the 
evidence that his wife was Muslim and he had attended a 
Mosque with her. This stunning combination of artificial 
and human “intelligence” gave the real bomber time to 
flee Spain for Algeria. So, little comfort is had in any of the 

Continued on page 22
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potential applications, commercial or governmental, by the 
“safeguard” of human oversight.

Overall, AB 2261 is a proposal with a patchwork of added 
on “protections” that do not do the job. Technology scholars 
have weighed in against AB 2261’s approach emphasizing, 
“[f]acial recognition technology threatens to translate who 
we are and everywhere we go into trackable information 
that can be instantly stored, shared, and analyzed.”34 This 
is not a bill to protect the public; it is a bill to weaken cur-
rent California privacy law and empower big data interests 
that, only in response to criticism, have attempted to add 
ineffectual “safeguards.” 

Conclusion
Whether AB 2261 is further amended, passes or fails, 

it is an object lesson in why we should—and apparently, 
do—value privacy in California. Schemes to allow the use 
of biometric analysis, including FRT, are not only flawed 
in detail but are fundamentally opposed to our basic goals 
expressed in our State Constitution and recent privacy laws. 
Californians do not want to be tracked, catalogued and 
placed in big data repositories to be analyzed by artificial 
intelligence using algorithms to mine our data and use it 
to our disadvantage and discomfort. We will see whether 
enough people are paying attention.   

Robert Sanger is a Certified Criminal Law Specialist (Ca. State 
Bar Bd. Of Legal Specialization) and has been practicing as a 
litigation partner at Sanger Swysen & Dunkle in Santa Barbara 
for over 46 years. Mr. Sanger is a Fellow of the American Academy 
of Forensic Sciences (AAFS). He is a Professor of Law and Forensic 
Science at the Santa Barbara and Ventura Colleges of Law and 
an Associate Member of the Council of Forensic Science Educators 
(COFSE). Mr. Sanger is Past President of California Attorneys 
for Criminal Justice (CACJ), the statewide criminal defense law-
yers’ organization and is a Chair of the Board of Death Penalty 
Focus. The opinions expressed here are those of the author and 
do not necessarily reflect those of the organizations with which he 
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6.  Professional Training. Attorneys can get training 
through www.castla.org (Click “Resources and Training,” 
tab, select “Legal Resources”). Businesses and the tourism 
industry can obtain training with ECPAT, www.ecpat.net 
and www.bestalliance.org. 

7.  Assemble A Group To Put Up Flyers. Victims often 
do not know where they can go to get help. Go to the 
California Department of Justice website (https://oag.
ca.gov/). Search for Senate Bill 1193. Look up Civil Code 
52.6 to find out which businesses are required by law to 
post the SB 1193 poster. Posters for faith communities can 
be found at www.acf.hhs.gov/trafficking or www.dhs.gov/
bluecampaign.

8.  Health Care Professionals. Almost all victims will 
have contact with a health care professional while they are 
victims. The Office of Trafficking in Persons offers health 
professionals their Soar webinar, a power point, posters, 
brochures, etc. (www.acf.hhs.gov/endtrafficking/resource/
rescue-restore-campaign-tool-kits). 

Print out the posters and distribute them to local clinics 
and emergency rooms.

9. Engage Schools. Ensure that local schools are teaching 
“Human Trafficking Awareness”. California Assembly Bill 
1227 requires Human Trafficking prevention education in 
public schools and amended existing law to require the 
continuation of training for school district personnel re-
garding Human Trafficking. Ask your local schools if they 
are in compliance with the law. Teachers can learn how 
to recognize victims by going to www.ed.gov and search 
for “Human Trafficking” and then print out the brochure 
entitled “Human Trafficking in America’s Schools.” “School 
Clubs” should be established on every campus that focus 
on teaching trafficker tricks. Discouraging teen recruiters 

who the traffickers pay (or force) to trick young people into 
becoming victims by letting them know that recruiters can 
serve up to 15 years in prison! 

10. Advocate for the closure of illegal massage parlors.
11. Organize your faith community to do fundraising for 

a local organization that is helping victims like “Hope Ref-
uge”, “SB Act”, “Forever Found”, “4 Kids 2 Kids”, “S.A.F.E. 
House”.   

Erin R. Parks has practiced as a transactional attorney and civil 
litigator in downtown Santa Barbara for 32 years. She serves as a 
personal attorney, and general counsel for small business owners, in 
a myriad of transactional and civil litigation arenas including Cali-
fornia Employment Law, Immigration, Estate Planning, Probate, 
Trust Administration & Litigation, Real Estate & Construction, 
and Small Business Formations & Asset Segregation.
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Trust, but Securitize
By gregory W. herring
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overyai, no proveryai: “Trust, but verify.” Ronald 
Reagan famously repeated this Russian proverb 
in missile limitation talks with Soviet leader, 

Mikhail Gorbachev. Family law lawyers do not negotiate 
arms treaties (although it sometimes seems like it in our 
often-volatile cases!). But we do seek for ourselves and 
for our clients the same kind of assurances “verification” 
provided in that Cold War context.

Debt is integral to our work, and cuts a wide swath. 
Clients have debts to us. Parties have them to each other, 
and to their children.

For every debtor, there is a creditor. It is better to be a credi-
tor with a security interest than one without one. A “security 
interest” is an interest in property that secures payment or 
performance of an obligation.

Security basics:
Statutory liens are authorized by codes. 
Judicial liens are ordered by courts.
Voluntary liens are made by individuals. They require (1) 

attachment and (2) perfection.
Attachment occurs when a security interest becomes en-

forceable against the debtor. Essential requirements are the 
existence of a security agreement and the debtor’s ongoing 
rights to the property used as collateral.

Perfection happens when a security interest becomes 
enforceable against the rest of the world. It requires attach-
ment and usually some form of notice of the secured party’s 
interest—often a UCC-1 filing under the Commercial Code 
(relating to fixtures and personal property) or a recorded 
deed of trust (relating to real property).

This discusses how formal security interests and like 
vehicles can provide increased assurances, especially in 
fraught times like these, in our family law practices.

Attorney Fees
In re Marriage of Hatch (1985) 169 Cal.App.3d 1213 

recognized that the practice of family law often requires 
attorneys to finance litigation by deferring fees, advancing 
case-related overhead, and even pulling from their own 
pockets for depositions and experts. “Banks and finance 

companies are licensed 
for the purpose of lending 
money; lawyers are not.”1 

So how do we try to as-
sure payment of fees?

The straightforward 
way is to require adequate 
retainers and attend to ac-
counts receivable. Rules 
of Professional Conduct, 
Rule 1.15, governs the 
maintenance of trust funds 
and attorneys’ use of client 
funds to pay their bills. 
Address these topics in 
written fee agreements.

Attachment of client files is not allowed.2

Family Code3 section 290 enables enforcement of fees 
orders under section 2030 (as well as any judgment or order 
under the Family Code) by “… execution, the appointment 
of a receiver, or contempt, or by any other order as the court 
in its discretion determines from time to time to be neces-
sary.” Judicial liens on property are possible.4

Section 2032 subd. (d) authorizes a trial court to deem 
a case as involving complex or substantial issues of fact 
or law. It may then proactively determine the appropriate 
and equitable allocation of fees and costs, the sources for 
payments thereof, and related security.5

Family Law Real Property Liens (“FLARPLs”) are statutory 
liens secured by community real property (see sections 2033 
& 2034). Our brothers and sisters in other areas of practice 
sometimes marvel at how FLARPLs “guarantee” that fam-
ily law lawyers will be paid in full! Besides an economic 
meltdown that erases all equity (wait, what’s this COVID 
thing again?), what could go wrong?! In re Marriage of Tur-
kanis & Price (2013) 213 Cal.App.4th 332, 352 answered 
that – courts are also empowered to modify and expunge 
FLARPLs, even after recordation.

This is not radically different, though, from a court’s pow-
ers relating to section 2030 fees orders. They, too, may be 
modified -- and even vacated -- pending a case’s completion.6 
At least the statutory lien provided by FLARPLs allows them 
to withstand bankruptcy.7 FLARPLs can still prove useful in 
select cases; do not let Turkanis totally eclipse them.

Voluntary charging liens can accomplish attachment. 
These are attorney liens upon funds at issue or judgments. 
Fletcher v. Davis (2004) 33 Cal.4th 61. Hawk v. State Bar (1988) 
45 Cal.3d 589, 601 requires a clear written agreement and 
opportunity for the client to seek independent legal counsel. 
Cal-Western Reconveyance Corp. v. Reed et al. (2007) 152 Cal.

Gregory W. Herring
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App.4th 1308, 1321 clarified that, after the client obtains a 
judgment, the attorney must bring a separate independent 
action to establish the existence and amount of the lien, 
and to enforce it.

Third party guarantees, often made by parents and sig-
nificant others toward ensuring a client’s ongoing repre-
sentation, can be secured through voluntary liens. An issue 
might be whether an attorney filing a Request for Orders 
for contribution to fees must disclose an existing third-party 
guarantee. The reputation-preserving answer is “yes!”

Child Support and Spousal Support
Abstracts of support judgments are not security inter-

ests or liens, but they can help ensure payments. Code of 
Civil Procedure section 697.320 subd. (a) authorizes them; 
the requirements are stated in Family Code section 4506. 
Abstracts, or the orders themselves, should be recorded in 
all counties where a support obligor might own property 
(commission a property search). If the obligor wishes to 
sell, encumber, or refinance real property in a county where 
such papers are recorded, he must first gain clearance from 
the support recipient, affirming a lack of arrears.

The forms can be modified to cover pre-judgment orders. 
County recorders’ offices sometimes accept those versions.

A risk of signing an abstract on a client’s behalf is that the 
client may later be unreachable or uncooperative toward 
authorizing a release when the obligor eventually demands 
one. Avoid being caught in the middle by having clients sign 
and record abstracts.

When addressing support arrears arising from a real 
property transaction “tripped up” by an abstract, it is also 
a good time to consider whether to request the support 
obligor to post a bond from the sales proceeds (see below).8

Section 5230 provides for earnings assignment orders 
for payment of child support and spousal support. An as-
signment for support has priority over any earnings with-
holding order.9

Section 4012 authorizes court-ordered security for child 
support upon a showing of good cause. Franklin Life Ins. 
v. Kitchens (1967) 249 Cal.App.2d 623, 636 interpreted an 
earlier version of that statute to permit a court to order a 
payor to maintain the children as beneficiaries of com-
munity property life insurance as reasonable security. In 
Re Marriage of Drake (1997) 53 Cal.App.4th 1139, 1165 
upheld section 4012 orders, requiring a stock pledge and a 
real property lien, for a disabled adult child.

Courts may compel parents to deposit funds as security 
for child support.10 Sections 4600 et. seq. provide for asset 
deposit and sale orders for child support obligors who in 
bad faith fail their obligations. Section 17523 authorizes 

judicial liens on personal property against delinquent child 
support obligors. Notwithstanding a “shutdown” clause, 
Probate Code section 15305 gives courts discretion to or-
der trustees to make income and principal distributions to 
satisfy child support orders.11

Section 4339 authorizes court-ordered security for spousal 
support. This can include a forced trust fund.12

Section 4360 allows a court to order an obligor to establish 
an annuity, obtain life insurance, or create a trust where it 
is “just and reasonable” in view of the needs of supported 
spouse. Arguably, this creates a significant exception to the 
foundational point of section 4337. That statute mandates 
the termination of spousal support on the death of either 
party (or the remarriage of the supported one) except as 
otherwise agreed. In re Marriage of Ziegler (1989) 207 Cal.
App.3d 788, 791 affirmed an order for a support obligor 
to maintain his survivor benefit plan for the benefit of his 
former wife, emphasizing that the obligor’s spousal support 
obligation would still, in fact, terminate upon his death, 
with the insurance benefits then being paid by the third-
party insurance company.

Code of Civil Procedure section 697.320 authorizes liens 
on the real property of any support obligor. In re Marriage 
of O’Connell (1992) 8 Cal.App.4th 565, 572 authorizes life 
insurance for child support and spousal support “security.”

ATROS and Notices
Section 2040 mandates Automatic Temporary Restraining 

Orders (“ATROs”) in the summons beginning any nullity, 
dissolution, or legal separation case. ATROs do not provide 
security interests. They do require maintaining insurance 
beneficiaries, prohibit non-probate transfers to “disappear” 
property, and bar the transfer, encumbrance, hypotheca-
tion, concealment or disposal of any property, except for 
transactions made in the “usual course of business” or for 
the “necessities of life.”13 The other exceptions are the other 
party’s written permission or else orders of the court.14

Post-filing notices of pending proceedings that may be 
served on insurance carriers toward maintaining health, life 
or disability insurance for a spouse’s or children’s benefits 
are authorized by section 2050. Section 2051 provides for 
notices to insurers following orders to maintain or purchase 
insurance. Other non-statutory “notices” may be sent to 
financial institutions, for instance toward “freezing” en-
dangered accounts – be creative. In those situations, get 
court orders, too!

Parties may record notices of lis pendens. Careful: an initial 

Continued on page 27
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Delapaz v Los Robles, Russell M. Nelson, M.D.
VENTURA
      
CASE NUMBER:  56-2015-00467870
TYPE OF CASE:  MEDICAL NEGLIGENCE 
TYPE OF PROCEEDING:  Jury
JUDGE:  HENRY WALSH
LENGTH OF TRIAL: 
LENGTH OF DELIBERATIONS:
DATE OF VERDICT OR DECISION:
PLAINTIFF:  TANNIA DELAPAZ
PLAINTIFF’S COUNSEL:  DANIEL A. SPITZER, DAVID LEICHENGER, LEVITT, LEICHENGER & 

ARERLE
DEFENDANT:  LOS ROBLES HOSPITAL, RUSSELL M. NELSON, M.D.
DEFENDANT’S COUNSEL:  THOMAS MEANDREWS, DENISE TAYLOR
INSURANCE CARRIER, IF ANY:  CAP/MPT
EXPERTS:  

OVERVIEW OF CASE: Plaintiff underwent revision lumbar microdiscectomy. While under general anesthesia, her C506 
disc herniated. Dr. Nelson did not perform a decompression for almost 4 days. 

FACTS AND CONTENTIONS: Plaintiff claimed that defendants violated the standard of care by not performing decom-
pression surgery within 24 yours. Defendants claimed that the delay was acceptable since it was not emergent. Defen-
dant argued that it would not have made a difference if Dr. Nelson had operated sooner. Defendant claimed that much 
of plaintiff’s injury was pre-existing due to a prior lumbar condition and that plaintiff was fabricating her symptoms for 
attention and acceptance. 

SUMMARY OF CLAIMED DAMAGES: Left sided hemiparesis

SUMMARY OF SETTLEMENT DISCUSSIONS: Plaintiff made a $1,000,000 CCP 998 demand. Defendants made no offer. 

RESULT: $1,728,016 
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petition failing to allege a community interest in specific real 
property does not state a “real property claim” supporting 
this.15 “It is strictly a binary process: If you properly plead 
a real property claim, you can file a notice of lis pendens; 
if you don’t, you can’t.”16 Attorney fees and costs may be 
awarded against a party improperly recording a lis pendens 
and then opposing a motion for expungement.17

Settlements/Judgments
Voluntary liens can facilitate resolutions. They are often 

included as part of marital settlement agreements and other 
family law “deals.” Securitization in an equities-heavy es-
tate, for instance, might involve the creation of a security 
agreement and recordation of a UCC-1 lien attendant to a 
promissory note and stock pledges.

Seek options for collateral. Besides shares of stock, it 
might include paintings, collections, crops and endless other 
possibilities. I once used Roman columns in a Montecito 
case; they are “fixtures” subject to a UCC lien.

Landmines, which are often encountered during pres-
sured settlement proceedings, include: 

• Under-securitization or over-securitization. The 
creditor party will want adequate security. The 
debtor will chafe at having too much property tied-
up. Appraisals might help ensure the right balance.

• Superior-positioned creditors. Commission title 
searches and purchase litigation guarantees.

• The extent of competing security rights. If the credi-
tor party takes a subordinate position, will enough 
equity exist following a potential default?

• “Rights of first refusal.” These can diminish market-
ability and enable mischief by the holder.

• Failure to provide an obligor the right to potentially 
substitute alternative security in lieu of the original.

• Inadequate specification of requirements and 
timelines for a party to refinance a loan (typically 
a mortgage) to eliminate the other party therefrom. 
“Best efforts” can be code for “later litigation!”

• Foreign property. Does a creditor really want to 
have to retain foreign counsel and follow another 
country’s enforcement procedure?

• Failures to perfect. After negotiating and attaching a 
security interest (and billing therefor), counsel will 
have an unpleasant time explaining its worthless-
ness following this mistake.

• Failures to consider the Marketable Record Title Act 
(Civ. Code § 880.020 et seq.) anti-deficiency laws, 
state and federal securities laws and the like. 

Transactional and real property attorneys exist for good 
reason – retain their assistance!

Conclusion
Security interests and like vehicles can provide increased 

assurances in family law practice. Creatively consider the 
tools available toward both collecting fees and zealously 
pursuing clients’ best interests.  

Greg Herring is a CFLS, and a Fellow of both the American 
Academy of Matrimonial Lawyers and the International Academy 
of Family Lawyers. He is the principal of Herring Law Group, 
a family law firm serving “the 805” and beyond with offices in 
Santa Barbara, Ventura and San Luis Obispo Counties. His prior 
articles and blog entries are at www.theherringlawgroup.com.
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5 Fam. Code §2032 subd. (d).
6 In re Marriage of Cryer (2011) 198 Cal.App.4th 1039, 1056. In 

Csupo v. Csupo (Csupo I) (2012) WL 1021716, an u¬npublished 
case, the Second District affirmed a trail court’s assertion of this 
authority in approving the parties’ “cancellation” of prior fees 
orders against the benefitting attorney’s objection!

7 See In re Scott (2009) 400 B.R. 257, a Santa Barbara case arising 
from a debtor spouse’s attempt in bankruptcy to avoid a FLARPL 
for my fees. While “judicial” liens are dischargeable, “statutory” 
ones are not.

8 California family law guru, Garrett Dailey, suggests this in his 
Attorney’s Briefcase resource.

9 Code Civ. Proc. §706.031 subd. (b).
10 Fam. Code §4550.
11 Pratt v. Ferguson (2016) 3 Cal.App.5th 102, 114.
12 Witaschek v. Witaschek (1942) 56 Cal.App.2d 277, 282.
13 Fam. Code §2040 subd. (a)(2)(A). 
14 Ibid.
15 Gale v. Super. Ct. (Gale) (2004) 122 Cal.App.4th 1388, 1394 - 1398.
16 Kirkeby v. Super. Court (Fascenelli) (2004) 33 Cal.4th 642, 648
17 Code Civ. Proc. §405.38.

Herring, continued from page 25
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Local News

Buynak, Fauver, Archbald & Spray LLP is now Fauver, 
Large, Archbald & Spray LLP. While the firm’s mis-
sion and values remain, as does the team’s commitment 
to its clients, this name change provides an opportunity 
to reflect its leadership, with Trevor Large as Managing 
Partner, and recognize individuals who have been critical 
in positioning the firm as a preeminent business law firm 
throughout Southern California. In recognition of Michael 
Fauver, Doug Large, and Trevor Large’s dedication to 
the practice, as well as the sixty years of litigation success 
and history that Archbald & Spray continues, the firm is 
proud to be known as Fauver, Large, Archbald & Spray. 

This new name comes approximately 8 years after the 
merger of Buynak + Fauver with Archbald & Spray and 
reflects the significant growth that has happened since 
then. FLAS continues to benefit from the experience and 
valued contributions from partners Marcus Kocmur and 
Olivia Marr. The firm also has a strong team of associates 
covering numerous practice areas. These associates include 
Stacie Nyborg, Christopher de la Vega, Dallas Verha-
gen, Ian Midiere, and of counsel attorneys Ken Moes 
and Christina Loza. Tim Buynak has recently moved to 
a solo practice.

* * * 

The Environmental Defense Center (“EDC”) is pleased 
to announce that Maggie Hall has been promoted to Senior 
Attorney at the firm. EDC is a nonprofit environmental law 
firm that works to protect and enhance the local environ-
ment through education, advocacy, and legal action. Ms. 
Hall has served as a Staff Attorney at EDC since March 
2014, and specializes in cases enforcing the Endangered 
Species Act, Clean Water Act, National Environmental 
Policy Act, California Environmental Quality Act, Public 
Trust Doctrine, and California Land Use and Planning Law.

On behalf of EDC, Ms. Hall represents clients before 
administrative agencies and at all levels of state and 
federal courts. Ms. Hall’s achievements include a Ninth 

Circuit Court of Ap-
peals ruling reinstat-
ing protections for 
threatened South-
ern Sea Otters, an 
injunction against 
fracking from off-
shore oil platforms 
pending compliance 
with the Endangered 
Species Act, a State 
Water Resources 
Control Board de-
cision improving 
conditions for en-
dangered Southern 
California steelhead 
in the Santa Ynez 
River system, and 
several settlements under the Clean Water Act requiring 
implementation of water pollution control measures at 
industrial facilities and oil fields throughout the tri-county 
region. 

Ms. Hall earned her J.D. degree at Lewis & Clark Law 
School in 2013, and worked as a Law Fellow at the Los An-
geles Waterkeeper before joining EDC. During law school 
she earned several awards, including First Place Team and 
Best Oral Advocate at the National Animal Law Moot 
Court Competition; Finalist, National Environmental Law 
Moot Court Competition; and Finalist, Advocate of the 
Year Moot Court Competition before U.S. Supreme Court 
Chief Justice John G. Roberts.

* * * 

Teddy Bear Cancer Foundation is the only non-profit 
organization in our community that provides financial, edu-
cational, and emotional support to local families who have 
a child with cancer. Their flagship event, the Gold Ribbon 
Luncheon held at Four Seasons, the Biltmore Resort Santa 
Barbara, historically gathers over 400 individuals to raise 
critical funds for families in the tri-counties battling pediat-
ric cancer, and the event raises almost a third of their annual 
operating expenses. This year, however, TBCF had decided 
to forego the event entirely. TBCF has made the decision 
not to hold an event to focus all staff resources on serving 
their eligible families. This decision will inevitably result 
in an enormous budget shortfall, and TBCF is relying on 

Continued on page 31

Maggie Hall
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2020 Awards 
 

Santa Barbara County Bar Association   
  
The Santa Barbara County Bar Association calls for nominations for 2020 awards 
for recognition of outstanding attorneys, law firms, and judges in our community. 
  
Richard Abbe Humanitarian Award 
This special award, which is not given every year, honors a judge or attorney who 
evinces exceptional qualifications reflecting the highest humanitarian principles as 
exemplified by the late Justice Richard Abbe. 
  
John T. Rickard Judicial Service Award 
This award honors one of our judges for excellence on the bench and outstanding 
contributions to the judiciary and/or the local court system. 
  
Pro Bono Award 
This award recognizes an individual attorney who has donated at least 50 hours of 
direct legal services to low income persons during the previous calendar year. 
  
Frank Crandall Community Service Award 
This award honors a local law firm's best efforts in providing pro bono services to 
community non-profit organizations. Factors considered in bestowing the award 
include: 
            -Existence of a firm policy encouraging pro bono services; 
            -Percentage of firm attorneys performing pro bono work; 
            -Nature and quality of pro bono work and  hours per attorney; 
            -Leadership of community projects; and 
            -Services benefiting low income persons. 
  
Please submit your nominations to Larry Conlan lconlan@cappellonoel.com by 
July 31, 2020. Include specific facts to support the award's criteria for each 
nomination. 
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www.foodbanksbc.org

Each summer, the legal community 

comes together for one purpose:

to end hunger for children

in Santa Barbara County, where

1 in 5 experience food insecurity.

Donate:
FoodbankSBC.org

Media Sponsors:

FOOD FROM THE BAR
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2020 SBCBA SECTION HEADS2020 SBCBA SECTION HEADS 

Alternative Dispute Resolution
Dr. Penny Clemmons  687-9901
clemmonsjd@cs.com
 
Bench & Bar Relations:
Ian Elsenheimer 963-8611
ielsenheimer@aklaw.net
 
Civil Litigation
Mark Coffin 248-7118
mtc@markcoffinlaw.com

Criminal
Jeff Chambliss  895-6782  
Jeff@Chamblisslegal.com 

Debtor/Creditor
Carissa Horowitz  708-6653
cnhorowitz@yahoo.com 
 

Employment Law
Alex Craigie  845-1752
alex@craigielawfirm.com

Estate Planning/Probate
Connor Cote  966-1204
connor@jfcotelaw.com

Family Law
Renee Fairbanks   845-1604
renee@reneemfairbanks.com
Marisa Beuoy  965-5131
beuoy@g-tlaw.com
 
In House Counsel/Corporate Law
Betty L. Jeppesen  450-1789 
jeppesenlaw@gmail.com

Intellectual Property
Christine Kopitzke  845-3434
ckopitzke@socalip.com 

Mandatory Fee Arbitration
Eric Berg 708-0748
eric@berglawgroup.com
Naomi Dewey  979-5160
naomi@trusted.legal
Vanessa Kirker Wright 964-5105
vkw@kirkerwright.com

Real Property/Land Use
Joe Billings  963-8611
jbillings@aklaw.net

Taxation
Peter Muzinich  966-2440 
pmuzinich@gmail.com
Cindy Brittain 695-7315
cindybrittain@gmail.com

Motions, continued from page 28

Local News

support from their donor base now more than ever before.
Teddy Bear Cancer Foundation will, however, continue 

their annual Gold Ribbon Campaign through the month of 
September in recognition of Pediatric Cancer Awareness 
Month. Fundraising for the campaign will focus on a USPS 
direct mail appeal, sponsorships, a raffle, and an online si-
lent auction. Campaign sponsorships offer robust benefits 
including upgraded marketing and promotional opportuni-
ties ideal for businesses, and smaller sponsorship levels and 
gifts to encourage more participation from individuals and 
youth. Every sponsorship level will include a gift certificate 
to a local small business or restaurant as TBCF’s attempt 
to support the small businesses that have supported them 
over their 18-year history. 

Last year Teddy Bear Cancer Foundation provided criti-
cal financial aid to 55 local families and served a total of 
851 individuals through their three core programs. Teddy 
Bear Cancer Foundation’s mission advocates for families 
living in the Ventura, Santa Barbara and San Luis Obispo 
counties who have a child battling cancer by providing 
financial, emotional, and educational support. TBCF is a 
501(c)(3) non-profit organization and has been serving the 
tri-counties since 2002.

If you have news to report such as a new practice, a new hire or 
promotion, an appointment, upcoming projects/initiatives by local 
associations, an upcoming event, engagement, marriage, a birth 
in the family, etc., the Santa Barbara Lawyer editorial board 
invites you to “Make a Motion!” Send one to two paragraphs for 
consideration by the editorial deadline to our Motions editor, Mike 
Pasternak at pasterna@gmail.com. Any accompanying photograph 
must have a minimum resolution of 300 dpi. Santa Barbara 
Lawyer retains discretion to publish or not publish any submission 
as well as to edit submissions for content, length, and/or clarity.
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• #4 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide

(out of over 1.3 million)

• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market

• Alumnus of Cate and UCSB

Remember — it costs no more to work with the best
 (but it can cost you plenty if you don’t!)

Each year, Dan spends over 
$250,000 to market and         

advertise his listings. He has 
sold over $1.5 Billion in Local 

Real Estate. 

“The Real Estate Guy”
Call: (805) 565-4896

Email: danencell@aol.com
Visit: www.DanEncell.com

DRE #00976141

Daniel Encell

•  Montecito  •  Santa Barbara  •  Hope Ranch  •  Beach  •


