
 

Partnering with a PEO Does Not 
Negatively Influence Qualification for a CARES Act Loan 
 
With the recent passage of the Coronavirus Aid, Relief, and Economic Security Act (the CARES Act), many businesses have begun to ask 
whether contracting for services with a professional employer organization (PEO) will interfere with the business's ability to qualify for a 
CARES Act loan, including under the new Paycheck Protection Program. 

The answer is a resounding "NO!" according to case law, statutory regulations, and statements made by the Small Business Administration 
(SBA). 

The Concern 
• Sections 1101, et. seq., of the CARES Act creates a new line of small business loans—funded by over $349 billion — for relief 

from economic pressures caused by the COVID-19 outbreak. 

• These loans were created by (among other things) amending Section 7(a) of the Small Business Act (the SBA), which is the 
statute that governs small-business loans in less turbulent times. 

• In general, to qualify for one of these new loans, the business must have fewer than 500 employees. 

• In a traditional PEO relationship, while the business employs the employees for purposes of day-to-day worksite functions, the 
PEO acts as the administrative employer by paying wages and collecting and remitting payroll taxes under its own FEIN not only 
for the business's employees but all of the PEO's other business clients. 

• Given this relationship, some small businesses are concerned that they will not qualify for the new loans if the "500 or fewer" 
requirements (or other similar requirements) are examined at the PEO level — which could have hundreds of thousands of co-
employees — rather than at the client level. 

The Solution 
• As far back as 1989, the Small Business Administration's Office of Hearings and Appeals reversed its regional office's 

determination that the PEO's total number of co-employees must be counted against the small-business client. In reversing, the 
tribunal found that the PEO was merely acting as an administrative employer and so only the employees of the small-business 
client would be counted. SIZE APPEAL OF: Maryland Assemblies, Inc., 1989 SBA LEXIS 74 (SBA Office of Hearings and 
Appeals). 

• Based in part on Maryland Assemblies, 13 CFR § 121.103(b)(4) of the SBA's affiliation regulations were amended to echo the 
same result: 

BUSINESS CONCERNS WHICH LEASE EMPLOYEES FROM CONCERNS PRIMARILY ENGAGED IN LEASING EMPLOYEES 
TO OTHER BUSINESSES OR WHICH ENTER INTO A CO-EMPLOYER ARRANGEMENT WITH A PROFESSIONAL 
EMPLOYER ORGANIZATION (PEO) ARE NOT AFFILIATED WITH THE LEASING COMPANY OR PEO SOLELY ON THE 
BASIS OF A LEASING AGREEMENT. 

• Additionally, Question (6) on page 16 of the Small Business Administration's own Small Business Compliance Guide: Size and 
Affiliation dated June 2018 agrees: 

(6)  A BUSINESS THAT LEASES EMPLOYEES FROM A BUSINESS PRIMARILY ENGAGED IN LEASING EMPLOYEES 
TO OTHER BUSINESSES OR WHICH ENTER INTO A CO-EMPLOYER ARRANGEMENT WITH A PROFESSIONAL 
EMPLOYER ORGANIZATION (PEO) IS NOT AFFILIATED WITH THE LEASING COMPANY OR PEO SOLELY 
BECAUSE IT LEASES OR CO-EMPLOYS EMPLOYEES. 
EXAMPLE: COMPANY A LEASES 80% OF ITS EMPLOYEES FROM A COMPANY THAT PRIMARILY LEASES 
INDIVIDUALS TO OTHER COMPANIES. COMPANY A IS NOT AFFILIATED WITH THE LEASING COMPANY 
SOLELY BECAUSE OF THE LEASING RELATIONSHIP. 



 
 
To Whom It May Concern: 
  
This loan applicant is a client of a professional employer organization (PEO). PEOs provide 
payroll, employee benefits, human resources, and compliance assistance services to more than 
175,000 small business clients with more than 3.7 million employees nationwide. PEOs “co-
employ” their clients’ employees. The employees are paid on the PEO’s federal employer 
identification number (FEIN), not the client’s. Therefore, a PEO client applying for a loan 
through the Paycheck Protection Program (PPP) will not have a Form 941. The Interim Final 
Rules (the IFR) issued by the Small Business Administration on April 2, 2020 do not require tax 
documents, including Forms 941, to verify payroll amounts for PPP loan purposes. 
 
Indeed, the IFR makes clear that lenders are not limited in the types of documentation they can 
use to determine eligibility or amount for PPP loan purposes.  Specifically, the IFR provides: 

 
Borrowers must submit such documentation as is necessary to establish eligibility such as payroll 
processor records, payroll tax filings, or Form 1099-MISC, or income and expenses from a sole 
proprietorship. For borrowers that do not have any such documentation, the borrower must 
provide other supporting documentation, such as bank records, sufficient to demonstrate the 
qualifying payroll amount. (SBA IFR section 3.b.(iv).II.)  

 
As you can see, the IFR does not require Form 941s to establish eligibility. Payroll processor 
records and other such supporting documentation are sufficient. 
 
In accordance with these regulations, the PEO has provided an authenticated payroll record to 
assist you, the lender, in confirming the client employer’s eligibility for the loan, and the loan 
amount. 
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