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Speed. Certainty. Parties to friendly acquisitions,
once a price has been agreed, want to get their
deals done without delay and without deal execu‐
tion risk. That’s why deals structured as first step
tender offers followed by second‐step mergers us‐
ing “top‐up options” have become so popular.1 Not
surprisingly, as the popularity of top‐up options has
increased, so too has the frequency of lawsuits be‐
ing brought against their use.2 This renewed focus
on the validity of top‐up options provided the De‐
laware Chancery Court with the opportunity to offer
strong guidance in this area on February 21, 2011 in
the Olson v. ev3, Inc.3 decision (hereinafter “Ol‐
son”).
Top‐Up Options
A typical top‐up option provision permits the buyer
to acquire authorized and unissued shares of the
target’s stock for the same purchase price as the
tender offer price and is usually exercisable only if a
certain minimum threshold number of shares are
tendered into the offer. The option exercise, when
combined with the stock acquired in the tender of‐
fer, enables the buyer to obtain more than 90 per‐
cent of the target’s stock so that a second‐step
merger can be completed as a short‐form merger
under Section 253 of the Delaware General Corpo‐
ration Law (the “DGCL”)4 (rather than as a long‐

form merger under DGCL Section 251)5 without the
need for a shareholder vote or meeting.
Prior Case Law
Prior to 2010 there was very little Delaware authori‐
ty on the use of top‐up options, with the Delaware
cases mentioning the issue arising in the context of
two transcript rulings, each on a motion to expe‐
dite.6 Then, throughout 2010, the Delaware Court
of Chancery rejected several shareholder challenges
to top‐up option provisions, including shareholder
claims that: top‐up options were “sham” transac‐
tions because any note issued by the buyer to pay
the exercise price would be payable to a company
that would become a wholly‐owned subsidiary of
the buyer soon thereafter; the tender offer docu‐
ments contained insufficient disclosure; and the
issuance of additional shares under a top‐up option
provision in a merger agreement and the value of
any promissory note delivered in exchange for such
shares would impact negatively on a non‐tendering
shareholder’s appraisal rights by diluting the com‐
pany’s value (the so‐called “appraisal dilution” ar‐
gument).7
In denying plaintiffs’ motion to preliminarily enjoin
3M’s acquisition of Cogent, Vice Chancellor Parsons
concluded that: Cogent’s board had properly autho‐
rized the top‐up option; the use of a promissory
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note to pay the option exercise price did not make
the option a sham transaction; and the merger
agreement’s express language excluding any shares
issued under the top‐up option from any appraisal
calculation was effective and, therefore, the plain‐
tiffs were unlikely to prevail on their appraisal dilu‐
tion claim.8

The shareholder litigation challenging the transac‐
tion claimed that: the top‐up option did not comply
with Sections 152, 153 and 157 of the DGCL12 which
control the issuance of shares and options; the op‐
tion was coercive because of “appraisal dilution”;
and the board of directors had breached their fidu‐
ciary duties in granting the top‐up option.13

In In re Protection One, Inc. Shareholders Litigation,
Vice Chancellor Strine focused on a separate theory
to reject an appraisal dilution claim, expressing the
view that the issuance of shares under a top‐up op‐
tion should be viewed merely as part of the accom‐
plishment of the merger and thus excluded from
any appraisal proceeding by operation of Dela‐
ware’s appraisal statute.9

The shareholder litigation settlement, described in a
Memorandum of Understanding (“MoU”), provided
that: the merger agreement was to be amended to
specify the terms of the promissory note and the
consideration to be received for the top‐up shares;
the ev3 board was to approve the amendments to
the merger agreement at a meeting where the
terms and operation of the top‐up option were to
be “thoroughly reviewed” and the necessary statu‐
tory determinations were to be made; the parties
were to supplement the merger agreement to pre‐
vent any amendment of Section 1.4 of such agree‐
ment (with respect to the top‐up option) in a man‐
ner that would adversely affect the rights of the
remaining ev3 shareholders after the buyer became
a majority shareholder; and, in an effort to resolve
any concern about “appraisal dilution,” the top‐up
shares and related consideration would not be con‐
sidered for appraisal purposes.14

Olson v. ev3, Inc.
In his 31‐page Olson memorandum opinion, Vice
Chancellor Laster provided substantial guidance on
the use of top‐up options in two‐step acquisitions.
This opinion was issued in connection with a con‐
tested fee application following approval of a set‐
tlement. Since the litigation was settled, the Court
analyzed the strength of the plaintiff’s top‐up op‐
tion claims to determine the benefit achieved in the
context of determining the size of an award of at‐
torney’s fees.10
By way of background, ev3, Inc. (“ev3”) had agreed
to be acquired by Covidien Group S.a.r.l (“Covi‐
dien”). The merger agreement provided for a two‐
step transaction, that is, a tender offer followed by
a back‐end short‐form merger at the same price. To
facilitate the short‐form merger, Covidien was
granted a top‐up option that allowed it to purchase
a number of ev3’s shares that, when combined with
the tendered shares, would enable Covidien to own
more than 90 percent of ev3’s outstanding shares.
The option was subject to certain conditions. The
purchase price for the option shares was the tender
offer price and was to be paid with a promissory
note with terms to be set in the future and deter‐
mined by Covidien.11

Threat of Appraisal Dilution
The plaintiff argued that the proportionate interest
in the corporation of any non‐tendering sharehold‐
ers, who might exercise their appraisal rights, would
be diluted by the issuance of millions of shares of
ev3 common stock which would be outstanding at
the time of the short‐form merger.15 Vice Chancel‐
lor Laster, however, expressed the view that the
plain language of Section 262(h) of the DGCL calls
for the exclusion of the top‐up shares. Section
262(h) provides in part as follows:
After the Court determines the stockhold‐
ers entitled to an appraisal, the appraisal
proceeding shall be conducted in accor‐
dance with the rules of the Court of Chan‐
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cery, including any rules specifically govern‐
ing appraisal proceedings. Through such
proceeding the Court shall determine the
fair value of the shares exclusive of any
element of value arising from the accom‐
plishment or expectation of the merger or
consolidation, together with interest, if any,
to be paid upon the amount determined to
be the fair value. In determining such fair
value, the Court shall take into account all
relevant factors.16
According to the Court, under this exception, debt
incurred to finance a cash‐out merger and business
concessions that cannot take effect unless the mer‐
ger is completed have been excluded from the de‐
termination of fair value as elements of value aris‐
ing from the accomplishment or expectation of the
merger.17 As a result, Vice Chancellor Laster con‐
cluded that the same exclusion would apply to the
issuance of top‐up shares meant to facilitate a
short‐form merger and the receipt by the target
corporation of cash or a promissory note in ex‐
change for the issuance of such shares.18

corporation can expressly agree not to count top‐up
shares and the related consideration in any apprais‐
al proceeding arising out of the merger.21
Statutory Shortcomings of the Olson Top‐Up Option
The Court awarded the plaintiff the full amount of
attorney’s fees requested based primarily on the
value provided by the plaintiff’s attorney in remedy‐
ing the statutory shortcomings of the Olson top‐up
option. As originally structured, the ev3 top‐up op‐
tion and any shares issued upon its exercise likely
were void because of ev3’s failure to follow the sta‐
tutory provisions applicable to option issuance.22 As
a result, to the extent a short‐form merger had
closed in reliance on the resulting shares, the validi‐
ty of the merger could have been attacked.23

If, instead, the deal price exceeds fair value,
then the issuance of top‐up shares at the
deal price increases the value of the corpo‐
ration and, theoretically, appraisal value. In
an arm’s‐length, synergistic transaction, the
deal price generally will exceed fair value
because target fiduciaries bargain for a
premium that includes both a share of the
anticipated synergies and a portion of the
reduced agency costs that the acquirer will
enjoy as a result of sole ownership.19

Vice Chancellor Laster identified several material
flaws in the merger agreement under the theory of
statutory invalidity. First, Section 157(b) of the
DGCL requires that the option terms, including the
consideration to be provided for the shares underly‐
ing the option, be set forth in the certificate of in‐
corporation “or in a resolution adopted by the
board of directors providing for the creation and
issue of such rights or options, and, in every case,
shall be set forth or incorporated by reference in
the instrument or instruments evidencing such
rights or options.”24 The merger agreement set
forth neither the consideration to be paid for the
shares nor a formula by which such consideration
could be determined. Although the merger agree‐
ment authorized the consideration to be paid by a
promissory note, it failed to set forth the material
terms of the note. The Court pointed out that be‐
cause the merger agreement failed to set any terms
for the promissory note, it could be readily inferred
that there were no board resolutions approving
such terms, which in fact was the case.25

Additionally, Vice Chancellor Laster stated that “. . .
the mechanics of the appraisal statute work against
the possibility of coercion from ‘appraisal dilu‐
tion.’”20 The Court also pointed out that a target

Pursuant to the MoU, the ev3 board was required
to meet to approve the amended merger agree‐
ment and to adopt an implementing resolution.26
This requirement was meant to ensure that the

The Court went on to explain that a key assumption
in driving the “appraisal dilution” theory is a judicial
finding of fair value in excess of the deal price:
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board of directors complied with the requirements
of Sections 152, 153(a) and 157(d) of the DGCL27 by
determining the consideration to be received for
the top‐up option shares and adopted a resolution
that provided for the creation and issuance of the
top‐up option as required by Section 157(b) of the
DGCL.28 Further, the MoU called for the amendment
of the merger agreement to specify the material
terms of the promissory note.29 By requiring that
the merger agreement include the terms of the
promissory note, the parties complied with the re‐
quirements of Section 157(b) of the DGCL by con‐
firming that the “instrument . . . evidencing” the
top‐up option set forth the consideration to be paid
for the shares.30
Next, Section 157(d) of the DGCL requires that the
consideration to be received for shares with par
value “have a value not less than the par value the‐
reof.”31 Section 153 of the DGCL contains a similar
requirement.32 According to the Court, because the
terms of the promissory note were not agreed to at
the time the ev3 board attempted to grant the top‐
up option, this determination could not be made by
the board.33 In addition, the Court pointed out that
the board of directors of the target corporation is
required by longstanding Delaware case law inter‐
preting Section 152 of the DGCL and its statutory
predecessors to determine the sufficiency of the
consideration received for shares.34 Under the orig‐
inal merger agreement, the directors did not make
the determination as to the sufficiency of the con‐
sideration received for shares as required by Sec‐
tion 157(d) of the DGCL.35
Pursuant to the MoU, the merger agreement was
amended to require that the buyer pay the par val‐
ue of any top‐up shares in cash. Prior to 2004, pay‐
ment of the par value in cash was necessary to pro‐
vide “constitutional consideration” for the shares.36
Pursuant to Section 152, as amended, consideration
may now consist of “cash, any tangible or intangible
property or any benefit to the corporation, or any
combination thereof.”37 Nevertheless, according to
Vice Chancellor Laster, providing for payment of the

par value in cash “eliminates any conceivable de‐
bate over whether the value of the consideration
received for the top‐up option shares might be less
than the par value of those shares, as required by
Section 153(a) [of the DGCL].”38
Lessons from Olson and Other Recent Delaware
Decisions
As a result of lessons learned from Olson and other
recent Delaware decisions, when structuring top‐up
options in the future, the following practical poin‐
ters should be considered:
•

•

•

•

The merger agreement should expressly
include language to avoid an appraisal
dilution claim, that is it should provide
that the top‐up option, the top‐up op‐
tion shares and any promissory note is‐
sued in connection with the option ex‐
ercise will be excluded from any ap‐
praisal calculation and process.
The target’s board of directors should
adopt resolutions that specifically pro‐
vide for the creation and issuance of
the top‐up shares, as required by Sec‐
tion 157(b) of the DGCL, and the de‐
termination of the sufficiency of the
consideration to be received for the
top‐up shares as required by Sections
152, 153(a) and 157(b) and (d) of the
DGCL.
The option terms should be set forth in
an instrument evidencing the top‐up
option, including the consideration to
be paid for the top‐up shares and a de‐
scription of the material terms of any
promissory note (e.g., payment sche‐
dule, interest, etc.), and such instru‐
ment should be specifically approved by
the target’s board and reflected in the
board’s resolutions.
The Olson Court also suggests that cash
be paid upon the exercise of the top‐up
option in an amount equal to the ag‐
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gregate par value of the stock to be is‐
sued, rather than a promissory note, to
eliminate, in the Court’s view, any
doubt over whether the value of the
consideration for the top‐up shares
might be less than the par value of
those shares.39 Query whether this
course of action is required after the
2004 amendments to Section 152 of the
DGCL.
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Conclusion
Undoubtedly, the plaintiffs bar will develop new
challenges to top‐up options, and in the right case
the Delaware Supreme Court may rule, but for the
moment the Court of Chancery has provided useful
guidance to deal lawyers on the use of top‐up op‐
tions in two‐step acquisition transactions. As a re‐
sult, as tender offers continue to gain in popularity,
so too will the use of top‐up options.
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