
Summary of the Resort’s Answer

Count I 
Declaratory Judgment Regarding the Lawful Constitution of AAFPO’s Board
of Directors

• The Resort admits that it has repeatedly taken the position that the Board is not
legally constituted because it did not have the quorum necessary to appoint
new directors.

• The Resort seeks a declaratory judgment that the four directors who did not
resign lacked the authority to appoint four new directors at a special meeting
held on August 13, 2020, and that the Board has lacked authority to conduct
business on behalf of AAFPO’s members ever since the date of that meeting.

Today, AAFPO filed a motion for partial summary judgment on this count to have the
Board declared to be legally constituted.

Count II
Declaratory Judgment Regarding AAFPO’s Right to Information

• The Resort admits that it collects assessments from AAFPO members.

• The Resort admits that it is currently paying 1% of collections, less gross
receipts taxes to AAFPO.

• However, the Resort denies that under the Bankruptcy Plan it has an obligation
to pay AAFPO 5% of collections, including 1% for administrative expenses
and 4% for an amenities budget.

• The Resort admits that under the Plan it has an obligation to provide a report
on how it is spending the amounts collected from AAFPO’s members.

• The Resort claims it is providing this information to AAFPO.

• The Resort claims that there is an agreement between the Resort and AAFPO
regarding the collection of assessments.  This must mean the Resort believes
that the language of the Plan constitutes the only written agreement necessary.



• The Resort denies that AAFPO has an obligation to its members to assess
members based on accurate information.

• The Resort admits that it maintains a database that enables it to determine
whether AAFPO members are paying assessments.

• The Resort is without knowledge or information regarding whether there is a
written agreement between the Resort and AAFPO regarding maintaining a
database of AAFPO members.

• The Resort denies that AAFPO has made requests for access to the database,
and the Resort denies that it has refused AAFPO’s requests for access to the
database.  In fact, AAFPO has made repeated requests, and has only been given
very limited and at least 50% incomplete information from the database.

It is concerning that, despite the plain language in Section 4.16(j)(ii) of the
Bankruptcy Plan, the Resort does not believe it has an obligation to pay any amounts
to AAFPO from the assessments it collects.

It is also very concerning that the Resort has the database and all information
necessary to collect assessments, and to know who is paying assessments, but it will
not share that information with AAFPO, despite repeated requests by AAFPO’s
Board.

It is also concerning that the Resort claims that it is providing all of the information
it is required to provide to AAFPO regarding how the Resort spends the assessments. 
At this time, we receive a report that shows general categories of spending and
amounts spent.  We do not receive any details regarding how money is being spent. 
We are hoping to obtain this information through discovery requests that are due to
be answered on January 7, 2021.

Count III
Declaratory Judgment AAFPO’s Right to Collect Assessments

• The Resort admits that it collects assessments from AAFPO members, but
denies that it collects assessments on behalf of AAFPO.

• The Resort claims there is a formal agreement between the Resort and AAFPO
regarding the Resort’s collection of assessments.  Presumably, this means that



the Resort believes the Bankruptcy Plan contains a formal agreement.

• The Resort is without knowledge or information regarding whether AAFPO’s
Board has duties to its members to be responsible and account for assessments
collected from AAFPO members.

• The Resort denies that it is the agent for AAFPO in collecting assessments
from AAFPO members.  

It is very concerning that the Resort refuses to accept that it acts as AAFPO’s agent
in collecting assessments.  Section 4.16(j)(ii) of the Bankruptcy Plan states:

“The Purchaser agrees for itself and successors in interest that the AAFPO
responsibilities for collection of assessments will be contracted to Purchaser or its
successors in interest . . . .”

Despite this language, the Resort does not acknowledge that collection of assessments
is stated to be the responsibility of AAFPO.  The Resort refuses to acknowledge that
it collects assessments on behalf of AAFPO.

Count IV
Breach of Fiduciary Duty

• The Resort is without knowledge or information regarding whether it has a
fiduciary duty to AAFPO.

• The Resort denies that Assessments due to AAFPO are to be kept by the Resort
in a segregated account, and held in trust for the benefit of AAFPO, pursuant
to Section 4.16(f) of the Plan.  Section 4.16(f) says: “The Purchaser [Resort]
must place the Annual Assessment funds in a separate segregated account to
be held in trust for the Property Owners by the Purchaser.”  The fact that the
Resort denies that it has this responsibility is very concerning.  We are hoping
to find out that they are in fact keeping AAFPO’s share of assessments in a
segregated account and holding it in trust for AAFPO, and we have discovery
requests seeking this information that are due to be answered on January 7,
2021.

• The Resort denies any breach of fiduciary duty.



Count V
Injunctive Relief

• The Resort denies that it has an obligation to pay 5% of collected assessments
to AAFPO, and therefore opposes our request for an injunction requiring them
to do so.


