
EIGHTH JUDICIAL DISTRICT
COUNTY OF COLFAX
STATE OF NEW MEXICO

Cause No. D-809-CV-2020-00183

BOARD OF DIRECTORS OF
ASSOCIATION OF ANGEL FIRE
PROPERTY OWNERS, INC., a
New Mexico non-profit corporation,

Plaintiff.

v.

ANGEL FIRE RESORT OPERATIONS, LLC,
a New Mexico limited liability company.

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiff Board of Directors of Association of Angel Fire Property Owners, Inc. (“AAFPO”),

by and through its attorneys, Walcott, Henry & Winston, P.C., for its Memorandum of Points and

Authorities in Support of its Motion for Partial Summary Judgment, attaches hereto and incorporates

herein by reference as Exhibit 1, Minutes of the June 27, 2020 Meeting of the Association of Angel

Fire Property Owners, Inc. Board of Directors, as Exhibit 2, Minutes of the August 13, 2020 Special

Meeting of the Association of Angel Fire Property Owners, Inc. Board of Directors, and as Exhibits

3, 4, 5, and 6 the Affidavits of Penni Davey, Carol Rupp, Holly Ham and Sandra Trom, and states

the following: 

I. Statement of Undisputed Material Facts.

1. On June 27, 2020, a regular AAFPO Board meeting was held to elect new

officers for 2020.  As of that date, the Board consisted of nine members:
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Penni Davey, Drew Maxwell, Brian Smith, Holly Ham, Krysty Ronchetti,

Sandra Trom, Ginger Lagasse, Carol Rupp and Julie Woodman. (Ex. 1, 3, 4,

5, 6; Ans., ¶ 11.)

2. On July 9, 2020, an Executive Session was called, during which four

Directors resigned: Julie Woodman, Krysty Ronchetti, Brian Smith and Drew

Maxwell.  As of that date, the Board consisted of five members.  (Ex. 3, 4,

5, 6; Ans. ¶ 12.)

3. On August 7, 2020, Ginger Lagasse resigned, leaving the Board with four

members.  (Ex. 3, 4, 5, 6; Ans. ¶ 13.)

4. On August 13, 2020, the remaining four Directors met and nominated four

new Directors to fill positions left vacant by resignations.  As of August 13,

2020, the Board had eight Directors.  (Ex. 2, 3, 4, 5, 6; Ans. ¶ 14.)

5. Since August 13, 2020, Defendant Angel Fire Resort Operations (hereinafter

the “Resort”) has repeatedly taken the position that the Board is not legally

constituted because it did not have a quorum necessary to elect new

Directors.  (Ans. ¶ 15.)

6. AAFPO’s By-Laws, Article VI, Section 1 state that “the Association shall be

managed by a Board of nine (9) Directors . . . .”  (Complaint, Ex. 3; Ans. ¶

16.)

7. NMSA 1978, § 53-8-20 states:

A.  A majority of the number of directors fixed by the bylaws,
or in the absence of a bylaw fixing the number of directors,
then of the number stated in the articles of incorporation, shall
constitute a quorum for the transaction of business, unless
otherwise provided in the articles of incorporation or the
bylaws; but in no event shall a quorum consist of less than

Memorandum of Points and Authorities Page 2



one-third of the number of directors so fixed or stated. The act
of the majority of the directors present at a meeting at which
a quorum is present shall be the act of the board of directors,
unless the act of a greater number is required by the Nonprofit
Corporation Act, the articles of incorporation or the bylaws.

8. AAFPO’s By-Laws, Article VI, Section 5, states:

Vacancies.  In the event of death, resignation or removal of an
elected director, his successor shall be selected by the
remaining elected directors and shall serve until the next
election of directors.

(Emphasis added)(Complaint, Ex. 3; Ans. ¶ 18).

9. N.M.S.A.1978, § 53-8-19 (1975), states in pertinent part:

A.  Any vacancy occurring in the board of directors and any
directorship to be filled by reason of an increase in the
number of directors may be filled by the affirmative vote of
a majority of the remaining directors, though less than a
quorum of the board of directors, unless the articles of
incorporation or the bylaws provide that a vacancy or
directorship so created shall be filled in some other manner,
in which case such provision shall control. 

(Emphasis added).

10. Consistent with the By-Laws, Article VI, Section 5, the remaining elected

directors selected successors for four board members on August 13, 2020. 

(Ex. 3, 4, 5, 6; Compl. Ex. 3.)

11. There is an actual controversy between the parties regarding interpretation of

the By-Laws and provisions of the New Mexico Nonprofit Corporations Act,

§§ 53-8-19 and 53-8-20, for which a decree from this Court may terminate

any uncertainty or controversy.  (Ans., ¶ 21.)
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II. Argument and Authorities.

A. Standard of Review.

Summary judgment is proper if there is no genuine issue of material fact and only a legal

interpretation of the facts remains.  See, e.g. Romero  Excavation & Trucking, Inc. v. Bradley

Construction, Inc., 1996-NMSC-010, ¶ 4, 121 N.M. 471.   “[W]here the facts are not in dispute, but

only the legal effect of the facts is presented for determination, summary judgment may be properly

granted.” Sanders v. Smith, 1972-NMCA-016, ¶ 15, cert denied 83 N.M. 698, 496 P.2d 1094

(1972)(quoting Pederson v. Lothman, 63 N.M. 364, 320 P.2d 378 (1958)).

To the extent that the construction and effect of AAFPO’s By-Laws are at issue, the

construction and effect of a contract is a legal determination, not a factual determination, that does

not prevent the grant of summary judgment.  See, e.g. Archunde v. International Surplus Lines

Insurance Co., 1995-NMCA-110, ¶18 (“Where the facts are uncontroverted, the construction and

effect of an insurance contract constitutes a question of law, not an issue of fact.”); cert. denied 120

N.M. 533 (1995).

B. AAFPO’s current Board has been filled consistent with New Mexico statutes
and AAFPO’s By-Laws.

As set forth above in the Statement of Undisputed Material Facts, N.M.S.A.1978, § 53-8-19 

provides that a vacancy in a board “may be filled by the affirmative vote of a majority of the

remaining directors, though less than a quorum of the board of directors.” § 53-8-19 also indicates

that the By-Laws of AAFPO would control the manner in which the vacancies should be filled.

The By-Laws of AAFPO state that successors to board members who resign “shall be selected by

the remaining elected directors.”  (Compl., Ex. 3)(emphasis added).  Nothing in the By-Laws would

prevent the four remaining directors on August 13, 2020 from selecting successors to the board

members who resigned.  Nothing in New Mexico statutes prevented the four remaining directors on
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August 13, 2020 from selecting successors to the board members who resigned.  And, in fact, the

By-Laws specifically direct the remaining board members to select successors to the board members

who resigned.  There is no other procedure in the By-Laws for replacing board members who resign.

This is the same result that is reached in other jurisdictions with similar statutory corporate

law.  In McDaniel v. 162 Columbia Heights Housing Corporation, 23 Misc.3d 784 (N.Y. App. Div.

2009), the Court explained why the statute does not require a quorum to fill a vacancy in the board

of directors:

This statutory provision, reflected in the bylaws of the corporation,
has been uniformly interpreted to permit a vacancy created by
resignation to be filled by "a majority" of the remaining board
members. . . . The compelling reason for the statutory rule,
incorporated into the bylaws here, is that the corporation would be
paralyzed from acting in a situation in which emergency action
regarding a substantive matter might be necessary were a quorum of
the full authorized board necessary to fill vacancies. By permitting a
majority of the remaining directors to fill the vacancy, the quorum
needed to act upon other matters can be achieved. . . .

Id. at 788 (citations omitted).  This is consistent with N.M.S.A.1978, § 53-8-19, which does not

require a quorum of directors.  This case is a perfect example of the “compelling reason” for the

statutory rule, because AAFPO would be “paralyzed” if it could not select successor directors so that

the Board could have the number of directors necessary to constitute a quorum.

In Bear’s Liquor, Inc. v. Etheridge, Cause No. 5-18-0469 (Ill. App. Ct. 2019), the Illinois

Court of Appeals held that, pursuant to a corporation’s bylaws, which required a quorum from its

2 directors to act on behalf of the board of directors, that when one of the two directors resigned, the

other director had the power to fill the vacancy pursuant to a separate provision in the bylaws, that

stated as follows:

[A]ny vacancy on the board of directors may be filled by election at
the next annual or special meeting of shareholders, a majority of the
board of directors may fill any vacancy prior to such annual or special
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meeting of shareholders.

Id. at ¶ 24.  The Court held that after one of the two directors resigned, a “majority” of directors,

pursuant to this provision of the bylaws, equaled one director.  Id. at ¶ 25.  The Court stated, in

pertinent part:

Section 8 is the specific section of the bylaws which provides for
filling vacancies on the board.  Under the plain language of Section
8, a “majority of the board of directors” may make this appointment. 
The plain language of section 8 does not define this authority with the
use of the term “quorum.”  We find this significant because the
bylaws clearly specify when a quorum is required in other sections of
the bylaws, but with respect to the specific section for filling
vacancies on the board, section 8 requires only a “majority of the
board of directors.”  Had the shareholders intended for the bylaws to
require a quorum for filing of vacancies on the board of directors,
they would have used that term in section 8 as they used it in sections
6 and 7.  They did not, and we are not authorized to rewrite the
language of section 8 to add that term to the bylaws to alter the
meaning of its plain language.

Id. at ¶ 26.  

Similarly, in this case, the AAFPO By-Laws specifically define a “quorum” as “a majority

of the number of directors” in Article VII, Section 3.  (Compl., Ex. 3.)  However, in the provision

for “Vacancies,” the By-Laws do not require a quorum, but rather require selection by “the remaining

elected directors.”  This is consistent with N.M.S.A.1978, § 53-8-19, which specifically does not

require a quorum of directors select successor directors.

The same result was reached in Continental Television Corp. v. Caster, 191 N.E.2d 607 (Ill.

App. Ct. 1963), in which the subject board required a quorum of four directors from six total

directors, to act pursuant to its bylaws.  Id. at 643.  However, Delaware law applied, and Delaware’s

statute regarding filling vacancies is identical to N.M.S.A.1978, § 53-8-19.  The Court determined

that Delaware statutory law allowed the appointment of new directors by the remaining three of six

directors, pursuant to this statute and the precedential interpretation of the statute by the Delaware
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Court of Chancery in In re Chelsea Exchange Corp., 159 A.432 (Del. Ch. 1932).  The Chelsea Court

in explaining the 1927 change in Delaware’s requirements for filling board vacancies, stated: “It

means that a majority of the remaining directors may elect regardless of whether a quorum of the

board is left in office or not.  Such is the natural import of the language used.”  Id. at 434.

The Resort’s refusal to recognize the current Board of Directors of AAFPO as legally

constituted is without support in fact, law or equity.  AAFPO’s board cannot properly carry out their

duties to the members of the Association unless and until the board is recognized as legally

constituted by the Resort.  Thus, AAFPO had to file suit, and has been forced to file this Motion to

seek declaratory relief from this Court.

III. Conclusion.

Wherefore, AAFPO respectfully requests that the Court enter a Declaratory Judgment, as

requested in the Motion for Summary Judgment that is filed simultaneously herewith.

Respectfully submitted,

WALCOTT, HENRY & WINSTON, P.C.

By:        /s/   Donald A. Walcott      
Donald A. Walcott
150 Washington Ave., Suite #207
Santa Fe, New Mexico 87501
(505) 982-9559/982-1199 fax 
Attorneys for Plaintiff AAFPO

CERTIFICATE OF SERVICE

I certify that on this 10th day of December, 2020, I caused the foregoing pleading to be served
on all counsel of record through the Court’s electronic filing system. 

       /s/   Donald A. Walcott      
Donald A. Walcott 
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